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A DVERTISEM ENT. 


O Sgrrrzugxr-Caſes are reported in this Vo- 


lume; nor is any Abridgement of them con- 
tained in the Table at the End of it. 


* 


The Reaſon of this Omiſſion is, that I have already 
publiſhed them (in a ſeparate Collection in Quarto) 
as far as the 4th of July 1772; and hope to be able, 
before next Michae/mas Term, to publiſh a Supplemen- 
tal Continuation of them quite up to that Term, in a 
very ſmall Quarto Volume. 


Lately publiſhed (in QUarT0) 
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A Chronological T ABLE of the NAMEs of 


the CASES contained in this Volume, ac- 
cording to the Order of their Determination, 


Micbhacimas Term 1766, 


7 Geo. 3. 


Fo E X v. Inhabitants of Caſtle- 
ANY ton, 


A Page 1925 
Rex v. John Price Eſq; ibid. 
Bennet, Adminiſtrator v. Coker 192 7 
Brown, qui tam v. Bailey 1929 
Gulliver, on the Demiſe of!) 

Ambroſe Corrie, Clerk; and 

alſo on two ſeveral Demiſes 

of the fame Perſon by the ? ibid. 

Name of Ambrole Wykes, 

Clerk v. Shuckburgh Athby 

11q; and Others, | [ 


Howe, Eſq; v. Nappier, 1944 
\Vcolley and Another v. Idle 1951 


Ror, on the Demiſe of Henry) 
Neden, v. George Grithts 
and Elizabeth his Wife, and 81952 
Charles Thomas and Mary | 
his Wite. } 


Wincheltea Cauſes, 1962 
Rex v. Edwin Wardroper, 1963 
Da Coſta v. Firth, 1906 


Doe, on the Demiſe of Mary Beyer, 
v. Roc, 1970 
Farmer v. fir Robert Darling, 1971 
Willſon, Widow, v. 
Sewell, Knt. Matter of the Rolls, 
1975 
Lake, Eſq; Sheriff of Hertfordſhire, 
v. Turner and Harley, Eſqrs. 1981 
Rex v. Inhabitants of Llandverras, 
1984 
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| 


Sadler v. Evans; or Lady Windſor's 
Caſe, Page ibid. 

Rex v. Anne Brooke and Tho- 
mas Fladgate: Or 71991 

Anne Gregory's Cale, J 

Rex v. Juſtices and Clerk of the Peace 
for the County of Derby, ibid. 

Barclay et al', Aſſignees of John Styles 
and Copeland Styles, Bankrupts, 
v. Hunt, 

Doe, on the Demiſe of Troughton, 
v. Roe, 1996 


Hilary Term 1767, 7 Geo. R 


Rex v. The Corporation of Wells, 
1999 

Rex v. Mayor, Bailiffs and Eurgeſſes 
of Cambridge, 2008 
Rex v. The Inhabitants of Shalfleet: 
Sherrington's Caſe, 2011 
Rex v. Inhabitants of St. Matthew's 
Bethnal Green, 2015 
Feathfield v. Chilton, ibid. 
Frederick, Bart. v. Lookup, qui tam 
&c, 2018 


Rex v. Nathaniel Dawes : 


Sir Thomas 


(One of the Windbellesf202: 
Cauſes) 

Rex v. Richard Wardroper : 
(Another of the Winchelſea 2024 
Cauſes,) | 

Rex v. Edward Cator, 2026 

Pope et ux. v. Redfearne, un. &c, 

20 7 

Theyer v. Eaſtwick, 2032 

a Eaſter 


1992 
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Eaſter Term 1767, 7 Geo. 3. 


Fowler v. Dunn, Page 2034 
Buggin v. Bennett, | 2035 
Wright v. Fawcett Eſq; (In the 
Crown Paper) 2041 
Rex v. John Tucker and Eleven 
Others, 2046 
Wright and Rathbone, Aſſig- 
nees of Richard Scott, a 
Bankrupt v. George Camp- 
bell, the Younger, and Ste- 
phen Hayes, 


ibid. 


Long v. Dennis, 2052 
Morris Eſq; v. Miller Elg; 2057 
Pitt v. Yalden, 2000 
Rex v. Killett, Clerk, 2063 
Saunderſon v. Rowles, 2064 


Faikney v. Reynous and Another, 
2069 
Rex v. John Royce, 2073 
Rex v Mayor and Aldermen of Lei— 
ceſter, 208 
Rex v. William Davis Phillips Eſq; 
Mayor of Plymouth, 2089 
Rex v. The Inhabitants of Harrow, 
2090 
Beck with Eſq; v. Shordike and Hatch, 
6 2092 


Trinity Term 1767, 7 Geo. 3. 


Rex v. James Owen al, Dovaſton, 
2095 
Clayton, the Younger, v. Andrews, 
2101 


Rex v. Juſtices of Cornwall, 2102 
Janſſen, Bart. Chamberlain of Lon- 

don v. Green, 2103 
Boſe well v. Iriſh, | 2105 
Rex v. Edwards and Symonds, Clerk, 


101d, 
Rex v. Tarrant, 2106 
Humphry v. Leite, 2107 


Goodwin v. Gibbons, One &c, 2108 
Mayor of Norwich v. Berry, 2109 
Rex v. Sutton, 2116 


| 


| 


— 
5 


Belither v. Gibbs, Fage 2117 
Rex v. Eyres and Bond, Menace 


tors of Houncel, 2118 
Caſtleman's Caſe v. Price, Clerk, a 119 
Rex v. Dawes : 

Rex v Marten, ö 2120 
Winchelſea Cauſes, 
Rex v. Inhabitants of Taviſtock, 
2125 
Rex v. Oſborne, ibid. 
Champion v. Gilbert, 2120 
Rex v. Caſtelman, 2127 
Welford v. Davidſon, hid. 


Michaclimas Term 1767, 
8 Geo. 3, 


Rex v. Thomas Elkins, 


2029 
Rex v. Charles Malden, 2130 
Sharpe, qui tam, v. Law, 2123 
Dale v. Sollet, ib1d. 
Bailley v. Smeathman, 2134 
Rex v. Jonas Malden, 2135 
Jeſſer v. Gifford, 2141 
Rex v. Norris, 2142 
Hilary Term 1768, 8 Geo. 3. 


Rex v. John Leigh Eſq; Mayor of 
Yarmouth in the Iſle of Wight, 


| 2143 

| Rex v. Grimes, 
Rex v. Blatchford, 197 
Dally v. Smith, 2148 
Barnes v. Foley, 2149 


Clements Eſq; and Others, Execu- 
tors of Dr. Baldwin v. Waller Eſq; 


2154 
Rex v. Inhabitants of Wooton St. 


Lawrence, 2102 
Carter and Another v. Murcot and 
Another, 207d. 
Wellington v. Wellington, 2165 
Rex v. Lambe, E1q; 2171 


Hague and Others, Aſſignees of Anne 
and Iſaac Scott, Bankrupts, v. 
n 2174 

Rex 
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Page 
Thompſon v. Hervey, Eſq; 2177 
Rex v. Inhabitants of Great Bedwin, 


2178 
"Lord Baltimore ; 
Rex | Anne Darby ; . 179 
Eliz Grieffenburgh, 
Sulyard v. Harris, 2180 


Eajler Term 1768, 8 Geo. 3. 


Marſhal (a new One) ſworn in &c, 
2183 


Rex v. Inhabitants of Gainſborough, 


2184 

Ex parte Priſoners in the Cuſtody of 
the Marſhal, 2185 
Rex v Dr. Aſkew et al', Cenſors of 
the College of Phyſicians, 2186 
Rex v. Robert Cutbuſh, Common 
Council-Man of Maidſtone, 2204 
Right, on the Demiſe of Green, 
Proctor, 2208 
Daviſon, on the Demiſe of Bromley 
Eſq; v. Stanley, 2210 


Rex v. Inhabitants of St. Lawrence 


in Wincheſter, 2214 
Green and Another v. Farmer and 
Others, ibid. 
Perkins et al', ex dimiſſ. Vowle et al', 
v. Sewell et al, 2223 


Goodtitle, on the Demiſe of Alex- 


ander and Others, v. Clayton and 
Others, 2224 


Catherine Lowe v. Newſham Peers, 


2225 


Trinity Term 1768, 8 Geo. 3. 


Alderſon and Others, Aſſignees, v. 

Temple, 2235 
Rex v. Smart, 
Rex v. Mayer, Bailiffs, Burgeſſes and 


Town-Clerk of Liverpool, 2244 
Rex v. Inhabitants of Eaſt Donyland, 
2240 
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Page 
Fen, on the ſeveral Demiſes)] 
of William Lowndes the | 
younger, and Hen. Lowndes 5 314. 
Eſqrs; v. William Lowndesß 
the elder and Will Lowndes | 
Stone Eſqts, 4 


Abrahams, qui tam, v. Bunn, 2251 


Michaelmas Term 1768, 
9 Geo. 3. 


Rex v. Praed, or Rex v. Edwards, 

(The St. Ives Cauſes,) 2257 
Matſon v. Scobel, 2258 
Stevens Eſq; v. Duffty, ibid. 
Rex v. Breton Eſq; Mayor, and Jeyes, 


Gent. Town- Clerk of Northamp- 
ton, 2260 
Dickſon v. Fiſher, 2267 


Rex v. Inhabitants of Stanlake, 2272 
v. Rex v. Inhabitants of Notton, 


ibid. 
Rex v. Inhabitants of Bitton, zb&d, 
Rex v. Inhabitants of Garway, ibid. 


Hilary Term 1769, 9 Geo. 3. 
Grey v. Smithyes | and One Other, 


22727 
Mayor of Norwich v. Berry, One 
&c. 1 
Rex v. Nathaniel Dawes Eſq; Mayor 
of Winchelſea, ibid. 
Rex v. Uriah Corden, 2279 
Rex v. john Fletcher, 2282 
Rex v. William Gould, 251d. 


Tonna, ſurviving Aſſignee of Hitch- 
cock and Edwards, v. Adam Ed- 


wards, 228 3 
Sutton v. Biſhop, e614 
Rex v. John Kowe, 2287 


2241 Rex v Guardians of the Poor of 8 


City of Canterbury, 2290 
Rex v. Dr. Hay, on the Application 
of Lovegrove, es 2295 


Eaſter 
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Eaſter Term 1769, 9 Geo. 3 


Rex v, Edgar, 

Rex v. Brickell, 
Rex v. John Pratt, 2298 
Gibbon v. Paynton and Another, 


Page 2297 


. ibid. 
Millar v. Taylor, 2303 
Canning v. Davis, 2417 


Brand and Wife v. Roberts and Wife, 

2418 
Pryce, Bart. v. Foulkes and Others, 

bid. 
Captain Parker v. Lord Clive, 2419 
Hargrave v. Le Breton, One &c, 2422 
Hall v. Harding and Others, 2426 


Bidmead v. Gale, the younger, 2432 


Trinity Term 1769, 9 Geo. 


Rex v. Inhabitants of St Bartholo- 


mew's the Leſs, 2435 | 
Groſs v. Naſh, 2439 
Mayor v. Steward, ibid. 


Slaughter Eſq; v. Bradock, 2447 


Doe, Leſſee of Hardman v. Pilking- 


ton and Ruſſel, ibid. 
Beach, qui tam v. Turner, 2449 
Waddington v. Thellwell Eſq; 2450 


Rex v. Dr. Pettiward and Others, 
Juſtices of the Peace for Surry, 
2452 

Taſwell v Stone, 2454 


Bertie v Pickering et Ux'. 
Rex v. Inhabitants of Clace 
in the County of Glamor- 


gan : 47466 
or 


Rex v. Lewis and Seven Others, 
Couch, qui tam &c. v Jeffries, 2460 


2455 


Memos: Term 1759, 
.Geo. 3 


Sh Sibly v. Penhaliow Cuming, 
£1 2404 


| 


3+ | Mr. Charles Yorke received it, 


Davy v. Baker, 


Page 2471 
Vertue v. Lord Clive, 


2472 


| | Martin and Others, Aſſignees 


of Edward Robarts, a Bank- 5 
2477 


rupt, v. Thomas Pewtreſs 
and joſiah Robarts, j 
Vigers v. Aldrich, 2482 


Edward Roe, on the ſeveral Demiſes 
of Elizabeth Haldane and Thomas 


Urry v William Harvey, 2484 
Cuming v. Sibly, 2489 
Rex v. Berney Brograve Elq;. 2491 
Rex v Samuel Vaughan, 2494 
Evan Thomas v. Goodtitle, 2501 
Jacobs's Caſe, 2502 
Belchier v. Ganſell, ibid. 


Curgenven v. Penhallow Cuming Eſq; 
2504 

Lord Camden reſigned the Great Seal, 
25059 
101d. 
Mr. Baron Smythe, Mr. juſtice Ba- 
thurſt and Mr. juſtice Aſton held 

it in Commiſſion, ibid, 
Sir Fletcher Norton choſen Speaker, 
ibid, 


Hilary Term 1770, 10 Ges. ;. 


Rex v. Inhabitants of hat) 
Part of the Parith of Weſ⸗ 
ton under Penyard, which 2507 
lies in the County of oe 
ceſter, | 
Goodright, on the Demiſe of Glazier 
. Glazier, 2512 
Rex v. Abraham Head and Four 
Others, Freemen of Helſton, 2515 
Rex v. Micklethwayte, 2522 
Rex v. William Rogers, Burgeſs of 
Helſton, 2523 
Morley v. Vaughan: Or the Caic of 


Vaughan, a Priſoner, 2525 
.Boddy v. Leyland, 2520 
Rex v John Wilkes Eſq; 7 


Perrin and Another, v. Blake, Widow, 
2579 


An 
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B RA H AMS qui tam, v. 
Bunn, Page 2251 
Alderſon and Others, Aſſignees, v. 
Temple, 2235 


B. 


Bailley v Smeathman, 
Barclay et al', Aſſignees of John Styles 

and Copeland Styles, Bankrupts, 

v. Hunt, 
Barnes v. Foley, 2149 
Beach, qui tam v. Turner, 2449 
Beckwith Eſq; v. Shordike and Hatch, 
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Belchier v. Ganſell, 2502 
Belither v. Gibbs, 2117 


Bennet, Adminiſtrator v. Coker 1927 
Bertie v. Pickering et Ux'. 2455 
Bidmead v. Gale, the younger, 2432 
Boddy v. Leyland, 2526 
Bolſewell v. Irith, 210 

Brand and Wife v. Roberts and Wife, 


2418 
Brown, qui tam v. Bailey 1929 
Buggin v. Bennett, 203 5 


a C Y 


Canning v. Davis, 
Carter and Another v. Murcot and 
Another, | 2162 
Caſtleman's Caſe v. Price, Clerk, 2119 
Chamberlain of London v. Green, 
J 2193 

Champion v. Gilbert, 2126 
Clavton, the Younger, v. Andrews, 


2134 


2417 


a 


Clements and Others, Executors ol 
Dr. Baldwin v. Waller Eſq; Page 
2154 

Couch, qui tam &c. v Jeffries, 24.60 


Cuming v. Sibly, 2489 
- | Curgenven v. Penhallow Cuming Eſq; 
oe 2504 

D. 
Da Coſta v. Firth, 1966 
Dale v. Sollet, 2133 
Dally v. Smith, 2148 


Daviſon, on the Demiſe of Bromley 


Eſq; v. Stanley, 2210 
Davy v. Baker, 2471 
Dickton v. Fiſher, 2267 


Doe, on the Demiſe of Mary Beyer, 
v. Roe, 1970 
Doe, Leſſce of Hardman v. Pilking- 
ton and Ruſſel, 2447 
Doe, on the Demiſe of Troughton, 
v. Roe, 1996 


F. 


Faikney v. Reynous and Another, 
- 2069 
Farmer v. Sir Robert Darling, 1971 
Fen, on the ſeveral Demiſes) 
of William Lowndes the | | 
younger, and Hen. Lowndes 
Eſqrs; v. William Lowndes Hig 
the elder and Will. Lowndes 
dtone Eſqrs, 1 
Fowler v. Dunn, 2034 
Frederick, Bart. v. Lookup, qui tam 
&c, b 2018 


2101. 
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Goodright, on the Demiſe of Glazier 


Ambroſe Corrie, Clerk; and | 


Hargrave v. Le Breton, One &c, 2422 
Heathfield v. Chilton, 7015 
Howe, Eſq; v. Nappier, 1944 
Humphry v. Leite, 2107 
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Gibbon v. Paynton and Another, 
| Page 2298 
Goodtitle, on the Demiſe of Alex- 
ander and Others, v. Clayton and 
Others, 2.224. 


v. Glazier, | 2512 
Goodwin v. Gibbons, One &c, 2108 
GREAT SEAL, reſigned by 

Lord Camden, ; 
Received by Mr. Charles | 

York, 52506 
In Commiſſion (Mr. Baron | ? 

Smythe, Mr. Juſtice Ba- 

thurſt and Mr. Juſtice Aſ- 

ton, Commiſſioners,) ] 
Green and Another v. Farmer and 


Others, 2214 
Anne Gregory's Caſe, 1991 
Grey v. — and One Other, 

2273 
Groſs v. Naſh, 2439 


Gulliver, on the Demiſe of? 


alſo on two ſeveral Demiſes 

of the ſame Perſon by the 7 1929. 
Name of Ambroſe Wykes, 
Clerk v. Shuckburgh Athby, | 

E1q; and Others, } 


| 


H. 
Hague and Others, Aſſignees of Anne 
and Iſaac Scott, Bankrupts, v. 


Rolleſton, 2174 
Hall v. Harding and Others, 2426 


— 


J. 


Jacobs's Caſe, 2 502 
Janſſen, Bart. Chamberlain of Lon- 


Jeſſer v. Gifford, 


- 
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Norwich (Mayor of) v. Berry, j Ries 
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don v. Green, 2103 


Page 2143 
The St. Ives Cauſes, . 2257 


L. 


Lake, Eſq; Sheriff of Hertfordſhire, 
v. Turner and Harley, Eſqrs. 1981 
Long v. Dennis, 2052 
Lowe (Catherine) v. Newſham Peers, 
2225 

M. 
Marſhal (a new One) ſworn in &c, 
| 2183 
— — Ex parte Priſoners in his 
Cuſtody, 218 5 


of Edward Robarts, a Bank- 


Martin and Others, falk. 
rupt, v. Thomas Pewtrels f 2477 


and Johah Robarts, 
Matſon v. Scobel, | 2258 
Mayor of Norwich v. Berry, One 
STC. 2109, 2277 
Millar v. Taylor, 2303 
Morley v. Vaughan: Or the Caſe of 
Vaughan, a Priſoner, 2525 


| Morris Eiq; v. Miller Elg; 2057 


N. 


2277 
p. 


Parker (Captain) v. Lord Clive, 2419 
Perkins et al', ex dimiſſ. Vowle et al, 


v. Sewell ct al', 2223 

Perrin and Another, v. Blake, Widow, 
| 2 

Fitt v. Yalden, 510 

Pope et vx. v. Redſearne, un. &c, 

2027 

Ex parte Priſoners in the Cuſtody of 

the Marſhal, 2185 

Pryce, Bart. v. Foulkes and Others, 

2418 

R. 
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Rathbone and Another, Aſſignees v. 
Campbell, the younger and Ano— 
ther, Page 2046 

— v. Dr. Aſkew and Others, Cen- 

ſors of the College of Phyſi- 
cians, 2186 

—— v. Lord Baltimore, 2179 

v. Blatchford, 2147 

—— v. Bond and Another, Manu- 

captors of Houncel, 2118 
2 . Breton Eſq; Mayor, and Jeyes, 
Gent. Town-Clerk of Nor- 
thampton, 2200 

— v. Brickell, 2297 

—— v. Berney Brograve Flq; 2491 

—-- v. Anne Brooke and Tho-) 

mas Fladgate : Or 1991 
Anne Gregury's Caſe, 
d. Cambridge (Mayor &c. of) 


2008 

—— v. Canterbury (Guardians of the 
Poor of) 2290 

v. Caſtelman, 2127 

d. Edward Cator, 2026 

v. Uriah Corden, 2279 


v. Cornwall (Juſtices of) 21-2 
v. The Corporation of Wells, 


v. Anne Darby, 2179 
v. Nathaniel Dawes Eſq; Mayor 


TH THE 


of Winchelea, 2277 
D. Nathaniel Dawes, 2022 
v. Dawes, 2120 


— v. Derby (Juſtices and Clerk of 
the Peace for the County of) 


1991 
'—— v. James Owen al', Dovaſton, 
2095 

— — v. Edgar, 229 


u. Edwards and Symonds, Clerk, 

2105 
—— v. Edwards, 2257 
v. Thomas Elkins, 2129 
v. Eyres and Bond, Manucap- 


1999 


Rex d. Thomas Fladgate and) Page, 
Anne Brooke: Or 6169 
Anne Gregory's Calc, 

— v. John Fletcher, 2282 
v. William Gould, rb, 

—— ©, Eliz Grieff-nburgh, 210 
v. Grimes, 2147 


—— v Guardians of the Poor of the 
City of Canterbury, 2290 

—— v. Dr Hay, on the Application 
of Lovegrove, 2295 
v. Abraham Head and Four 
Others, Freemen of Helſton, 

| 2515 

v. Helſton (Burgeſs of) 2523 
uv. (Freemen of) 2515 
v. Houncel (his Manucaptors,) 
"2145 - 

. Inhabitants of St Barthola- 
mew's the Leſs, 
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— — Great Bedwin, 2178 
- bitton, 2272 
— Caſtleton, 1925 
———- — Clace in the County of 
Glamorgan, 2456 
— Eaſt Donyland, 2246 
—— Gainſborough, 2184 
— — Garway, 2272 
— — Harrow, 2090 
— Landverras, I of 4 
— St. Lawrence in Winchel- 
ter, 2214 
——— — St. Matthew's Bethnal- 
Green, 2015 
— —  Notton, 2272 
—- —— Sha}fleet, 2011 
—— — — Stanlake, 2272 
— Taviſtock, 2125 
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— 
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ERROR of the PRESS. 


Correct the running Title of the Term, at the Top of the 13 
Pages from pa. 2130 to pa. 2143. by altering ** Michaelmas 


« Term 7” into © Michaelmas Term 8.” 


Michaelmas 


Michaelmas Term 


7 Geo. 3. B. R. 1766. 


2 


[Sir John Eardley Milmot having (on the 21% of Auguſt laſt) Thurſday 6 
G * Aer Lord Chief lu of the Court of E Nov. 1766. 
Pleas, in the Room of Lord Camden, to whom the Great Seal 
was delivered upon the Earl of Nortbington's reſigning it; Mr. 
Serjeant III WIr was yeſterday appointed a Judge of this 
Court; and took his Place upon the Bench, this Morning.] 


”— 


Rex ver/us Inhabitants of Caſtleton, 


{This Caſe is already reported af large, in the Quarto-Edition 
of my SETTLEMENT-u'ASES, No. 183. Page 569. and 
abridged, in the Table to it. ] 


ni 


Rex ver/us John Price Eſq. . 


AUS E was ſhewn why an Information ſhould not go 

0 againſt, the defendant, a Berkſhire fuſtice of Peace re- 

fiding at Wantage, for a Miſdemeanour in oppreſſively 

ſending to gaol ſome poor Inhabitants of the Pariſh of 

Child ry, for FELONY in gleaning a Field of hn Simmons a Far- 

mer of that Parith; (which they inſiſted they had a Right, by 
Law and by the Cuftom and Uſage of that Pariſh, to do;) and for 


refuſing to diſcharge them out of Cuſtody, after they had found 
Bail. 


The Field of Barley was partly cut; but not carried in, a third 
Part of it being on the Ground; nor indeed completely raked 


and cocked, when theſe Gleaners took it away. Oath was made 
PART. IV. Vor. IV. * by 


ä — — —— «ä — 
— — — ——— — — 
” EC—_——— 


— — 


— . id. A itc. MEE 7 TROOP 2 


1926 Mich. Term 7 Geo. 3. B. R. 


by the Farmer, before the Juſtice, “ that theſe People had 
« ſtolen his Barley in the Straw :” And he now ſwore “ that He 
„ had forbidden them; and yet they took it by Handfuls; and 
e that He had ſuffered the Loſs of about twenty Puſhels of Bar- 
« ley, by their carrying it off, two Days together.“ 


Mr. Merton, who ſhewed Cauſe on Behalf of the Juſtice, 

denied the RicuT which theſe People claimed; and faid that the 

Juſtice was obliged to proceed againſt them as He had done; a 

Felony having been fern upon them, and they having no Bail 

* The ſuſtice then ready *: For their Bail refuſ-d to bail them till after the 
heard the Juſtice ſhould have firſt committed them. He did accordingly 
3 commit them; not to the County-Gaol, but to the Houſe of 
them if they Correction: And then He alone did bail them, taking only One 
* ary B21: fingle Bail; and thereupon ordered them to be diſcharged; 
twrboarre in. though: He did not immediately ſign a Warrant of Diſcharge. 


8 He denied all Malice, and any Deſign of Oppreſſion. 


committed; and hi He would be Bail for them. There were ſeven of them, Men and Women. They 
were encouraged-by a neighbouring Attorney. 


Sir Fletcher Norton, contra, inſiſted on the Right of the Poor, 
to glean, after the Corn is carried off the Land: And He ſaid 
that they would be juſtified, in an Action of Treſpaſs, for enter- 
ſuch Land in order to glean, under the Common-Law Right of 
ſo doing. | 


The Fact could not, He ſaid, be a Felony: At the utmoſt, it 
could be but a Tr:/þaſs. But it really was neither: For, by 
Law, they had a /tri# Right to do it. However, Fit were a 
Felony, the Juſtice had no Right to commit them to the Houſe 


+V.1&2 of Corredion; nor had He alone any Power to bail them +, It 
Ph. & Mary 


c. 13. F 3. 


is plain that He 4new it was not a Felony. 


Lord Mansfield—STEALING, under the Coltur of leaſing or 
gleaning, 1s not to be juſtified. 
Now the Charge againſt theſe People is Szealing the Barley, 

before the Crop was carried off; and when Part of it was not 

cut, and a third Part left on the Grounc, not yet carried in. 

There does not appear to be any Sort of Conteſt between the 

Farmer and the Poor about Lea/ing : His only Objection, and 

His Forbidding, is confined to the Stealing it. 


No Malice or Oppreſſion at all appears in the Conduct of this 
Juſtice : The Malice ſeems to lie on the other Side. The Malice 


ſeems to be in the Attorney, who carries on the Proſecution 
againſt Him. | 


® | Therefore 


Mich. Term 7 Geo. 3. B. R. 1927 


Therefore the Rule ought to be diſcharged with Coſts. 


Mr. Juſtice Yates ſaid, He could not ſee that the Juſtice had acted 
with any Criminality or bad Intention; but rather with Lenity : 
And in ſuch a Caſe, the Magiſtrate ought to be protected, not 
puniſhed, 


As to the Right of Leaſing—lIt will be Time enough to deter- 
mine that Point, when it comes directly in Queſtion, 


But here, the Farmer had not abandoned his Corn, or carried 
it off: And He has ſworn that they /ole it. 


Mr. Juſtice Aon He has ated with Moderation and Leni- 
ty. The Rule ought to be diſcharged with Coſts. 


The Right of Leafing is no Part of the preſent Queſtion. It 


may be exerciſed by Law or Cuſtom, in a certain Degree : But 


that Queſtion may depend upon Circumſtances. This is no 


Queſtion about the Right of Leaſing or Gleaning: It is a 


Charge of Stealing the Corn; and Oath is made of their having 
ficlen it. 


Mr. Juſtice Hewitt The Right of Leaſing does appear in 
our Books : But it muſt be under proper Circumſtances and Re- 
ſtrictions. However, it is no Part of the Queſtion here: For 
this is a Charge of direct Stealing. | 


The Juſtice appears to have acted in this Caſe without any 
Deſign of Oppreſſion, or Malice, or any bad Intention: On the 
contrary, He has behaved with Lenity and Tenderneſs. It would 
be very wrong to puniſh a Juſtice of Peace by the extraordina 
Method of an Information, when He has acted fairly, honeſtly 
and impartially, 


Therefore this Rule ought to be diſcharged with Colts. 
Per Cur'. unanimouſly 


Rule diſcharged with Coſts. 


Bennet, Adminiſtrator, vcr/zs Coker, 


| R. Dunning moved, on Behalf of the Plaintiff, an Ad- 
| miniſtrator, for Leave to diſcontinue, without Payment of 
Colts. | 


This 


Saturday 8 


Nov. 1766. 


— — ——— — = — 
— nn — — i — * _— 


4 V. arte, 


page 1584. 


and 1580. 


Mich. Term 7 Geo. 3. B. R. 


This was an Action upon a Bond, againſt an Heir. On the 
Plaintiff's not trying it according to Notice, the Defendant 
moved for Judgment, as in Caſe of a Nonſuit: Whereupon, the 
Plaintiff undertook to try it peremptorily. When it came down 
to i rial, He %%% diſcovered “ that the Eſtate had been con- 
« de e; and was then ſatisfied © that there was a Deed of Con- 
% wveyance, which would be produced at the Trial,” Where- 


upon He declined to go to Trial; and now defired to dit- 


continue, 


Mr. Thurlow, on Behalf of the Defendant, oppoſed his doing 
ſo, without paying (%, He mentioned the Caſe of Hawes, 
Executrix, verſus Saunders, M. 5 G. 3*. where it was deter- 
mined “ that an Executor ſhall pay Coſts for not going on to 
„ Trial, after having given Notice of Trial: And he argued, 
that ſo e ſhall likewite, where He has not tried it purſuant to 
his Undertaking, after a Motion has been made againſt Him for 
Judgment as in Caſe of a Nonſuit. For this was his own 


Laches: He ought to have been previouſly informed of the Facts 


upon which he grounded his Action, 


Lord Mansfie'd—This may be reaſonable in a Cafe where the 
Executor may probably bring another Action. But here, I ſup- 
poſe, He will be bound not to bring another Action? 


Mr. Dunning readily agreed to be ſo bound, 


And Tur CourT obſerved, that on a Judgment at in Caſe of 
a Nonſuit, an Executor does not pay Colts. 


Mr. Thur/ow urged, that here, the Executor has pg/i7ively un- 


dertaken to try it; and thereby put the Defendant to the Ex- 
pence of going down to Trial. And they may go on again: 
they will not be abſolutely precluded, 


Lord Mangſield — Here is no double Vexation. The laintiff 
agrees not. to try it; but withdraws the Cauſe at the Afiizes, 
upon finding that there is a Deed againſt Him. So that there is 
an End of the Matter. 


Mr. Juſtice 4/ton obſerved to Mr. Murloto, that the Defen- 
dant had ſaved all the Fees of Court; which he mutt have 
paid, if there had been a Verdict. (Which obicrvation was re— 
peated and confirmed by Lord Mangſie. d.) 


Mr. Juſtice Yates—It is not in all Caſes, that an Executor 
ſhall diſcontinue without paying Coſts: For, if it is plainly his 
| $:- own 
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own Fault, He ſhall not have ſuch Leave. So, in Caſe of not 


going on to Trial, if it is his own Laches, He ſhall pay Cofts. 


(To which alſo Lord Mansfie eld agreed.) Therefore the Quet- 
tion is * whether there is Laches or Delay; or whether it be a 


fair “ TranfaQtion.” Now this was fair and candid. The Plain- 
tiff has done better for the Defendant, than if he had gone on 


to Trial: He diſcovered He was in the wrong; and as ſoon as 
He knew it, deſiſted. | 


Tur CourT granted Mr. Dunning's Motion, ** to 


« diſcontinue without Payment of Coſts :” But the plaintit? 


was not to bring any new Action, without * Leave of the 
Court. [There might perhaps, ariſe Aſſets in futuro: And 
then it would be reaſonable for the Executor to have Leave 
to bring a new Action.] 


Brown, qui tam, ver/#s Bailey. 


HE CovRT made a Rule, “ That where they give 


Weineſdav 
12 Nov. 1706. 


* Leave to compound a Penal Action, the King's Half of » y. Is Elis. 


the Compoſition, ſhall be paid into the Hands of the Maſter of 
the Crowns office, for the Uſe of his Majeſty. 


Gullwer, on the Demiſe of Ambroſe Corrie, Clerk; 


and alſo on two ſeveral Demiles of the fame Perſon 
by the Name of Ambroſe Wykes, Clerk; againſt 
Shuckburgh Aſhby, Fiq. and Others. 


H1S was a ſpecial Caſe in Ejectment. The Cauſe came 
on to be tried at the laſt Lent-Afſizes for the County of 
No zrthampton, before Mr. Juſtice Yates; when it was agreed, by 
Conſent of the Parties, that although a Verdict was ee for 
the Plaintiff, on the laſt Demiſe, it ſhould be ſubject to the 


Opinion of this Court on the following Cale. 


IWilliam Wykcs, Eſq. being ſeiſed in Fee of the Eſtate in 
ueſtion, (ſubject only to a Mortgage of Part thercof,) on the 
15th of Auguſt 1730, made his ai * il in Writing duly exc- 
cated and atteſted; whereby He devited (amongſt other T hings,) 


5. 3K 


4. made per- 


petual by 27 


Eliz. c. 10. 


Friday 14th 
Nov, 706. 


in Caſe He ſhould die without Iſſue, that, after the Death of his 


Wife, the Fremiſſes ſhould go to his Siſter Dorcas I/ykes, for 
1 and after her Deceaſe, unto his Nephew Ambroſe Saun- 
ders and the Heirs Male of his Body lawfully begotten, and the 
Heirs Males of their Bodies lawfully begotten; and for Want of 
ſuch Iſſue, unto the Heirs Male of the Body of his Siſter Dorcas 

PART IV. Vol. IV. C IV ykes, 
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Wyhkes, and the Heirs Male of their Body lawfully begotten; 
with Remainder, to his Wile and Nephew's Godſon Ambro/e 
Corrie (the Leſſor of the Plaintiff) and the Heirs Male of his 
Body lawfully begotten, and the Heirs Male of their Body law- 
fully begotten; Remainder, to the Heirs of the Body of his 
Nephew Ambroſe Saunders; Remainder, to the Heirs of the 
Body of his Siſter D:rcas Wykes; Remainder, to his Kinſman 
Robert Fhins, and the Heirs Male of his Body in Tail Male; 
Remainder, to his own right Heirs for ever: © PRovipeD al- 
«« ways, and this Deviſe is expreſsly upon is Condition, that 
* whenever it {hall happen that the ſaid Manſion-Houſe and 
fſaid Eſtates, after my Wite's Deceaſe, ſhall deſcend or come 
unto any of the Perſons herein before named, that] the Per- 
* ſon or Perſons to whom the ſame from Time to Time ſhall 
«« deſcend or come, [that He or They] do or ſhall then change 
« their Sirname, and take upon them and their Heirs the Sirname 
« of WV ETS only, and ot ciberuiſe. But, in this Proviſo, 
there is xo Deviſe over. 


Yet there is another Proviſo (which immediately follows) pro- 
hibiting Vaſte, without the Conſent of the Perſon to whom the 
Premiſſes Mall next came; and in this latter Proviſo, there is a 
Dexiſe over to the Perion who is or ſhall be next intitled to the 
Premiſſes expectant upon the Death of the Waiter, of ſuch Part 
of the Eſtate upon which Waſte ſhall be committed or ſuffered : 
And ſo, 7otres quoties, on every committing or ſuffering Waſte 
by the Perſon in Poſſeſſion, without ſuch Conſent as aforeſaid. 


On the gth of May 1742, the Teſtator died without Iſſue; 


leaving his Siſter Dercas //ykes, Spinſter, and Ambroſe Saunders, 


(the only Son of Sarah Saunders, his other Siſter, then deceaſed,) 


his Cs-Heirs : And his Widow entered upon the Eſtate, and 
enjoyed it till her Death. And upon her Ceath, which hap- 
pened on the 16th of January 1747, his Sifter Dorcas entered, 
and enjoyed till : 6th of De. ember 1756; when the died without 
Iſſue; and Ambroſe Saunders, who was 7hen the Teſtator's /e 
Heir at Law, entered, and enjoyed till 8th of Ocfober 1705 
when He died, without Iſſue; and the Defendant Shucklurgh 
Aly entered, and has (together with the other Defendants, his 
tenants,) been in Poſſeſſion ever ſince. 


On the 8th and gth of February 1959, the ſaid Ambroſe 
Cauncers, being in Poſſeſſion, executed Indentures of Leaſe and 
Releaſe, and became Vouchee in a Common Recovery, which 
was ſuffered in the Ezffer Term following: But NEVER 


CHANGED HIS NAME of Saunders, nor t0ck upon him the Sirname 
Fac. | 


On 
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On the 17th of January 1766, the Leſſor of the Plaintiff en- 


tered, for Breach of the Proviſo, by Ambroſe Saunders's not taking 
the Name of Mes. 


It appeared upon the Trial, that Ambroſe Saunders, by Inden- 


ture dated 26th October 1757, had mortgaged Part of the Pre- 
mitles in Queſtion, | 


The Queſtion was, Whether, on the Caſe above ſtated, the 
* Plaintiff was intitled to recover, in this Ejectment, ſuch Parts 
«© of the Premiſſes mentioned in the Declaration as are not com- 


„ prized in the ſaid Indenture of 26th of October 1757, or any 
„ Part thereof.“ 


This Caſe was argued twice: firſt, by Serjeant Glynn for the 
Plaintiff, and Serjeant Leigh for the Detendants ; and the ſecond 


Time, by Mr. Hill for the Plaintiff, and Mr. Blacꝶſtone for the 
Defendant. 


Serjeant Chynn and Mr, Hill argued that the Plaintiff has a Title 
to recover; both upon the general Rules of Conſtruction, and 
legal Authorities; and to effectuate the Intent of the Teſtator. 


They endeavoured to ſhew, that the Proviſo “ to take the 
«« Sirname” operated as a conditional Limitation, NOT as a Con- 
ditimn: And therefore the Leſſor of the Plaintiff's Title accrue 


before the common Recovery was ſuffered. 25 


They previouſly diſcuſſed the legal Notion of a Condition, and 


of a Limitation; and cited Co. Litt. 291. 9.6. 214. b. 215. a. 


b. and ſaid that Conditional Limitations differ from Conditions 
ſubſequent ;_ and have different Properties. 2 Salk. 570. Page 
verſus Hayward. I Vent. 202. The Lady Ann Frye's Caſe. 


Wherever the Eſtate determines by way of Limitation (though 


a collateral or conditional Limitation (it will go over to the 
next Perſon appointed to take, without any Deviſe over: But if 
the Condition or Limitation is annexed to an Eſtate of Fee— 


ſimple, then it will go to the Heir (either general or ſpecial ;) 
unleſs there be a Limitation over. 


Wherever ſeveral Eſtates are deviſed one after another, if any 


of the preceding Eſtates become void, the next Remainder-man 


ſhall take, though there be no expreſs Deviſe over. 


A Remainder veſted cannot be deveſted by the Determination of 
the preceding Eſtate: And conſequently, it muſt take Effect im- 


mediately. 2 Co. 51. a. Sir Hugh Cholmley's Caſe, 2 Bulſtr. 
2 


425. 


* 
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425. Roberts verſus Roberts. 3 Lev. 437. Duncomb verſus Dun- 
comb, Perk. \ 567. Bro. Deviſe 4. 


There is no Diſtinction between Remainders depending on 
Eſtates Tail, and Remainders upon Eſtates for Life. Where 
the Deviſee in Tail dies or refuſes, the next in Remainder ſhall 
take. In Proof of which, they cited C. Elig. 423. and the 
Caſe: of Go: aright verſus Wright, 1 Strange 25. and that of 
Goodright verius Corniſh, in 4 Mod. 255. and 1 Lord Raym. 3. 
and 1 Sal. 226. S. C. where the Court held, „that if the Re- 
«© mainder to the Heirs Male of John Knowling was void in Point 
6: of AUR, then the next Remainder limited to Richard 
„ took Effect preſently.” 


And there is no Difference, in Point of Reaſon, where the 
Eſtate Tail is 0r7gmally void, and where it determines by Matter 


ex pct fatto. 


An Authbrity preciſely to the Point i is Rudball verſus Milwasd, 
Moore 212. M. 27 & 28 Elis. (at which Time a Condition to 
reſtrain a Diſcontinuance was, and perhaps is 29w holden to be 


good; though a Condition to reſtrain a Common Recovery is. 


not ſo.) It was determined, “ that Villiam Rudball was enabled 
eto take Benefit of the Breach, whether it was a Condition or 
« Limitation.” And Lord Chief Juſtice Hobart ſays, in the 


Cale of Sheffcild verſus Ratcliffe, (Page 346.) © that by the Ceſſer 


« of an Eſtate-Tail, it accrues to Him in Reverſion.“ 


, 

So that wherever the precedent Eſtate-Tail becomes abſolutely 
void before a Diſcontinuance, the Eſtate ſhall not totally fail ; 
but the next veſted Remainder ſhall take Effect. And Eſtates 
Tail are only barrable by Common Recovery; or diſcontinuable 
by Fine or Feoftment. 


They argued ſecondly—That here, Saunders's Eſtate became 
vod; and the Plaintiff's Remainder was let in. This, they 
ſaid, was the INTENT10N of the Teſtator; which is to be ſup- 


ported, if it can be ſo by the Rules of Law. And they obſerved, 


that a Teſtator is not confined to technical Terms. 


This Proviſo operated as a Limitation to the Deviſe to 
Sau: ders. 


The three firſt Deviſes (after that to his Wife) are in Tail- 
iale: Provided “ that the Perſon or Perſons to whom the 
« Eſtate thall come, [He or They] ſhall change their Sir- 
% name, and take aud uſe the Sirname of JYykes only, and not 
% otherwiſe.” 
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Tr1s Proviſo operated as a Limitation to the Deviſe to Saun- 
ders; and extends to all the Deviſees. 


1933 


The hole Will is to be conſidered as one Act It was equally 


the Teſtator's Object, “that Saunders ſhould take his Name, as that 
« He ſhould take his E/tate.” The former was indeed the Teſta- 
tor's primary Intent: And He meant this as a Limitation. And 
the Deviſee ought not to retain the Eſtate, unleſs He performs 
the Condition, or conditional Limitation; which were the ſame 
Thing in the Idea of the Teſtator: For He could not mean it 
as a Condition, in the firif, legal Senſe of that Word; becauſe 
Saunders was his Heir at Law. And they cited Cro. Elis. 204. 
Bellock verſus Hamond, and Cro. Jac. 56. Curteis verſus Wolver- 
ſton, to prove this to be a Limitation. The former of theſe 
two Caſes, namely, that of Wellock verſus Hamond, is alſo 
in 2 Leon 114. and 3 Co. 20. 6. (cited in Boreaſton's Caſe :) But 
Mr. Hill cited it from Cro. Elis. 204. The Word “' paying” 


was conſtrued a Limitation, and not a Condition: * And, being 


« a Limitation, the Law ſhall conſtrue it, that upon Nonpay- 
ment his Eſtate ſhall ceaſe; and then the Law ſhall carry it 
« to the Heir by the Cuſtom, without any Limitation over.” He 
obſerved that the Caſe in Dyer 317. mentioned in 3 Co. 21. 4. 
ſhould be 316. 5. pl. 5. (As it certainly ſhould.) 


A Condition can only go to the Heir at Law. But the Cufto- 
mary Heir came in there, as upon a Limitation, 


So here, the Remainder-Man ſhall come in, upon the Breach 
of this Conditional Limitation ; as the Proviſo muſt operate b 
Way of Limitation. The Heir at Law can't take, till all the 
Limitations are ſpent. This is a Deviſe over, by Inplicætion at 
leaſt, if not in expreſs Terms. But | 


Thirdly—If it be ſtill objected, “that the Teſtator has nor 
e devijed over in expreſs Terms, upon Breach of this Condition.” 


They anſwered, that it was not neceſſary for him to keep to 


exact and technical terms; even if He had, in this Caſe of not 


taking his Name, the ſame Intention of the Eſtate's going over, 
as He has expreſsly directed in the Caſe of Waſte: And in that 
Caſe, He has only given over the mere Place waſted; not the 
whole Eſtate. 


As to any Objection that may be raiſed from no particular 
Lime being fixed upon, at which the Condition may be faid to 
be broken — The Anſwer is, that “it was broken before the 
«« Common Recovery was ſuffered.” The Common Recovery 
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came too late. Page verſus Hayward, 2 Salk. 570. and Pigott 
on Common Recoveries 175. Benſon verſus Hodſon. 1 Mid. 111. 
The ſame Objection might have been made, if the Eſtate had 
been expreſsly deviſed over, in Caſe of a Breach of this Con- 
ditional Limitation. 


It is ſufficient, that we ſhew a Non-performance of the Con- 
dition, at the Time of Ambroſe Saunders's coming to the Eſtate; 
and that He lived near nine Years, and yet never changed his 
Name, nor took the Name of Wykes. They ſhew no Per- 
formance at any Time: which ſhould come on their Side, if 
there was any Pretence of a Performance at all. 


Therefore they prayed Judgment for all the Premiſes, except 


that Part that was in Mortgage. 


Serjeant Leigh and Mr. Blackſtone argued on Behalf of the 
Defendant ; and principally inſiſted on the Intention of the Teſta- 
tor: which docs by no Means ſupport or conſiſt with their No- 
tion of a Conditional Limitation ; or Implication of a Deviſe over, 
in order to effectuate the Teſtator's Intention. 


This Deviſe can only be conſidered either as a Condition pre- 
cedent, or a Condition ſubſequent. 


In fact, it is only a Condition ſubſequent, And a Condition 
ſubſequent cannot be taken Advantage of by a Stranger, (as the 
Leſſor of the Plaintiff here is;) but only by the Heir at Law. 
And it is barrable by a Common Recovery, according to the 
Opinion of Hale, in 1 Med. 110, 111. Benſon verſus Hodſon. 


Where a Teſtator deviſes over, it can not go to the Heir at 
Law. I Ventr. 199. 203. Porter verſus Lady Ann Fry. Car- 
ter 171, Rundale verſus Heley and Others: And there are ſome 
other Caſes of Conditional Limitations ; and where the Condi- 
tion would become extinct by the Deſcent to the Heir upon 
Breach ; as in the Caſe of Mellocł verſus Hammond. But the 
preſent Caſe does not fall within that of WFellock verſus Hamond. 
That was holden to be a Limitation: This is a Condition. 


In this Proviſo, there is no Deviſe over. In the next, there 7s: 
Namely, in Caſe of Waſte; in which Caſe, the Perſon is to for- 
feit to the next Taker. But the Waſter is to forfeit only the Lo- 
cus vajtatus. And this ſecond Proviſo is very properly worded. 


Therefore, fe The Teſtator knew how to limit over, when 
he judged proper to do ſo: And 2dly. He did not intend or ſup- 
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poſe that the 4who/e Eſtate ſhould go over, without a Deviſe over; 
becauſe, in the Caſe of Waite, He gives ozly the Locus vaſtatus. 


And no Argument can ariſe from Ambroſs Saunders's be- 
ing Heir at Law to the Teſtator; becauſe, in Fact, Ambre/+ 
Saunders was not ſo/s Heir at Law, at the Teſtator's Death: 
Dorcas Wykes was then Co-heir with Him, And if it is a con- 
ditional Limitation ne, it muſt have been ſo at the Time of 


the Teſtator's Death. But it was not ſo then; nor can it be 


made ſo now, by a ſubſequent Event. 


The Teſtator meant, that the Eſtate ſhould paſs entire: He 
did not intend that the Eſtate-Tail ſhould be defeated by the 
Fault of the firſt Taker. The Caſe of Jermyn and Arſcot, in 
4 Leon. 83. 1 Anderſon 186. 2 Anderſon 7. Moore 364. and 
1 Rep. 85. (in Corbet's Caſe) proves “ä that the Eſtate-Tail can- 
not be defeated in Part, and remain in Part.“ 


The Law will not raiſe ſuch an Implication as this, upon an 
Eſtate-Tail. Wellock verſus Hamond (which is the only Caſe of 
an Ileir by Cuſtom taking Advantage of the Breach) was a Fee; 
and was a Deviſe of the whole Fee. And Cro, Elix. 205, is ex- 
preſs, “that, being à Liuitation, the Law ſhall conſtrue it, that 
„upon the Non-payment of the Money, his Eſtate ſhall ceaſe; 
* and then the Law ſhall carry it to the Herr by Cuſtom, with- 
cut any Limitation over.” In the Caſe of Sinne and Dame 
Bond, in 1 Ro. Abr. 412. Title Condition, 5p“. 6. It was reſolved 
„that if a Man deviſes Land to Another in Tail, upon Con- 
„dition that he ſhall not alien; and that if he dies without 


'«« [{jue, it ſhall remain over to Another in Fee; and after, the 


«© Deviſee aliens; yet he in Remainder can not enter for the 
«© Condition broken; but the Heir at Common Law: For this 
« js no Limitation, but a Condition.“ * 


Though it might have been conſtrued a Limitation, if it had 
been annexed to an Eſtate in Fee; yet when it is annexed to an 
Eſtate-Taz/, it ſhall be conſtrued a Condition, for the ſake of the 
Iſſue. Dorothy Wykes might have left Iſſue: And they ought 
not to have been deprived of their Moiety. 


The Caſe of Rudbhall verſus Milward, in Moore 212. is a con- 
fuſed Note: Nothing can be collected from that Report, 
„ whether it was a Condition, or a Limitation.” But Savil 76. 
8. C. explains it, and ſhews clearly“ that it was a Condition, 
<< and ze a Limitation,” 


Thomas's Caſe, in 1 Ro. Abr. 411: Title © Condition or Kiwi 
tation,“ pl. 1. and 843. Letter L. pl. 1. is in point: And 
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that was determined five Years ſubſequent to the Caſe of Wellocꝶ 
verſus Hamond. It was a Deviſe to his Daughter in Jail, with 
divers Remainders over: Provided © that the Daughter and ever 

« One in Remainder ſhould permit and ſuffer T. (who then oc- 

„ cupied the Land) to enjoy it during his Life.” This is not a 

Limitation; though the Daughter was Heir General, and fo was 

Herſelf to have the Advantage of the Condition, if it be a Con- 


dition: Notwithſtanding which, it was holden to be a Condition. 


And theſe two Cafes are reconcileable, on/y by the Diſtinction 
between being in Fee, and in Tail. 


Therefore they concluded that no Limitation ſhall be raiſed 
in the preſent Caſe, by Implication. 


But even ſuppo/ing that it might be conſtrued as a Conditional 
Limitation—Yet, iſt. There is 2 Breach. 2dly. If there was, 
the Leſſor of the Plaintiff could not tate Advantage of it. 


Firſt—The Perſon required to change his Name had his who/- 
Life-time, to take the Sirname of J/ykes, And as an Authority 
for this Aſſertion, they cited Bothre's Caſe, in 6 Rep. 30, 31. 
And in 4 Leon. 305. Caſe 425. it was agreed by all the Judges, 
« that Conditions which go in Defeazance of an Eſtate are od/ous 
« in Law; and no Re-entry ſhall in ſuch Caſe be given, unleſs 
« the Demand be preciſely and ſtrictly followed.“ 

| 5 

The Words “ not otherwiſe” in this Froviſo only mean «© Ng > 

© other Name. 


The taking the Name of yes was of no Benefit to any Body: 
And the Deviſees are nat fixed to a particular Time. Therefore 
the Condition is not broken, if the Poſſeſſor of the Eſtate takes 
the Name at any Time during Life. | 


Ambroſe Saunders was Heir at Law for Half, The Court will 
not preſume Him conuſant of the Will and Proviio. However, 
it certainly was not necetlary for Him to do it ifuntly He 
muſt, at leaſt, have convenient Time. And convenient Time is 
during the whole Life of the Taker; it being left indefinite; and 
no Benefit accruing to any Body by his taking the Name. 


Conſequently, Ambroſe Saunders had a good Eftate-Tail in 
Him, at the Time when He ſuffered the Common Recovery ; and 
thereby acquired a Fee. 1 Med. 111. Benſon verſus Hodſon, 
1 Salè 570. the fourth Adjudication in Page verſus Hayward. 


In 
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In that Caſe of Page verſus Hayward, 2 Salk, 570. reported 
alſo by Mr. Pzgott in his Treatiſe of Common Recoveries, 
page 175. the Condition was—** to marry a Searle; and 
Mary Bryant had actually married another Man: Yet, till, 
there was a paſſibility of her performing the Condition. But it 
was reſolved, that if it had been“ Provided and upon Con- 
dition that if She marry any but a Searle, it fhall then remain 
and be to JF. S. and his Heirs;” a Common Recovery ſuffered 
before Marriage would bar the Eſtate-Tail and Remainders: 


And though She after marry with Another, it ſhall not avoid 
the Recovery. 


Secondly—But even admitting that it was a Conditional Limi- 
tation, and that Ambroſe Saunders ought to have taken the Name 
preſently; yet the Leſſor of the Plaintiff can have no Right to 
recover. For, upon a Limitation, the Eſtate ceaſes, without 
Entry or Claim: And the Law caſts it upon the Party to whom 
it is limited. To prove which, they cited Moore 633. Anthony 
Mi'dmay verſus Humphrey Mildmay. Carter 171. Sir William 
Jones 58. Walter Foy verſus William Hyrde. Co, Litt. 214. b. 
10 Rep. 40. and 2 Mod. 7. 


Therefore, upon their own Principles, Corrie ought imme- 
diately to have taken the Name of /ykes: And ſo on. So that 


at the laſt, by a Circuity, it would come round again to Ambroſe 
Saunders, the Heir at Law. 


But Ambroſe Corrie did not enter and take the Name. So 


that He is under this Dilemma; That either the Eſtate of Am- 


broje Saunders did not ceaſe upon Saunders's not immediatel 
taking the Name of //yies; or (if it did) then his own Eſtate 
muſt have ceaſed, upon % not having immediately taken 
the Name of J/1kes; and the Perſon next in Remainder muſt 
take. So that, either Way, he could have no Title. | 


Even at the Tine of his bringing the Ejectment, He had not 
taken the Name of Myftes, and Mytes only. For, One of the 
Demiſes is by the Name of Ambro/e Corrie; though the other 
two call Him 4mbroſe Wykes: So that He did not take the 
Name of Wykes only. Now the Eſtate and the Condition mult 


veſt tegetber. If He was in by Relation, He ought alſo by Re- 


lation to have taken the Name of Wykes only. 


Therefore quacunque Via datd, he has no Title to recover, in 
this Ejectment. 


Pak T. IV. Vor. IV. E In 
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In Reply The Counſel for the Plaintiff endeavoured to ſup— 
ort their former Grounds of the Leſſor's Title; and to anſwer 


the Objections that had been made to it. 


Their Argument conſiſted of two Parts 3 1ſt. That the Proviſo 
ought to be conſtrued as a Limitation; 2Gdly. That an int lid 
Deviſe to the Plaintiff appears upon the Face of the Will. 


They argued, that this Proviſo ought not to be conſtrued as a 
Condition ſubſequent, but as a conditional Limitabon; both ac- 
cording to the Rules of Law, and according to the Intention of 
the Teſtator : And conſequently, the Heir at Law ſhall not take, 


on Breach of it; eſpecially, as He was here the very Perſon who 


+ Brooke, 


eee Ea/'court verſus Weekes, I Lut. 802. One Co-parcener cannot 
. 1 . + Os 


broke it. 


As to the Caſe of Porter verſus F rye, (Lady Ann Frye's Caſe) 
1 Vent. 202. that, they ſaid, was a Reſtraint on Marriage : And 
whenever the Condition is in Reſtraint of Marriage, it will fail, 


"Lord Mens unleſs there be a Deviſe over“; as in the Cate of Hervey verlus 
cid 1aid, that | 


was a Condi- | 
tion precedent; and therefore the Eſtate newer vf. And in Chancery it is held, “ that ſubſequert Con- 


*« ditions of Forfeiture in Reſtraint of Marriage are only meant zz terrarem; unleſs there is a Deviſe 
„ Ser. 


Aſlon. 


Where the Heir at Law is the only Perſon that can take a 
Benefit by the Breach, it is a conditional Limitation: Becaule it 
would be nugatory * to conſtrue it a Condition.” And here 
Ambroſe Saunders was fie Heir at the Time of the Recovery ſiiſfered: 
Therefore it would be 7ugatory, it conſtrued as a Condition. 


The Teſtator meant the Eſtate and the Name to go oa/l to- 
gether; not in Moieties of the Eſtate. And it was certain that 


A. S. would become ſole Heir, whenever Dorcas ſhould die with- 


out Iſſue. Pefides, Dorcas Wykes and Ambroſe Saunders were but 
One Heir: And it was an entire Deſcent to Both. And it muſt 
have been an entire Entry for the Breach; and not in Moieties. 


entcr for Self and the other Co-parcener. No Eatry can be for 
a Moiety : 'They are but One Heir. 


There is a Difference between Parceners by Cu/tom, and Par- 
ceners by Common Law. The Latter are conſidered as One Re- 
preſentative of the Deceaſed: The Former, as Several; Each as 
to his reſpective Part. 


As to Proviſoes tending to reſtrain Alienation by Tenant 
in Tail—They ſaid, that an Attempt to introduce Perpetuities 
| 3 hall 
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hall never prevail. They agreed, that a Limitation can not 
make Part of the Eſtate ceaſe, and not the Reſt: And conſe- 


quently, they admitted, that if this Eſtate cealed as to Ambros 


Saunders, it alſo ceaſed as to his Iſſue. But they argued, that 
it is no Hardſhip upon the Iſſue of Ambroſe Saunders, In 
Support of which they cited what was faid by Lord Parker, in 


the Caſe of Goodright verſus Wright, in 1 Stra. 32. in Anſwer 


to the Suppoſition "of Hardſhip upon the Iſſue; who were not in 
being at the time of that Deviſe. And in the Caſe at Bar, Am- 
br:je Saunders had no Ifſue at the time of the Deviſe. There— 
fore the Iſſue of Ambroſs Saunders could not be the Primary Ob- 
ject of the Teſtator's Regard ; and the Remainder-Men only ſe- 
condary Objects of it. They inſiſted, that this Breach of the 
conditional Limitation makes a total Failure of inheritable Iſſue: 
And therefore is the ſame as if there were none at all. 


As to Ambroſe Saunders's having Time during his whole Life, 
to take the Name of J/yhes—Here 7s a Time expreſsly limited: 
«© ]/henever the Eſtate ſhould come to the Taker,” he was en 


to take the Name of }/ykes. 


But if it had not been particularly limited, yet it ought to 
have been done as /997 as it could conveniently be done. Whereas 
this Recovery was oo ove two Years after the Eſtate came to Him: 
And He never took the Name; not even upon the Recovery 
itſelf. Therefore He forfeited, on not doing it immediately, or 
at leaſt as ſoon as conveniently might be. 


As to Hales's Opinion, in 1 Mod. 111. and the Caſe of Page 
verſus Hayward — They go upon the Suppoſition “ that the Con- 
« dition was not at that time broken.” But here it was broken, 
at the Time when the Recovery was ſuffered. 


As to the Leſſor of the Plaintiff not taking the Name im- 
mediately, Himſelf— He was not to take it 2 He came into 
Poſſeſſion. He has never entered. He was not to take the Name 
without the Eſtate. He took it as ſoon as He claimed the 
Eſtate. 5 


As to the Proviſo againſt Waſte being explicit in giving over 
the Place waſted—Though that ſecond "Proviſo is indee] nere 
explicit than the former, yet the Proviſo now in Queſtion con- 
tains a very ſtrong Imp/ication : And all the Words of this Will 
can not be ſatisfied, unleſs this Implication be made. Therefore 
ſuch an Implication ſhall be made upon this firſt Proviſo. 


Tokyo MANSFIELD, after ſtating the Caſe, obſerved that the 
only Foundation of the Plaintiff's Title i is, „that the Efate-Tatl 
% was to ceaſe upon Ambroſe Saunders's not taking the Sirname of 
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« Hyfes; and that, for Want of his taking ſuch Sirname, it 
& wKe:it e t to the next in Remainder.” 


The whole of this Caſe is a Queſtion of Conſtruction; pro- 
vided the Intention of the Teſtator be not contrary to Law. 


With a View to effectuate the Intent of the Teſtator, it is cer- 
tain that a Condition may be conſtrued into a Limitation. And 
there is Nothing plainer than the Principles upon which the 
Caſe of Welk verſus Hamond was determined; “ that it mult be 
* underſtood in the Nature of a Limitation, when the Eſtate to 
* to which the Condition ſtands annexed is given to the Heir at 
&* Law: Becaule, in Caſe it were a Condition, it would deſcend 
«© upon the Heir Himself, and extinguiſh in Him; and there 
«« would be no Remedy for the Breach of it.” | 


But then that Caſe goes on, and determines directly contrary 
to the Intent, “that the Law ſhall carry it to the Heir by the 
«« Cuſtom, without any Limitation over.” 


In that Caſe, the Money was to be paid by the Eldeſt Son to 


his Brothers and Siſter, within two Years after the Death of the 


Teſtator's Wife. He did not pay it within two Years: But he 
paid it within five Years, 


And at a Diſtance of Time, the Court determined ** that the 


„ Heir by the Cuſtem ſhould take Advantage of the Breach *.” 


That certainly, was contrary to the Intention of the Teſtator : 
For He only intended “ that the Heir at Law ſhould have it as a 
% Pledge.” 


In the preſent Caſe, his Lordſhip held 


Firſi—That this is not a Condition precedent. It can't be 
complied with, inſtantly. It is to take the Name for them- 
« ſelves and their Heirs.” Now many Acts. are to be done, in 
order to oblige the Heirs to take it: ſuch as a Grant from the 
King; or, an Act of Parlizment. It is not, therefore, a Con- 
dition precedent ; but being penned as a Condition, it muſt be a 
Condition ſubſequent. It can't be a Limitation: For, the next 
Proviſo (againſt Waſte) ſhews that the Teſtator knew how to 
limit over, when he thought proper to do ſo. And in Hat Cale, 
he did think it proper to doit: And therefore that Proviſo is 
turned into a Limitation. | 


As to any Implication of a Limitation upon the firſt Proviſo— 
'The Court can not intend or imply what does not appear to be 
the Teſtator's Intention. And no ſuch Intention of the Teſta- 
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tor appears in this Caſe : Rather the Contrary, And yet it is 
ſaid, „that the Eftate Tail ſhall ceaſe; and it ſhall go over to 
« the next Taker, by Implication.” But there is no Caſe or 
Authority produced in Support of ſuch Implication. The Caſe 


of Skyrne verſus Bond, and Thomass Caſe, are, Both of them, 
contrary to it. 


A Condition annexed to an E/tate Tail can never be meant to 
be compullocy : Becauſe the Teſtatur muſt know, that the Tenant 
in Tail could bar it the very next Term. Therefore this Con- 
dition could not be intended by the Teſtator to be compulſory, 


ſo as to bar the Eſtate Tail which he had given to Ambro/c 
Saunders. 


On this Will, it is clear that the Teſtator did act mean the 
Eſtate Tail to ceaſe: For, the Condition is g's == perſonally 


upon every Heir—<* The Perſon or Perſons to whom the Eſtate 
„ ſhall from Time to Time deſcend or come.” Therefore the 


Teſtator meant to paſs over only the | np Perſon breaking 


the Condition, and to impoſe the Forfeiture upon Him or Them 
perſonally; but never meant that the whole Eſtate-Tail ſhould 


ceaſe. 


Now it is a Limitation void in Law, “ that an Eſtate-Tail 
„ (hall ceaſe in Part, and not in the Whole.” The Caſe of 


Fermyn and Ar/cot * is in Point. It would be a Limitation 
void therefore in itſelf, even if it could be implied. 


It is not neceſſary to inquire whether the Heir at Law can 
take Advantage of this Condition, or not: It is enough, that 
the preſent Plaintiff can not claim. It is plain to Me, that He 
can not: And I am clear that the Teſtator had no ſuch Mean- 


ing as has been ſuggeſted and ſuppoſed on the Part of the 
Plaintiff. 55 f | | 


As to the Queſtion, ©* Whether the Condition was broken, or 
<< not'—In ſuch a Caſe (of ſo filly a Condition as this is,) the 
Court would perhaps incline againſt the Rigor of the Forfeiture, 
But as to this, I give no Opinion; nor upon Mr. Blackſtone's inge- 
nious Conceit of the Plaintiff's not having taken the Name, and 
therefore having Hime, forfeited, The Plaintiff, who inſiſts ſo 
ſtrictly upon this being a Forfeiture of the Eſtate, has certainly 
no Pretence to any Favour from the Court, However, in this 
Caſe, there is no need to meddle with the Queſtion about the 


Forfeiture: For the Recovery was well ſuffered; and therefore 
the Plaintiff has no Title, 


i 


PART IV. Vor. IV. F Mr. 


V. ante 
1935. 


17 042 by Mich. Term 7 Geo. 3. B. N. 


Mr. Juſtice Taten This is certainly not a Condition precedent. 


The Queſtion then is, Whether it be a conditional Limita- 
« 7:17 I am clearly of Opinion, It is t. Doubtleſs, 'tis not 
an Expreſs Limitation : And an Implication of One can only be 
made, in order to ectuate the Teſtator's Intention; and mult be 
a neceſſary Implication to that Purpoſe. 


Now this would 7o9f be fo. Excluſive of this Recovery, All 
the deviſes would take effect according to the Teſtator's Inten- 
tion, without ſuch an Implication. And the Court will not 
make an Implication, to ſupport an e Intention, beneficial to 
No-body : Nor ſhall Such an Implication be made upon a Limi- 
tation after F/ftates-Tatl, | 


*V.aze _ Mr. Hill cited the Caſe of *Rudball verſus Mikoard, in Savile 
1932. 76. and Moore 212. But that Caſe does not come up to a 


No, Lord Limitation after an Eſtate-Tail . 


Mansfield had 

obſerved, at the End of Mr. Hill's Argument, “ that Rudball v. Milward was a hard Determiration ; that 
there was no implied Limitation ; and that the Remainder was to the Heir at Law, who was to take the 
„Advantage of the Breach of the Condition.“ 


If this was to be conſtrued a conditional Limitation, it would 
ſtrip the Iſue of Ambroſe Saunders; and conſequently defeat the 
== 1 of the Teſtator: He never meant to exclude em. And 
+V. ante yet it is urged “ that they ſhould be excluded 4.“ 
1939. 
It cannot, W be conſidered as a conditional Limitation. 
Nor is it a Condition ſubſequent : For, it would be nugatory; as 
Ambroſe Saunders might immediately ſuffer a Common Recovery, 
and bar the Eſtate. It can only operate as a Recommendation or 
Deſire. And this is the ſtronger, by Reaſon of the expreſs Con- 
dition annexed to the ſecond Proviſo; (notwithſtanding that it 
is an ineffectual One.) 


Mr. Juſtice Aon Whether this be a Condition, or a Recom- 
mendation; yet the Rules of making Implications do not hold 
in the Caſe now before Us. The Cates cited in Support of ma- 
king the Implication are founded upon Reaſons which do not 
exiſt in the preſent Cale. 


I take it to be a Condition ſubſequent; and, as ſuch, barred 
by the Common Recovery. 


The Caſe of Rudball verſus Milward is beſt reported in 


Savile 76. That was conſidered as a Condition; and not a 


Limitation. 


4 


z 
4 
- 
* 
8 
© - 
.. 
hs 
$5 
42 
* 
an 
#: 
3 
* 4 


* I * — © ö. Ye 
3 . 2 


2 
. 

; ww 
, on 
1 
I 2 
* 
* 
* 

£ 

F 
5 
A 
* 
"7 
4 
of 
af 2 
n 
*; 
> 


{7 
I» 
#2; 
3 
5 


* 
3 
* 
N. 
8 
# 
* 
© 
= 
1 * 
* 
1 
2 
* 
* 
* 
8 
2 LY 
* 


» R r ——_— _y 


Mich. Term - Geo. 3. B. R. 1943 


Limitation. And that 1s agreeable to 12 Caſe in 1 Ro. 
Abr. 411. . | 


The Implication contended for, in the preſent Caſe, is con- 
trary to the manifeſt Intention of the Teſtator; who never meant 
that the Eſtate- Jail ſhould ceaſe on a Breach of the Condition 
mentioned in the firſt Proviſo. He certainly meant that the 
LTue in Tail ſhould take, in Caſe of a Breach, upon the /ec9nd 
Proviſo. For the Perſon to conſent to the Waſte,” was Fe 
Iſſue in Tail: It was not meant to exc/ude Him. He agreed to 
the Obſervation, “that the Caſe of Jermyn verſus Ar/cot ſeems 


« to make this Condition void *.” He inclined to think that * V. ante, 
Ambroſe Saunders had his whole Life for taking the Name. He !935» 1541: 


concurred in Opinion, with Lord Mansfield and Mr. Juſtice Yates, 


ec that the Leſſor of the Plaintiff had no Title.” 


Mr. Juſtice Hewitt If this be conſidered as a Condition, it 


is collateral and ſubſequent, and would be deſtroyed by the 


Recovery. 


Such a Proviſo as this is, fhall operate as a Limitation, where 


there is a Deviſe over; and alſo in ſome Caſes where the Deviſe 


is to the Heir. The Latter is an implied conditional Limitation: 
And this Caſe muſt be of that Sort, if it were a Limitation at all. 


But here the Intention of the Teſtator appears to be contrary 
to ſuch Implication. Such an Implication would defeat the 
Iſue: Whereas He intended that they ſhould be the next Ta- 
kers, in Caſe of a Breach; not, that they ſhould /ufer by it. 


However, there is no Authority that ſuch an Implication of a 
Deviſe over can be made, after a Deviſe in Tail. 
ty PE 
IVellock verſus Hamond was a Deviſe of a Fee. And if it had 


been conſtrued a Condition, it muſt have deſcended to the 


LEldeſt Son upon his own Breach of it. 


Rudball's Caſe ſeems rather to have been conſidered as a Con- 


dition, than as a Limitation. However, tis no Authority in the 


preſent Caſe. | Bo — 


In the Caſe of Jermyn verſus Arſcot, the Proviſo was repug- 
nant: It could not take Effect, by Law. The Eſtate was “ to 
ceaſe, as if the Tenant in Tail Male was naturally dead. But 
© the mere Death of ſuch a Perſon does not determine his 


*«« Eſtate. It muſt be a dying without Iſſue Male +.” So, here, + 1 Co. 86, 4. 


a like Repugnancy would follow upon a like Conſtruction, 


As 


f 


oo 
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As to its being only a Recommendation find no Caſe in the 
Books, about Recommendations: And I fhall not enter into the 
Queſtion * Whether this is to be conſidered as a mere Recommen- 
% dation, or as a Condition.” 


Thomas's Caſe in 1 Ro. Abr. 411, 843. ſeems in Point. If 
that was a /ing/e Heir, that Caſe is in Point: If not, One Co- 


V. Pro. Abr. Heir may * enter for Both, And no Advantage was here taken 
1 of the Condition, before the Recovery was ſuffered. 


Monday 17th 


Nov. 1766. 


1 Sea. 1. 


He concluded with ſaying, that this Condition, or whatever 
elſe it may be called, is not ſuch a Limitation as will carry the 
Eſtate over to the next Remainder-Man, upon Breach of the 
Condition enjoined : And therefore the Plaintiff, who is that 
next Remainder-Man, and only claims as being ſo, can have no 
Title to Recover, 


Per Cur'. unanimouſly— 


Let the Poſtea be delivered to the Defendant. 


Howe, Eſq. verſus Nappier. 


Prohibition had been moved for, to the Court of Admiral- 
ty, in a Suit there for Seamen's; Wages ; upon a Suggeſtion 


that it was by Deed executed.” It was upon an Eaſt India 


Company's Charter-Party: Which are always (as it was ſaid) 
under Seal. 


On the laſt Day of laſt Term, Mr. Dunning ſhewed Cauſe 
againſt the Prohibition; and alledged, that theſe Contracts uſed 
to be without Deed: But by 2 G. 2. c. 36. it was provided that 
they ſhould be z Mriting, declaring the Wages, and expreſſing 
the Voyage. That Act fays «© The Agreement ſhall be 
made in Writing . But it did not intend to deprive the 
Sailors of the Benefit of ſuing in the Admiralty-Court ; where 
they could obtain their Wages in a more ſummary and expe- 
ditious Method, than in the Common-Law Courts. 


Sir Fletcher Norton and Mr. Walker, contra, argued for the 
Prohibition; and urged, that the Admiralty-Courts have no 
Juriſdiction, where the Contract is under Seal. 2 Sir J. S. 968. 


Day et al. verſus Searle. 1 Salk. 31. Opy verſus Addiſon. [V. 12 


Mod. 38. S.C.]-1 Ld. Raym. 577. [See it alſo in 2 Med. 40 5.] 
Clay v. Sneſgrave. They proceed by a different Manner of Proof: 
They require 29% Witneſſes; the Common Law, only One. 
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Loxp MansFIELD—lIt muſt turn upon the Suggeſtian: 
You may move to amend that. 


Whereupon, Mr. Valter made a Motion for that Purpoſe : 
And a Rule was granted, to ſhew Cauſe why the Suggeſtion 
ſhould not be amended ; and the preſent Rule was enlarged. 


On Friday the 7th of this Month of November, Sir Fletcher 
Norton moved to make abſolute the Rule for amending the 
Suggeſtion. | 

And accordingly, the Rule for amending the Suggeſtion was 
then made abſolute : And upon the amended Suggeſtion, it was 
averred to be a Contract made at Land, (viz. at the Eaſt India 
Houſe, &c;) and that it was ander Seal. 


And a Rule was made, at the ſame Time, for Civilians to be 
heard againſt the Prohibition. 


Dr. Marriott now argued againſt the Prohibition, and for the 
Juriſdiction of the Admiralty, 


He ſaid He would lay down ſome firſt Principles.. One of 
which was, that 


A Prohibition muſt be granted upon good and legal Cauſe. 


He admitted that the Court of Admiralty could not hold Plea 
of Things ariſing by Deed, in caſes where the Matter is to be 
executed on Land. They are reſtrained by the Acts of 13 R. 2. 
Stat. 1. c. 5. and 15 R. 2. c. 3. 


It depends upon the Nature of the Thing; not upon the 


Locality, 


They may hold Plea of Contracts for Seamen's Wages, generally. 
For, the Queſtion is“ Whether they have earned their Wages 
or not, by the maritime Law:“ That is the Point in Iſſue. 
The Contract comes in only incidentally, not originally. We do 
not pretend to determine upon Deeds, generally : But here it 


comes on only demon/trative, We can give the Mariners the 


moſt effectual Remedy, in Caſes of Wages. We can ſend 


Commiſſions to examine Witneſſes: Which foreign Courts of 


Admiralty will aſſiſt. Mariners may join together in ſuing, in 
our Courts. We examine our Witneſſes upon Interrogatories : 
Which is convenient to Men of that vague Kind of Life. So 

PART. IV. VoI. IV. G 4 that 
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that they have certain and convenient Juſtice in the Admi- 
ralty- Courts. 

Ity 4 

The Caſes where Prohibitions have been denied, on | ms 
Contracts for Seamen's Wages, are the following Wood verſus 


Bonnitborne, Sir Thomas Raym. 338. Anonymous, 1 Ventr. 146. 


and Mels verſus O/mcnd, in 6 Mod. 238. Where the true Reaſon 
is given, why Seamen may ſue for their Wages in the Admi- 


ralty, though the Contract be at Land; namely, That there the 


Ship is made liable to them; and there they may All join in the 


Suit: Neither of which may be at Common Law; and yet much 
for the Eaſe of pcor Seamen. | 


The firſt Queſtion is, How far the Admiralty may hold Plea 
« of Contracts made art Land? 


Now 3 Lev. 60. Coke verſus Cretchett, and Middleton ver- 
ſus Scolhy, there alſo mentioned, prove that notwithſtandin 
13R. 2. or 15 R. 2. the Admiralty have Juriſdiction to hold 
Plea of a Charter-party and Contract, though made at Land. 


The next Queſtion is, Whether They can hold Plea of a 
C Deed?” And then, „Whether this be a Deed ?” 


1ſt. The Court of Admiralty proceeds by the Common and 


Maritime Laws of England, as well as by the preſent Syſtem of 


Maritime Laws in all civilized Countries. The Civil Law pays 
Reſpect to a Deed. And the Proceſs of the Admiralty is ſum- 
mary, and more expeditious and eaſy in its Method of obtain- 
ing Seamen's Wages: And more ample Juſtice may be done, 
even in the Caſe of a ſealed Contract made at Land. Caſes do 
not make Law: But Law makes Caſes. 


I ſuppoſe, the Counſel on the other Side will produce a Caſe 
out of Sa/keld. 


But a Caſe not founded on Principles is no Authority. 


The Court of Admiralty are the proper and only Judges of 
the Service of Mariners. And here, tne Whole of the Libel is 
the Hiring and the Performance. | 


The Suggeſtion is founded on the two Statutes of 13 R. 2. 
Stat. 1. c. 5. and 15 R. 2. c. 3. 


The Black Book of the Admiralty, (N. 25. Letter C.) which 
is coeval with the Red Book of the Exchequer, ſuppoſes thoſe 
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Statutes to have proceeded from a turbulent Spirit. They have 
been the Grounds of Prohibitions to the Court of Admiralty. 


Lord Coke laboured to abridge their Juriſdiction in his Wri- 
tings. But at this Day, the Spirit of theſe Statutes will not 
be enlarged. 


Therefore He hoped the Court would not put it in the Power 
of a Company (meaning the Eaſt India Company) to oppre/ſs their 
Seamen, by granting a Prohibition in the preſent Caſe, 


The Litigation in the Admiralty-Courts is only as to the 
SERVICE, 


Mr. Dunning alſo argued againſt the Prohibition. 


The Wages being earned on the High Seas was the Principle, 
he ſaid, of the Admiralty Juriſdiction: And the Caſe of O 
verſus Addiſon et al. in 1 Salk. 31. was the firſt Caſe to the 
Contrary; and ſeems not to have been much conſidered, Pro- 


| bably, Bridgman's Caſe, in Hobart 11. might be the Ground of 


that Determination. 


The 2 G. 2. c. 36. directs indeed that the Agreement ſhall 
«© be in Writing.” But it did not mean to take away the Admi- 
ralty Juriſdiction, ſo convenient to Mariners. And ſurely the 
mere putting a Sea/ to the Agreement in Writing ought not to 
take their Juriſdiction away from them. 


The Caſe of Day et al. verſus Searle, in 2 Sir J. S. 968. is 


only this The Mariners libelled on a Contract under Seal: 
* And a Prohibition was granted, on the Authority of Salt. 31. 
« Vide 3 Lev. 60. contra.” Which Note of Reference to 
3 Lev. 60. ſhews that that Caſe ſo referred to was not cited or 


conſidered in the Caſe of Day verſus Searle. 


Sir Fletcher Norton, contra for the Prohibition, 


The Juriſdiction of the Admiralty ought not to be extended; 
if for no other Reaſon, yet for this One alone, it's being ſummary, 
and exerciſed by Perſons appointed (as they were till very lately) 
by the Lord High Admiral, and without any Jury. 


The Acts of 13 & 15 R. 2. ought to be conſtrued with the 


greateſt Latitude; and not with ftrit and narrow Limitations : 


For, they were very beneficial to the Subject; and were made 
mat the great and grievous Complaint of All the Commons, 


« of 
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* of the Incroachments made by the Admirals and their Depu- 
ties, upon divers Juriſdictions, Franchii s, Gc.“ 


The Civil Law is the Corner-Stone of t!:2 Admiralty-Juriſdic- 
tion; the Hinge upon which it turns: They principally proceed 
upon that Law. Theſe Statutes provide for the Common 
Law Juriſdiction upon Contracts made at Land; and take awa 
their uſurped Juriſdiction, both as to Contracts made within the 


Bodies , Counties, (as well on Land as Water,) and alſo Wreck 
of the Sea. 


By 2 H. 4. c. 11. theſe Statutes were enforced, and double 
Damages given againſt the Purſuant in the Admiral's Court; 


and alſo à Penalty of 10/. to the King for the Purſuit fo 


made. 7 


The Court are o/iged, ex Debito Tuſlitie, to grant this Pro- 
hibition : The Proceeding is coram non Judice. It is more than 
diſcretionary : The Court ought to grant it. Theſe Acts of Par- 
liament are to be encouraged, and not reſtrained. 


They alledge a falſe Fact in their Libel, by laying the Con- 
tract to have been made at open Sea. We are not obliged to look 
for the { auſe of Prohibition, in zberr Libel: The Suggeſtion, when 
true, is the Place to look for it. If the Suggeſtion be aſe, it is 
traverſable; and Coſts will follow. | 


Therefore it muſt be taken to be true. And the two Grounds 
laid in it, are 1ſt. That the Contract was made at Land, viz. at 
the Eaſt India Houſe. 2dly. That it was a Contract ander Seal. 


He admitted the Advantages the Mariner has by ſuing in that 
Court; and that the Sp, as well as Captain, are there liable. 


So, the Mariners may All join, in ſuing in that Court. But the 


examining their Witneſſes: upon Interrogatories, more than ba- 
lances all thoſe Advantages: Yiva Voce Examination is greatly 
more advantageous to the Parties; at leaſt, to the Captain and 
Owners. So alſo is the getting clear of the Detention of Ships of 


immenſe Value, at the Suit of a Common Sailor for his trifling 


Wages. The Eaſt India Company give high Wages, on Account 


of the Sailors not being intitled to any Wages at all, unleſs the 


Ship comes Home: And by this Contract the Sailor waves the 
Advantage He would have by the Marine Law, whereby He would 
be intitled to Wages. as far as He has earned them before, though 
the Ship ſhould be loſt in coming Home. Upon this Contract, 


Service does not intitle to Wages ; Therefore that alone is a ſuſ- 
ficient Cauſe of Prohibition. 
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As to the Black Book of the Court of Admiralty—TIt would 
have no Weight in a Court of Common Law: More eſpecially, 
if it forbids Lords of Manors to take Wrecks upon their own 
Manors. 


As to the Caſe of Coke verſus Cretchett, in 3 Lev. 60,—It muſt 


be very inaccurately ſtated : For, the Common Law Courts could 
not have denied the Prohibition, if the Contract was by deed. 


On a Contract made af Land, the Court of Admiralty can 
not proceed. | 


As to a Contract by Deed—They require 7. Witneſſes to 
prove it: We hold it a good Deed, where it is proved by One 


Witneſs only. But They are not truſted to hold Plea at all, 
where the Contract is under Seal. 


The Caſe of Opy verſus Addiſon et al. in 1 Salk. 31. is ex- 
preſsly in Point: And a Special Agreement, or it's being under 


Seal, ſo as to be more than a Parol Agreement, is laid down as 


the Ground of a Prohibition; where it takes the Caſe out of the 


general Uſage. And I take it for granted that the Court then 


had the other Caſes under their Conſideration. 


The other Caſe, Day et al., verſus Searle, in 2 Str. 968. recog- 
nizes the Caſe in 1 Sa. 31. and likewiſe mentions the Caſe in 
3 Lev. 60. which ceaſed to be Law, and therefore ought to be 
guarded againſt, The Note of Reference, added at the End of it, 
means, and 1s intended to ſhew, that the Caſe there reported by Sir 


J. S. was ſo determined, notwith/landing the former Caſe in 
3 Lev. 60. which was not Law. 


As to Bridgman's Caſe, Hob. 11.—I own it to be a mere 
Dictum. 


Our Ground of Prohibition is“ That the Admiralty has no 


« Juriſdiction in Matter of Contract at Land; much leſs, if it 
« be under Seal.” | 


Their Proceeding according to their Rules would be of the 
greateſt Inconvenience to the Eaft India Company, who always 


make ſpecial Tontracts, adapted to their particular Circum- 
ſtances. 


Mr. Walker argued on the ſame Side, and to the ſame Effect. 
ParT. IV. Vol. IV. H Lord 


Maj, 


1950 


Mich. Term 7 Geo. 3. B. R. 


Lord Mansfield —A Prohibition is ex Debito Juſtitiæ, if the 
Court of Admiralty proceed contrary to Act of Parliament. 
However, if TI had any Doubt, I ſhould take time to conſider. 
Theſe Statutes take away their Juriſdiction in @// Caſes of Con- 
tracts made pon Land: And yet their Juriſdiction has been al- 
lowed in Caſes of Contracts made upon and, with a Mariner 
* to ſerve for Wages,” in the ordinary and uſual Way. There 
the Contract is only a Memorandum fixing the Rate, and aſcer- 
taining the Wages: But the Service at Sea is the principal 
Matter in Conſideration. This has been permitted, for the Con- 


venience of Sailors: The Ci and Foundation of the Action is the 


Marine Service. They do not, in their Demands there, ſtate a 
a Contract, 


But the Caſes in 1 Salt. 31. and 2 Str. 968. are expreſs, 
that where there is a Special Agreement by which the Mariners 
are to receive their Wages in any other Manner than is uſual; 
« or if the Agreement be under Seal, ſo as to be more than a 
* paro] Agreement; in ſuch Cale, a Prohibition ſhall be 
« granted.” | 


The ſame Caſe of Opy verſus Addiſon et al. reported in 1 Salk. 
31. is alſo reported in 12 Mod. 38. The Suit in the Court of 
Admiralty was for Mariners Wages. The Suggeſtion for a Pro- 
hibition was © of a Contract im Writing made for them at 
Land. The Court ſaid, © that Nothing but conſtant Prac- 
« tice affirms the Juriſdiction which they allowed that the Court 
« of Admiralty has in ſuch Caſe.” But they held that if there 
be a Special Agreement ©* that Mariners ſhall receive Wages in 


« any other Manner than uſual ;” ot if the Agreement be under 


Seal; in bth theſe Caſes, Prohibition ſhall go. They added— 
« But where it is in Writing only, it is but a pars! Agreement; 
and therefore they have Power, as here.” Which ſeems non- 
ſenſical; and yet is caſily explainable : It means no more than 
this; * that if the common and ::ſual Agreement, generally made 
by Parol. happens to be put into Y/Yriting merely, (without 


«« Seal or adding any Special Agreement) it is no more than a 
« Memorandum of the Rate of Wages.” = 


The Caſe of Day and Others againſt Searle, in 1 Strange 968. 
is moſt expreſs ** that if the Contract is wider Seal, a Prohibi- 
«« tion ſhall be granted.” And the Note at the End of it, Vide 
«« 43 Lev. bo. contra,” means © notwithſlanding the Caſe in 
* 3 Lev. 60. to the contrary.” 


Here, the whole Merits may turn upon the Conſtruction of 
the Special Agreement. However, the being under Seal is not 


I the 
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the only Difference between this Contract, and ordinary Con- 
tracts for Mariners Wages. 


Therefore We are hound, in my Opinion, to make the Rule 
abſolute for a Prohibition. 1 


The three other Judges concurred, that as this was a Special 
Agreement, and under Seal too, a Prohibition ought to be 
granted. And | 


Mr. Juſtice Yates thought the Uſage of permitting Sailors to 
ſue in the Admiralty for their Wages, was founded upon this 
Principle, that where there is no Special Contract, their Re- 
* liance is on the Credit of the , whether the Contra be 
% in Writing, or not.” In which Caſe they declare upon the 
Service; and the MHriting is only given in Evidence, But it 1s * 
otherwiſe, where they are obliged to declare vwpon the Deed. 


Per Cur. 


Let the Rule for a Prohibition be made abſolute. 


Woolley and Another verſus Idle. Tueſday 18th 
Nov. 1766. 


| HIS was an Action of Debt brought upon a By-Law by 
I Thomas Woolley and Henry Collins, Maſters of the Fellow- 

ſhip and Company of Merchant-Taylors within the City of 

Bath. | 55 


The Declaration ſtates the Charter of that City, granted 32 
Eliz. with a Power to the Mayor, Aldermen and Common 
Council to make By-Laws; and their Acceptance of it; and that 
Time out of Mind, there had been a certain ancient Guild or 
Company, called the Fellowſhip and Company of Merchant- 
Taylors, of which there have been and ſtill are Two Maſters ; - 
and that there hath been Time immemorial an ancient Catom 
« That no Stranger-Perſon hath of Right uſed or exerciſed, or 
« of Right ought to uſe or exerciſe the Craft or Myſtery of a 
« Taylor within the City aforeſaid, except He be free of the 
« ſaid City.” It then ſtates a By-Law, made 12th May, 4 C. I. 
which ordains That no Stranger nor Foreigner, at any Time 
« thereafter, ſhould uſe or exerciſe the Craft or Myſtery of a 
« Taylor within the ſaid City, except He ſhould firſt be made 
« free cf the faid City; under a Pena'ty of 35. 4 d. per Diem, to 
e be paid to the Maſters of the ſaid Company of Merchant- 
« Taylors for the Time being, to the Uſe of the Poor of the ſaid 
« Company.” It then charges upon the Defendant, that He 

having 
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—— et. „ 


having Notice of the ſaid By-Law, and being a Stranger and 
Foreigner, had exerciſed the Craft and Myſtery of a Taylor 
within the ſaid City, on the 1ſt of April and two Days after- 
ward, without being free of the City; and thereby forfeited to 
the Uſe of the Poor of the ſaid Company the Sum of 3s. 4 d. 
per Day for each of the ſaid Days. 


To this Declaration, the Defendant demurred, generally: And 
the Plaintiffs joined in Demurrer. 


Mr Fearnley, for the Defendant, argued that this By-law was 
void; being contrary both to Common and Statute Law: And 
he inſiſted that the Cuſtom ſtated did not ſupport it; and was it- 
ſelf bad. He cited 5 Mod. 105. Robinſon verſus Greſcourt. 
11 Co. 53. the Caſe of the Taylors of Ipſwich; and Cro. Ez. 
803. the Corporation of Weavers in London verſus Brown. 


Mr. Dunning, contra, was ready to argue for the Plaintiffs— 


But per Lord Man fi ld — There is Nothing of Doubt in this 
Caſe. The Cuſtom is good; and warranted by a vaſt Number 
of Caſes. Therefore the Demurrer mutt be over-ruled. 


\ 


Judgment for the Plaintiffs. 


- 


Roe, on the Demiſe of Henry Noden, wv2r/zs George 


Griffits and Elizabeth his Wife, and Charles Thomas 
and Mary his Wife. In Treſpaſs and Ejectment. 


- ls was a Special Caſe reſerved at the laſt Summer- 
Aſſizes for the County of Surry; where a Verdict was 


found for the Plaintiff, ſubject to the Opinion of the Court upon 
the following Caſe. | 8 


Blackwell North being duly admitted, and ſeiſed in Fee of the 
Premiſſes in Queſtion, (being Copyhold of Inheritance, held of 
the Manor of Ebbiſbam in Surry, } in Conſideration of a Mar- 
riage intended between Him and Rachel Neden, on 20th April 
1724, ſurrendered the Premiſſes by the Rod, into the Hands of 
the Lord of the Manor, by the Acceptance of the Deputy 

Steward thereof, {Thomas Harris, } to the Uſe of Himſelf, his 
Heirs and Aſſigns, till Solemnization of the Marriage; then to 
"lt the Uſe of the ſaid Blackwell North and his Afſigns, for his own 
li Life; then to the Uſe of the ſaid Rachel and her Aſſigns, for 
| | her Life; then to the Uſe of Truſtees, during the ſeveral I ives 
10 of the ſaid Blackwell North and Rachel, upon Truſt to preſerve 
0 5 DING - contingent 


a 
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contingent Remainders: And after the Deceaſes of Blackwell 
North and Rachel, and the Survivor of them, then to the Uſe of 
ſuch Child or Children of the ſaid Blachpell North on the Body 
of the ſaid Rachel to be begotten, and for ſuch Eſtate and Eſtates, 
and in ſuch Manner Shares and Proportions, as the ſaid Black- 
well North, in his Life-time, by any Deed or Deeds, Writing 
or Writings, duly executed, and atteſted by three or more Wit- 
nefles, or by his laſt Will and Teſtament in Writing duly made 
and publiſhed, ſhould limit dire& or appoint ; and for Want of 
ſuch Limitation Direction or Appointment, and until ſuch 
Limitation Direction or Appointment ſhould be made, and un- 
til ſuch Eſtate and Eſtates ſo limited directed or appointed, ſhall 
reſpectively commence and take Effect; and as ſuch Eſtate or 
Eſtates, ſo limited directed or appointed, ſhall reſpectively end 
and determine, to the Uſe of the Heirs of the Body of the ſaid 
Blackwell North on the Body of the ſaid Rachel to be begotten; 


and in Default of ſuch Iflue, to the Uſe of the ſaid Blackwell 


Nertb and of his Heirs and Aſſigns for ever. 


Soon after making the ſaid Surrender, the ſaid Marriage took 
Effect. 


On 26th May 1725, at a Court then holden by the Steward, 
{ Dormer Parkurſt, Eſq.) it is preſented by the Homage, and 
atteſted by the ſaid Thomas Harris, Deputy-Steward, and re- 
corded and inrolled, That on the 5th of April then laſt paſt, 
* theifaid Blackwell North ſurrendered by the Rod and by the 
«« Acceptation of the Deputy-Steward, all his cuſtomary Meſſu- 
« ages Lands Tenements Hereditaments &c, with their Ap- 
«© purtenances, Cc, Cc, to the Uſes of his Will, in proper 


« Form.” 


On 27th April 1743, He made his Will; and thereby pave to 
his ſaid Wife Rachel and her Heirs, All and ſingular ſuch his 
Freehold and Copyhold Lands and Real Eſtates, with their Ap- 
purtenances, as He Himſelf, or any other Perſon or Perſons in 
Truſt for Him or to his Uſe, were or ought to be intitled to or 
intereſted in, in Poſſeſſion Reverſion Remainder or Expectancy; 
and all his Eſtate Right Title Intereſt Uſe Truſt Inheri- 
tance Claim and Demand whatſoever, either at Law or in Equi- 
ty, in to or out of the ſame, and every or any Part thereof ; and 
alſo all his Chattels and perſonal Eſtate ; and made Her his ſole 


Executrix. 


On 22d May 1751, it was, at a Court-Baron then holden by 
Thomas Harris the then Steward, preſented by the Homage, and 
atteſted and inrolled, That upon the 2oth of April which was 


in the Year of our LoRD 1724, the ſaid Blackwell North, 
PART IV., Vor. IV. I 


6 a Cuſto- 
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«© a Cuſtomary Tenant of the Manor, for and in Conſideration 


„ of a Marriage then intended between Him and the ſaid Rachel 
„ (his now Wife,) dia ſurrender, by the Rod, into the Hands 


© of the then Lord of the Manor, by the Acceptance of the 
<« ſaid Steward, (then Deputy-Steward thereoi,)” Ec, &c; |tet- 
ting out the ſaid Surrender of 2oth April 1724, verbatim, as be- 
ſore ſtated; and alſo the Admiſſions of North and his Wife, in the 
Words following—]** And afterwards, now alſo at this Court 
„ [22d May 1751, ] the {aid Blackwell North and Rachel come 
« in their own Perſons, and humbly pray that they may be ad- 
« mitted Tenants to the Lord, to all and ſingular the Premiſſes 
« above ſurrendered, with the Appurtenances, ACCORDING TO 
« THE TENOR AND INTENT of the ſame Surrender. And there- 
« upon the Lord, by his Steward aforeſaid, and by the Rod, 
« doth now at his Court grant to the ſaid B/ackwel/ North and 
% Rachel reſpectively, the aforeſaid ſurrendered Premiſſes with 
« the Appurtenances ; To have and to hold the fame unto Him 
e the ſaid Bl/ackwe!l for and during the Term of his natural 
« Life; and from and after his Deceaſe, To have and to hold 
« the ſame unto Her the ſaid Rachel for and during the Term 
« of her natural Life; of the Lord, &:, by the Rod and by 
« Copy, Ec, according to the Cuſtom; e ©c, by the yearly Rent, 
« &c. And ſo the ſaid Blackwell and Rachel are now admitted 
A Tenants, Se; and have ſeverally Seiſin by the Rod. And 


« the ſaid B/ackel/ doth his Fealty : But the Fealty of the ſaid 


« Rachel is reſpited. And the ſaid Blackwell giveth for his 
„ aforeſaid Admitſion Nothing; BECAUSE le was before ad- 


-«« mitted to the fame Premiſſes; but giveth and payeth to the 


„ ſaid Lord, in Court, for the aforeſaid Admiſſion of the faid 
% 'Raevel, &c. a 


During all this Time, the ſail Blackwell North ſerved upon the 
HoMAGE, as a Cultoinary Tenant. A 


In October 1753, Blackwell North died, without Iſſue. 


On 21ſt January 17 54, the ſaid Rachel North (his Widow) 
was admitted in Fee to the Premiſſes, under the ſaid Will of 
Blackwel! North, her Huſband; and furrendered the fame to the 
Uſe of her Will. 


On 21ſt May 1764, She made her Will; and deviſed to the 


Leſſor of the Plaintiff; and died in June 1764. 


On 2oth May 1765, the Leſſor of the Plaintiff was admitted 
to the Premiſſes, under Rachel's Will. 


The 
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The Defendants Elizabeth Griſſits and Mary Thames; are the 
Heirs at Law of the ſaid B/ackwel! North. 


The Quſtion is Whether the Plaintiff is intitled to recover 
&« under this Ejectment?? 


Mr. Cox, on Behalf of the Plaintiff, the Deviſee of Rachel, 
argued that Nothing had been done to revshe the Will of Black= 
well North. 


He ſaid He would premiſe ſome Rules which have been lately 
laid down in Caſes of the like Kind: But that He was fight- 
ing in the Dark; not knowing what his Ay would inſiſt 


. upon. 
3 LoRD MAN irt b The Other Side had better propoſe 
F their Objections, and go on. 

: : Mr. Serjeant Leigh, who was for the Heirs at Law of Blacks 
] ! well North, accordingly did ſo: And his Argument was, in Sub— 
: j ancc, as follows — 

4 


What B/ackwe/l North has done ſince the Making of his Will 


aniounts to a REVOCATION of it. 


The Short of the Caſe is this Blactwell North, being ſeiſed 
in Fee, ſurrendered to the Uſes of his Marriage-Settlement. In 
this Settlement, He reſerved a Power to diſpoſe amongſt his 
Children; with Reverſion to Himſelf, in Fee. 


This Surrender, though made in 1724, was not preſented till 
1751. | 


The mere Surrender had no Effect, before the Preſentment of 
it: Blackwell North had the whole Fee i in Him. 


The Surrender uNnpreſented made 2 Alteration in the Eſtate 
of the Surrenderer. None could happen TILL Admittance : For 
Nothing paſſes till Admittance. Cro. Jac. 403. Iro/el verſus 
Welſh. 3 Buſſtr. 214. S. C. (though called there Rœſioell verſus 
IWelſh.} 1 Peere Williams 14. Fiſher verſus Migg. 
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1 This being the Caſe, His being ſworn upon the Homage and 
1 appearing as Tenant, makes no Difference; becauſe He was Te- 
1 nant in Fee to the Lord, before: He only continued Tenant, It 
Y is not like the Caſe of a Stranger, ſummoned by the Lord * to 
attend his Court :” Which may amount to a virtual Admiſſion 
of Him, X g-::-.- 
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The Surrender, to the Uſe of his Marriage- Settlement, was in 
1724: That, to the Uſe of his Will, in 1725. | 


This Surrender to the Uſe of his Will operated, therefore, 
upon his firſt Eſtate, the od Eftate in Fee; not on the new 


Reverſion. 


7 
V. ante 
vol. 2. 


page 1131. 


In 1743, He made his Will, and deviſed to his Wife in Fee: 

Under whom the Plaintiff claims. 
Fg 

But the original Surrender of 1724 was not preſented till 
eight Years after his Will was made: And He was thereupon 
admittted according to the Tenor of the Surrender in 1724 ; 
though to different Uſes, a little varying from thoſe of the 
original Surrender. h 


However, this Deſcription in the Admittance is of no Con- 
ſequence : For the Surrenderee is in under the Surrender, and not 
under the Admittance; the Lord being merely an Inſtrument. 
1 Ro. Rep. 438. Lane verſus Pannell; and many other Caſes. 


And here, the Lord has admitted Him according to the Tenor 
and Intent of the Surrender, | | 


The Difference between the Surrender and the Admittance 
aroſe, probably, from Blackwell North and his Wife having, at 
the very diſtant time of the Admittance, no Children, nor Ex- 
pectation of any after ſo many Years. 


On this Admittance, therefore, He became Tenant for Life 
Ec, according to the Limitations in the Surrender. 


A Surrender varying the old Uſes and creating new Ones would 
undoubtedly revoke the Will, 


But the great Point which will be urged againſt Me, (ſince 


the Determination of the Caſe of Selwyn verſus Selwyn ,) is, 


« That the Surrender was a Fart of the ſame Tranſaction; and 
“ that the Admittance will refer back to the Time of the Sur- 
« render, and All be conſidered as One Conveyance.” And this 
is the great Difficulty I have to get over. 


I ſhall therefore endeayour to diſtinguiſh this Caſe from that of 
Sehoyn verſus Selwyn. 


That Cafe turned upon a Recovery: This, upon a Surrender 
and Admittance. | 
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The Surrender in 1774 to the Uſes of the Marriage-Settle- 
ment paſſed Nothing our of the Surrenderor: Which is not the 
Caſe of making a Tenant to the Pracipe, in a Common Re- 


covery, Again, The Admittance gives the Operation here: But 


in the Caſe of a Common Recovery, it is the Deed to make a 
Tenant to the Precipe which does it, and is the operative 
Inſtrument. . 


Another great Ground of the Caſe of Selwyn verſus Selwyn 
was, „to complete the Intention of the Tenant in Tail :” And 
the Whole was therefore taken together, as One Conveyance. 


But here, B/ackwell North had the whole Fee in Him: He had 
a deviſable Eſtate in Him, before Admittance. And ſo He 
thought, Himſelf: For He waited eight Years to be admitted, 
cer He had made his Will. Therefore He had no Intention to 
eff nate his Will, by this: He only intended to have his Wife 
admitted Tenant for Life. | 


Therefore there is no Need nor Reaſon in the preſent Caſe, 
to couple theſe Acts together, in order to efe&rate his Intention. 

This Surrender and Admittance do therefore roLLow the 
Will, and not precede it, Conſequently, They are a Revocation 
of it; And therefore the Leſſor of the Plaintiff, who claims un- 
der it, has no Titlc. 


Mr. Cox, contra, for the Leſſor of the Plaintiff. 


A Teſtator muſt have the ſame Eſtate at the Time of his Death, 
as at the Time of the Dev/e Or elſe, tis a Revocation. * Se- 
wy/2 verſus Selwyn; and Doe, on the Demile of Odiarue, verſus 


) 


But it is otherwiſe, where there is no? an Alienation: For, in 
ſuch Caſes, tis a Corroboration; as Performance of a Condition, 


by One who has an Eſtate on a Condition; or getting in an 


equitable ſtate; or levying a Fine, to confirm Partition. For, 
where there 1s no Alienation, it will be no Revocation ; unleſs 
an Intention to revoke ſome how appears. 

Articles to ſettle Land will not amount to a Revocation : 
I mean, that they do not, at Common Law, amount to One. 
2 Peere Williams 328. Sir Barnham Rider verſus Sir Charles 
Wager. 
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In C. old lates, there i is no NEcesSITY of an Admittance, 
but only in Caſe of the Change of a Tenant: And here was 70 
Change of Tenant. On the firſt Surrender to the Uſe of his 
Marriage-Settlement, there was no Occaſion of an Admittance : 
The Surrenderer and Surrenderes were the the fame Perſon. The 
Lord knew his Tenant; and He could not have compelled a new 
Admiſſion of Him, even if the Wife had died: And there could 
be no Admiſſion of the Children unborn. The Lord is only an 
Inſtrument. A Perſon could not be admitted, who was Tenant 
before: At leaſt, it was not requiſite for Hin; though it might 
have been ſo for his Mife and Children. His Continuing to ap- 
pear as a Homager, will apply to every Surrender that He (hall 
make afterwards. When he was admitted, He paid Nothing ; 
as having been admitted before: But it He had not been admitich | 
the Surrender was void; and then the Will would operate upon 
the o Effate. It might operate as well upon the /, Late, as 
upon the new Uſe. 


His Admiſſion in 1751 was no Alienation ; and there was xo 
Occa/irn for it: He was only admitted to a % Eſtate than He 
had before. The Surrender is the material Initrument: The Ad- 
miſſion could not exit without it. If there was ns Occaſion for the 
Admiſſion, it can not amount to a Revocation. He was thereb 
only ctabl:ſhing the Eſtate upon which He meant the Will ſhould 
operate. And if it is not void, it muſt REFER BACK to the 
Time of the Surrender. Shen verſus Seluym : { Ante 1131. 


The ſubſequent Inrolment of a Bargain and Sale will make 
good the preceding Act. GCodboit 275. Ludlow and Stat ies 
Cate. 


All theſe together operate as ONE Aſſurance. Selen verſus Sel- 
den. Doe, ex Dimif/'. Odiarne verſus Whitebead, Sir John 
Ferrer and Sir John Curſon verſus Sir Richard Farmer et al”. 


Cro. Jac. 643. 


A very material Part, (the material Part, indeed,) of this 
Aſſurance (v. the Surrender) was made before the Date of the 
Will. The SURRENDER was his cu Act: The Apmiss1o0N is 
not His Act, but the Ac of the Lord. And the Act of another 
Perſon ſhall not operate as a Revocation. Pefides, The Admit- 
tauce relates to the Surrender. Sir William Jones 428. 1 Salk. 
18 5, Benſon verſus Scot. 4 Co. Copyhold Caſes 28, 29 * 


The Admzyſjion is not the Material Part: It is only a Confirma- 
tion of his Intention, IIowever, there could not be an Ad- 
miſſion 
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miſſion of ore than is juſtified by the Surrender: And it is 
conſiſtent with the Will. 


The Huſband neither was nor could be admitted to the Rever- 


Jon. The Admiſſion could be good only for the two. Lives; 


becauſe the Intereſt of unborn Children intervened ; who could 
not be admitted, becauſe not in ee: And the Wife's Eſtate was 
leſs than the Surrender gave Her. Theretore this Admiſſion 


could not be a Revocatisn. It does not deſtroy the Eſtate given by 
the Will. 


A Conveyance, after making the Will, could only be a Re- 
vocation pro tanto. Lamò verius Parker, Equity Cates abr. 410. 


pl. 9. 


It is moſt clear, that Blach well North never meant or intended 
that this Admiſſion ſhould operate as a Revocation of his Will. 
It can operate no further than it went: And it went no further 
than the Lives of Him and his Wife. | 


The Surrender was either void; or fo far good, as that the 


Will operated upon the o/d Eſtate. It it operated upon the Re- 


verſion, it was no Revocation. 


Mr. Serjeant Leigh, in Reply—An Admittance SUBSEQUENT 
to a Will, amounts to a Revocation of it. 


The Cuſe of Lamb verſus Parker was only a partial Diſpoſition: 


This is a r One; a Diſpoſition of the whole Fee; an Altera- - 


tion of the old Uſes; and a maniteſt new Diſpoſition of the 
WHOLE. 


The Admiſſion here fo/lows the Surrender. The whole Uſes 
were varied. This is a total Diſpoſition of the t,] Uſe; and a 
Creation of new Ones. And they have arifen 20 fuch Ad- 
miſſion : They did not ariſe before. A Purchaſer under nee 


Uſes can not be in before Admrſ/z91. 


The Will can not operate 42:5 upon the old Uſe and upon the 


new One. 


The great Difficulty with me is e it's All being ONE 
Conveyance, and the Admiſion's REFERRING BACK to the Sur- 
render, 


In the Caſe of Doe, ex Dimiſſ”. Od:arne verſus Whitehead, the 
Parts could not be ſeparated: But here, the Tranſactions are ux- 
connected. 


LM 
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connected. This Teſtator had a good deviſable Fee-ſimple, at 
the Time of making the Will. 


As to his Intention to confirm his Will—If He meant to con- 
firm his Will, Why did He wait eight Years before Admit- 
tance? If He thought He ſhould have no Children, What Need 
had He to pay a Fine, for Admittance to what both He and His 
Wife had before? There was no Reaſon for his being admitted 


in order to confirm his Will: And therefore He meant by this 
Admiſſion in 1751, to revoke it. 


Lord Mansfie!d—The Queſtion is, “ Whether this Will 
*« lands, as a good ſubſiſting Will; or is revoked?” 


It has been argued at the Bar, upon the Foot of a Rtzvoca- 
TION ; and * that the Lord took from the Surrenderor, and re— 
granted to Him again the 290 Eltate;” and * that this 
e amounts to a Revocation of his Will.” 


There is no Colour, upon the Circumſtances ſtated in the 
preſent Caſe, to ſay that the Teſtator inTExpED to revoke his 
Will. An IxTENT10N fo revoke might indeed (if it had ſuffi- 
ciently appeared,) have made a very different Cafe. Here it 18 
clear that the Teſtator had 2 ſuch Intention. 


The Cu ANC or ESTATE is, therefore, the only Objection 
that can be urged in %s Cale. 


Where a Man, ſeiſed of an Eſtate, makes his Will and de— 
viſes it, and afterwards conveys it ent/rely away; though He takes 
it back by the ſame Inſtrument, or by a Declaration of Utes; it 


is a Revocation; becauſe, as it is ſaid in the Books, He has 
parted ith his whole Eſtate. 


This Rule being now eſtabliſhed, muſt be adhered to: Al- 

though it is not founded upon truly rational Grounds and Prin— 

ciples, nor upon the Intent, but upon legal Niceties and Subtil— 

„ Sbower's ty. However, as in the Earl of Lincolu's Caſe *, it was fo 
Pail. Caſes far eſtabliſhed that it ought to be obſerved in future, if a like 
Arran Caſe ſhould happen ; we "muſt not depart from it now, notwith- 
of Equity anding One would with that no ſuch Rule had ever been 
Caſcs. v. 1. eftabliſthed, and lament that ſuch nice Subtilties ſhould have 


). 411, 412. . . 
PF 1of Lin. been admitted as the Ground of it. 


coln v. Rolls 
et al'. 


But the preſent Caſe does et come within the Rule: Black- 
well North, the\Teſtator, had a REVERSION in FEE in Him. 
1 *. wm And though He limits it to Himſelf +, the Mords do not operate : 
p. 1954» 
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For, the Uſe reſults by Operation of Law. This Rever/ion in 
Fee is the only Subject-Matter of the Deve. In 1725, He 
ſurrenders to the Uſes of his Will ; and afterwards, in 1751, He 
is admitted, upon the former Surrender (made in 1724,) to the 


Uſes of his Marriage-Settlement. 


An Admiſſion muſt Valet the Surrender: The Lord has no 
Power over it. The Surrender directs and governs the Admiſſion. 
Therefore the Admiſſion is prout Lex poſtulat It is no Re- 
Admiſſion to his Reversion. It effectuates the Uſes limited; 
but leaves the Reverfion as it was. 


This makes an End of the Caſe: For, here is ng Conveyance 
of the Fee; no taking back an Eſtate in it. | 


But ſuppoſing the Fee to have been limited to a fh Perſon — 
do not think that even in that Caſe, what has been done by 
the Teſtator would have revoked the Will. 


It is ſaid, on the Part of the Defendants, „that the Surrender 
* alone (un-preſented,) makes no Alteration whatſoever.” But 


I deny that: It rs a Conveyance of the Ownerſhip of the Eſtate ; 


and the Admittance is only * Form, Tis a Ceremony derived 
from the Origin of Copyholds : But the Lord's Act is, now, mere 
Form. He can not alter, nor affect the Surrender: He is a 
mere Inſtrument, and compeltable to admit according to the Sur- 
render. A Mandamus would compel Him : A Decree in Chancery 
would compel him. The Surrender is a Depoſit in his Hands : 
The Land is bound by the Surrender; and the Admittance has 
Relation to it. 


The Caſe of Benſon verſus Scot is deciſive , * that the Land 


« is bound by the Surrender; and that the Admittance relates 
« to the Surrender.“ This is ſettled. 


If a Joint-tenant in Fee ſurrenders to the Uſe of his Will; 


| deviſes, and dies; and then the Surrender is preſented ; the Ad- 


mittance of the Deviſee to a Moiety ſhall 4 relate to the Surren- 
der. The Eſtate of the Land was bound by the Surrender. The 
Admittance is Form : It is the Shadow to the Subſtance. 


If a Diſſeiſee makes his Will, and afterwards enters, and then 
dies; 'tis a good ſubſiſting Will, and not revoked : For, his 
Entry ſhall have Relation back to the Time of the Difleitin. So, 


V. ante, 
1543. accord. 


+ 1Salk. 185. 
pl. 3. 


{ V. Co, Lit. 
Gl. J. 


if a Diſſeiſee releaſes, it ſhall have Relation back. So, an Eicheat 


after the Date of a Will. S$o, if a Perſon ſeiſed of a Remainder 
in Fee makes his Will; and then the Tenant for Life dies, in 


PART: IV. Vor. IV. L the 


Wil, | 


— — 
- —— — 
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® Sce many 


of the Caſes 


the Teſtator's Life-time; the Will is not revoked thereby. All 
theſe ſhall relate back. 


$9 here, the Admittance of the Lord ſhall re/ate back to the 
Time of the Surrender, and is only a Completion of it. 


This, Caſe is directly within the Principles of the Caſe of Sel- 
yn verſus Selwyn t That the Pole of a Conveyance ſhall be 
« taken together; und the ſeveral Parts of it ſhall relate back to 
* the principal Part.” 


So that either no Alteration at all is made by this Admittance ; 
or, if there be any, yet the Admittance ſhall have Relation back 


to the Time of making the Surrender, 


Therefore I am moſt clearly of Opinion * That there is no 
«© Doubt at all in this Caſe.” 


The Other THREE JUDGEs concurred in the ſame Opi- 
nion: And ALL agreed, “that after the Surrender in 1724 to 


the Uſes of the Marriage-Settlement, the RExvERSIe {till 


« remained in Blackwell North; and that no Alteration or Change 
, Eſtate happened in this Caſe *.“ 


here cited, together with more on the ſame SubjeQ, in Viner, Title Deviſe (R. 6.) “ Revocation by Act 
* of Law, or Alteration of Eſtate in Devilor.“ Page 143 tO 151. 


\ Monday 17th 
Nov. 1766. 


Per Cur'. unanimouſly — 


Judgment for the Plaintiff. 


Winchelſca Cauſcs. 


S Naw Rules were depending at this Time, againſt a 
large Number of the Corporators of this Burrougb, for them 
to ſhew "Cauſe (reſpectively) Why Informations in Nature of 2222 
Warranto ſhould not be granted againſt them, to ſhew by what 
Right they claimed to hold their Offices. 


The Length of Time thai they had been in Poſſeſſion reſpective- 


ly, was very different: Some of them had been in Poſſeſſion 
above 20 Years; ſome of them, near 20 Years; and ſome of them, 
conſiderably leſs than 20 Years. 


Tur Cour thought it would be right to fix a certain 
Point of Limitation, beyond which they would not go back, to 


diſturb a Poſſeſſion ſo long acquieſced in. And having taken due 


Time 
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Time to conſider how many Yeats this quiet Poſſeſſion ought to 
have laſted, in order to protect it from future Impeachment ; 
They now publickly declared the Reſolution they were unani- 
monſly come to; namely, that after Twenty Years unimpeached 


Poſſeſſion of a Corporate Franchiſe, no Rule ought to be granted 


againſt the Perſon in Poſſeſſion, to oblige Him * to ſhew by 
„what Right he holds it.“ - 


* , 
This Reſolution, they ſaid was ana/ogous to the Rule that 
had been laid down in ſeveral other Caſes. 


The Statute of Limitations (21 Tac. 1. c. 16. ect. 1.) con- 
cerning Writs of Formedon and Entry into Lands, is confined 
to twenty Years. The Statute of 10 /. 3. c. 14. Fi. concern- 
ing Writs of Ertor is alfo confined to twenty Years. Courts of 
Equity do not allow the Redemption of a Mortgage, after twenty 
Years, Bills of Review have been generally difallowed after 
twenty Years. Bonds which have lain dormant, ſhall be ſup— 

oled to be ſatisfied, after twenty Years, Ejectments require a 
Proof of Poſſeſſion within twenty Years. 


So that there is an Analogy between this and other Limita- 
tions confining the Retrofpect to a reaſonable Time. And Lorp 
MANSFIELD notified to the Bar, in the Name of the Whole Court, 
Ihat upon talking over and conſidering the Subject, They were 
All clearly of Opinion “' that twenty Years was the ne plus ultra, 
beyond which the Court would not diſturb a peaceable Poſſeſſion 
of a Franchiſe : But that in every Caſe WITHIN twenty Years, 
„their granting the Rule, or refuling to grant it, would depend 
© upon the particular Circumſtances of the Caſe that ſhould be in 


Rex ver/us Edwin Wardroper, 


WO Days after ſuch Declaration made by the Court, as 
above; there came before them ſeveral of theſe Rules © to 


„ ſhew Cauſe why Informations in Nature of Quo Warranto 


«* ſhould not be granted againſt the ſeveral Defendants claiming 
Rights as Corporators of I/inchelſea.” 


One of the Principal of them was this Edwin Wardroper. The 
Length of Poſſeſſion of their reſpective Corporate Offices were 
(as has been ſaid before) very different: ſome, above twent 
Years; ſome, under. Wardroper's Poſſeſſion was of. the Lengt 


of nineteen Years and eight Months, after a Re-Election, (which 


Re-Election had been made for greater Caution ;) and of twenty- 
ſeven Years from his criginal Election. The Objection to Him 
2 | was 


Wedneſday 


* 
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V. ante, 
vol, 3. 
page 1615. 


was Non-Refiancy, ſworn againſt him to the Belzef of three Per- 
ſons who made the Affidavits. But He produced pęſitive and 
full Affidavits to the Contrary: And He ſhewed that the Ma- 
kers of the Affidavits had voted for Him; and had concur- 
red with his Ad ing in this his corporate Office, upon many Oc- 
caſions; and never before objected to the Legality of his Right. 
He alſo ſwore that He had paid Scot and Lot. hereupon, 


Sir Fletcher Norton, on Behalf of the Defendant, prayed that 
the Rule might be diſcharged w7hb Cofts. 
Mr, Harvey, Mr. Kemp, Mr. Walker, and Mr. Dunning in- 
ſiſted that the Queſtion turned upon this—** What was a real; 
« what, a co/ourable Reſidence :” And this, they ſaid, ought to 
be tried by a Bert. not upon Afidavit; eſpecially, in a Cale like 
this, where there is no Danger of the Diſſolution of the Cor- 
poration, 


Lord MANnsSFIELD mentioned the Caſe of Sir Milliam 
Trelawney * who was Steward of the Burrough, at the Time of 
his Election to be a Capital Burgeſs of Vet Loe. And the Court 
diſcharged the Rule obtained againſt Him; without ſending the 
Queſtion to a Jury. 


The Statute of 9 Ann. c. 20. had a View to the ſpeedy Juſ- 
tice to be done againſt Uſurpers of Offices in Corporations, as 
well as to quiet the Poſſeſſion of thoſe who had Right. And that 
Act does not leave it to the Diſcretion of the Officer, as it was 
before; but puts it in the Diſcretion of the Court. Therefore 
the Court muſt exerciſe a Diſcretion, It would' be very grievous 
that the Information ſhould go of Courſe: And it would be a 
Breach of Trult in the Court, to grant it as of Courſe. On the 
Contrary, the Court are to exerciſe a ſound Diſcretion upon the 
particular Circumſtances of every Caſe. Now here is no Fact 
tworn, to impeach the Defendant's Right. ae gas the Court, 
if it had been nicely attended to, ought not indeed to have 
granted the Rule. As to the Reſidence of the Defendant, No- 
thing more than Apprehenſion and Belief * that He was not 
«© reſident, are ſworn to: No Fact. But the Defendant ſwears 
poſitively to the Fact, “ that He was refident at the Time;“ 
and ſwears to a Re-Election, made upon a Doubt of his former 
Election: Which is a Fact of Notoriety in the Place, and a Cir- 
cumſtance leading to believe that He was reſident at this Re- 
Election. And thcle very i'erſons who now make the Affidavit 
againſt Him, voted at his Election: And they have voted with 
Hin at other Elections. His Re-Election is above nineteen 
Years ago: And many Others claim under his Rights. 


1 | Therefore, 
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Therefore, on the Merits of this Rule alone, independently, 
I think it ought to be diſcharged with Coſts, for the Miſbeha- 
viour of the Parties applying for it. But if it ſhall appear that 
there is Miſbehaviour on both fides, it may be a different Con- 
ſideration, as to the Colts. 


The THREE Other JupGrs concurred to diſcharge the 
Rule with Colts. They faid, They ought not to encourage 
vexatious Proſecutions, which tend to throw Corporations into 
Confuſion. Here is a long Acquieſcence; though not indeed 
quite twenty Years: And the Detendant is now attacked without 
infiicient Grounds. The very Perſons who now object to Him 
have themſelves voted for Him, and concurred with Him in his 
Acts as a Corporate Officer. Their Conduct therefore gives the 
Lye to their Complaint. 


Here is a ſufſicient Reſidence proved: And he bore the Bur- 
dens of the Corporations, and paid Scot and Lot, which mult 
have been Notorious. __ 


This is a hardened, as well as a groundleſs Application: And 
if the Court were to make this Rule abſolute, They would act 
contrary to the Words and Spirit of 9 Ann. c. 20. which in- 
tended to quiet the Poſſeſſions of ſuch as had a Right, as well 
as for the ſpeedy Removal of Uſurpers. 


Indeed, No Length of Uſurpation ſhall affect the Crown : 
Nullum tempus occurrit Regi. The King will not be bound by 
our diſcharging the Rule: The Crown may ſtill bring a N 
arranto. But we are to exerciſe a juit Diſcretion, and not to 
promote Vexation. 


Tur CouRT were molt clear and unanimous, in their 


Opinion * that the Rule ought to be diſcharged :” And as the 


Application was ſo very unreaſonable and groundleſs, they 
thought that the Caſe of New Radnor [ante, Vol. 1. pa. 580. 
Rex verſus Lewis, | would warrant their diſcharging it with Coſts. 
Therefore | 


Per Cur'. unanimouſly— 


Rule diſcharged with Cots. 


Parr IV. Vor. IV. N 


Da Coſta 
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Da Coſta ver/us Firth. 


Fr HIS was an Action on the Caſe, for 200 J. upon an Jade— 

bitatus Aſſumpſit, for fo much Money had and received to 
the Uſe of the Flaintif, New A/imp/it was pleaded ; and Iflue 
joined. It was brought by an Inſurer ag uinſt an Inſuree, to e- 
coter back what he had paid him. © The Cauſe was tried before 
Lord MANSFIELD at Gurldhu/l, at the Sittings after laſt Trinity 
Term: When it was agreed that a Vercict 0:ou1d be given for 
the Plaintift, (with Damages 10414. Colts 409.) ſubject to the 
Opinion of this Court, upon the following Facts. 


A Policy was underwritten by the Paint /; being an Inſu- 
rance upon any of the Packet- Boats that ſhould ail from Liſbon 
to La mouth, or ſuch other Port in England as His Majeſty ſhould 
direct his Packets appointed between Liſoben and England, for 
One whole Year, commencing 1ſt O#ober 1763, and to continue 
to the iſt of Ofober 1764 incluſive, upon any Kind of Goods and 
Merchandizes whatſoever : And it was agreed that the Goods and 
Merchandizes ſhould be valued at the Sum inſured on ſuch Packet- 
Boat, without further Proof of Iutere than the Policy; an] to 
make no Return of Premium for Want of Intereſt being on Bul- 
lion or Goods. And in Caſe of Loſs or Misfortune, the Inſured 
were to be at Liberty to ſue labour and travel for in and about 
the Defence Safeguard and Recovery of the ſaid Goods and Mer- 
chandizes or any Part thereof, without Prejudice to the Inſu— 
rance; to the Charges whereof the Inſurers were to contribute, 
each One according to the Rate and Quantity of his Sum inſured. 
The Conſideration paid by the Inſured was 10/. per Cent: And 
in Caſe of Lols, they were to abate Nothing. 


N. B. Corn, Filth, Salt, Flour ana Secd were warranted 
ſree from Average, unleſs general, or the Ship be ſtran- 
ded. Sugar, Tobacco, Hemp, Flax, Hides and Skins 
were warranted free from Average under </, per ae 
And All other Goods free from Average under 3 /. 
Cent; unleſs general, or the Ship ſhould be ſtranded, 


The Defendant, Mr Michael Firth, who was One of oe te. 
ſured, had an Intereſt in Eullion on Board the Hanover Packet, 
being One of the King's Packets between L!/o1 and bolmauth. 


On the 2d of December 1763, It was totally loſt of Falmouth, 

ina V oyage between Liſben and Falmouth : And the Loſs was 

adjuſted, in Writing under the Policy, in the Words following — 
1 ö 

: « Adjuſted 
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« Adjuſted a Loſs on | this Policy at 100/. per Cent; the 
« Hanover Packet, Captain Herborn, being totally loſt at Fal- 
* uo. - Should any Salvage hereafter be recovered, the Inſured 


"6s promiles to refund to the Inſurers «whatever He may ho recover, 


« in ſuch Proportion as the Sum inſured bears with the whole 
„ Tntercit, London, 23d Octoter 1704. for Richard Seward. 
« Michael Firth.” 

And the Fa& ſeems clearly to have been (though the Caſe 
does not ſtate it,) that the Inſurer paid the whole Money inſured. 


cauſe he End and Intention of the preſent Suit is to oblige the 
Defendant to refund it, as having received it without a jult 
Right to do lo. | 


In April 1765, the Iron-Trunk which contained all the Bul- 
lion, was fiſhed up; and thereby All the Bullion recovered, 
without any Loſs or Prejudice whatever; and delivered to the 
Defendant. 


The Pefendant's Expence of Salvage amounted to 63. 8s. 24. 
And, deducting that Sum for Salvage, the nett Proportion of his 
Share came to 2061. 115. 9 d. 


The Plaintiff's Proportion thereof, in Reſpect of his Subſcrip- 
tion, amounted to 48/. 45s; which was paid into Court. 


The Queſtion was „ Whether the Plaintiff, upon this Caſe, 


„ Was not intitled to recover in this Action.” 


Mr. Me!liſh, on Behalf of the Plaintiff (the Inſurer,) argued, 
1ſt. That the Contract was performed; and that the Loſs can 
not be conſidered as a fotel. but as an Av-rage-Lofs : 2dly. That 
the ſpecial Agreement * to allow the Inturer in the Proportion of 
the Sum inſured to the whole Intereſt,” made no Difference. 


In Support of the firſt Poſition, He cited the Caſe of Hamilton 
verſus Mendes: Which may be ſeen at large, in Vol. 2. p. 1198. 
and fully abſtracted, in the Index to that Volume, under Title 
« Policy of Inſurance.” : 


The Inſurance is on the ſafe Delivery of the Bullion, accord- 
ing to the real and true Spirit of it. It is not an Inſurance upon 


the Ship: Neither is it a Wagering-Policy, nor a Cover of a 
Wager. 


The 


Indeed, this very Action thews that he mult have paid it: Be- 


7 1.968 Mich.” Term 7 Geo. 3. B. R. 
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fd | The Money was paid on a Suppr/iticon of a total Loſs: Put 

, 5 this was vt a total Loſs. To prove which, he cited Byzker- 
Shoes 's Queſirones publici Juris, c. 7. and Fitzgerald verſus! Pole, 
in the Houſe of Lords in 1754. 


Jo here, it could not be conſidered as a total Loſs: For, the 
wes recuperand: was not zone. Here was an actual Salvage. It 
; can not be an Average-Lc is: For, Al was ſaved. Therefore the 
Contract was performed. And conlequentty We ought to receive 
the Money back. 


Secondly—This C ontract was not altered by the Adjuſtment and 

"_ Agreement © to refund to the Inſurers whatever might be re- 

„ covered, in the Proportion ct the Sum inſured to the whole 

« Intercſt.” Put this Salvage mult be eſtimated according to the 

„V. ante, x alu» inſertetl iu the Policy: "Lows and Another verſus Rucker *. 

ah , In that Caſe, the like Propor tion at which the Sugars were eelucd 

r in thc Policy, was paid, as the rice of the damaged Sugars bore 
to ſound Sugars, at the Port of Delivery. 


|. | Thereſore as the Viele is recovered, the Whole of the Value 
| muſt be refunded : For, this is merely the Caſe of a Salvage, 


Mr. Willace contra, for the Defendant, argued that He could 
not be compelled to refund. 


1 : The Money was paid bond fide, and under a full Apprehenſion | 


il | of the Facts: And it did not exceed the Loſs at the Value fixed 
* by the Policy. It was a total Loſs. If the Goods are recovered, 
| they are the Inſurer's; and He may make what He can of 
them. The Recovery "a them may happen at a vaſt Diſtance 
of Time. | 6 
|; | Roccius, Notabiia, page 294 is in Point, “ That it is in the 
Wi” © « lectian of the Inſured.” Otherwiſe, the Inſurer might pro> 
WM r fit : Which He ought not to do. | 


W. Secondly, Upon the Special Agreement—lIt was adjuited, 
| That it any Salvage thould be afterwards recovered, the In- 
« ſured thould refund to the Inſurers whatever he might fo re- 
„ cover, in ſuch Proportion as the Sum inſured bore to the 
4 hole Intereſt.“ 


* And we have paid the Money in that Proportion, into 
Court. 2 
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The Change of Property 4560 not take Place SON: the In- 
Carer and the Inſured. | 


In the Caſe of Fitzgerald verſus Pole, the Inſurer was not 
liable under hat Policy. The being a valued Policy refers only 
to a tctal Loſs: It does not affect the Caſe of an Average-Loſs, 


This is a mere Vagering- Policy: And therefore the Loſs 
having happened, the Whole is to be paid by the Inſurer, 


Mr. Mell/h, in Reply—This is ut a Wagering-Policy. It is 
a valued Policy: And the Loſs is only an Average-Lols. 


As to a kira Time for the Reese is not till after the 
Sher recuperandi is gone. Here, it clearly was not gone. 


As to Roccius, 204—The Inſured has made his Election: For 
He took the Bullion from the Bank. 


As to the Point of it's being a Vagering-Policy— Tis within 
the Words of 19 G. 2. c. 37. Therefore they ought to ſhew 
that They are within the Exception. But it is not within either 
the Words or Meaning of the Exception: The Words of the 
Statute are“ Goods and Merchandizes.” And there never was 


a Wagering-Policy without the Words “ Free of Average,” and 
«© without Benefit of Salvage.” 


The Statute veokibit aſſuring, Intereſt or no Intereſt. But 
here was an Intereſt ; The Bullion was undoubtedly an Intereſt. 
And a real Advantage might accrue to the, Public, by bringing in 
Bullion: Whereas a mere Wager is no Benefit to the Public. 
Therefore the Exception muſt be reſtrained to ſuch Caſes as 


the Public can receive 20 Benefit from, but may rather receive 


a Prejudice. 


Tre CourT agreed that this was a Policy of a feculiar 
Sort; and within the Exception of the Statute of 19 G. 2. 


C. 37. 


It is a mixed Policy; partly, a Wager- Policy; partly, an open 
One: And it is a valued Policy, and fairly ſo, without Fraud or 


Miſrepreſentation. Therefore the Loſs having happened, the 
Inſured is intitled as for a total Los. 


- 1 
The Inſurer agreed to the Value; and is concluded to diſpute 
it. The Inſured has received the Money as for a Total Loſs: 
And there is no want of Conſcience in retaining it. 


PART IV. Vol. IV. „ The 


i 1970 Mich. Term 7 Geo. 3. B. R. 
| — 


1 | . . . 
| „Ante, 1167, The Caſes of * Lewis and Another verſus Rucker, + Hamilton 


1 Ante, 119%, verſus Mendes, and Þ Goſs and Another verſus Withers —were 

e only © that where the Average-Loſs appears * Adjuſtment, 

* the Under-Writer ſhall pay only the rea! Damage.” And 

: the Reaſon is — That the Inſured muſt ſhew the whole Caſe, as 

; it then ſtood. In the preſent Caſe, there was a total Loſs at the 
Time of the Adjuſtment. 


The Adjuſtment in this Caſe makes an End of the Queſtion. 


Here is a ſolemn Abandonment, and a ſolemn of greement * that 

„ the Inſurers ſhall be content with Salvage in ſuch Proportion 

« as the Sum inſured bears to the whole Interell '” There was 

a total Loſs at the Time of the Adjuſtment; (which is the 

| ſame as if the Lamages had been then recovered on an Action.) 

ial Here 1s no Sort of Fraud; nor any Thing that is againſt any 

i; Law: And to refund more than in that Proportion would be e con- 
| trary to the Under-Writer's own Agreement, 


F Therefore the Net Proportion only, in Reſpect of the Plain- 
tiff s Subſcription, after Deduction of Salvage, ought to be re- 
turned to Him: And that is paid into Court. 

Per Cur'. unanimouſly — 


The Poſtea to be delivered to the Defendant. 


N. B. This Sort of Policy was agreed not to be novel in 
Praclice; though New in J/ ſtminjter- Hall ; no ſuch 


having come in Queſtion there. 
N Doe, on the Demiſe of Mary Beyer, verſus Roe. 

. N Ejectment. Upon ſhewing Cavſe againſt a Motion to ſet 
5 aſide a Writ of Poſſeſſion for Irregularity, for that the Leſſor 
7 of the Plaintiff died before the Writ of Poſſeſſion was actually 

ſued out— 
"i | 


0 The Facts were, That the Leſſor of the Flaintiff died on the 
90 0 1ſt of March: After which Event, the Writ of Poſſeſſion was 
Wil! taken out. But it was reed on the laſt . Day of the preceding 
Hilary Term; returnable on the firſt Day of the. following 


0k Eaſter Term. 
61 1 

[MR | Maſter Oꝛrorn certified * that this Proceeding was regular: 
100 And He ſaid, that it would have been ſo in any other Caſe, as 
„ 

1 well 
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well as in an Ejectment; by Reaſon of the Writ's Relation to it's 
Teſte. 
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Tur CouRT were clear, © that the Proceeding was regu- 
£ lar.” And they thought the Circumſtances of this Caſe did not 
1 intitle the Defendant to any extraordinary Favour. This is an 
1 Ejectment brought by John Doe: and the Defendant does not 

7 ſhew that John Doe, the Plaintiff in this Action, is dead. How- 
ever, The egal Relation to the Day of the Teſte is proper to be 


ſupported, in Maintenance of a Writ of Poſſeſſion on a Judg- 
ment in Ejeftment. 


* . N 5 
N 
* 1 3 1 , 


The Rule was diſcharged with Coſts. 


Farmer verſus Sir Robert Darling, Monday 24th 
| | Nov. 1766. 
N Thurſday laſt, Sir Fletcher Norton, on Behalf of the De- 
fendant, moved for a New Trial, and to ſet aſide the Ver- 
diet. which had been given for the Plaintiff in an Action for a 
1 malicious Proſecution, with 250 J. Damages, at the Middleſex 
1 Sittings at NV Prius before Lord Mansfield, on the 1 5th Inſtant, 


His Objections were—1ſt. That the Damages were exceſſive : 
2dly. That the Verdict was againſt Evidence, 


He had a— 


Rule to ſhew Cauſe. 


Lord MANSFIELD now reported the Evidence— 
It was an Action for a malicious Proſecution of the Plaintiff, by 
two Indictments for Nuſances; One, by a Drain; the Other, by 
his Poulterer's Yard ; both of them near the Proſecutor's Houſe : 


Upon which Indictments the then Defendant and now Plaintiff 
had been acquitted. 


it appeared, upon the Report, “that there was Malice im- 
« plied:” And it appeared, that the Plaintiff had actually and 
bond fide paid 140. in defending Himſelf againſt the two 
Indictments. = | 


His Lokpsn1y ſaid, He told the Jury, that the Foundation of 
this Action was MAL1CE ; which muſt be either expreſs, or im- 
plied : And He acquainted them, that They were not obliged to 
give All the 140/. expended; or, They might (on the other 
Hand) give more, if they ſhould ſee it proper to do ſo. =o 

aid, 
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ſaid, He left it to the Jury, to conſider of the implied Malice, 
from the groundleſſneſs of the Proſecution. | 


n 


' 
| 
| 
| 
| 


Sir Fletcher Norton, Mr. Morton and Mr. Recorder Eyre now 
| argued on Behalf of the Defendant, for a New Trial. 


| They faid, there was another Requiſite to the Maintenance of 
this Sort of Action, BEsIDEs Malice: It was alſs neceſſary to 
prove © That the Indictment was cauſeleſs and without any Foun- 
« dation.” Both theſe are eſſential, and neceſſary to be proved. 
As in a Writ of Conſpiracy, Fal/ty is neceſſary to be charged; 
So, in this Caſe, Malice Alox is not ſufficient : It mult alſo be 
a Proſecution without any Foundation. Theſe are two indepen- 
dent Eſſentials to the Maintenance of this Action: There mult 
be both Malice and FALsITY, | 


We admit there was ſome Evidence of Malice: But it- was 
proved, by ſufficient Evidence, fo be a Nusance. Therefore 
there was a frobable Cauſe for the Indictments: And if there was, 
then the Proſecutor is not liable to this Action for a malicious 
Proſecution ; whatever Motive might induce the Proſecutor to 
indict the Perſon guilty of the Offence. It would be of dange- 
rous Conſequence, to make a Proſecutor liable to this Action, 
where there is a probable Cauſe for indicting an Offender. 


Secondly—The Damages are exceſſive, And the Court may 
, grant a new Trial in Matters of Tort. 


The Bill of 140 J. was greatly over-charged in many Articles. 
It ought to have been proved to have been properly paid, as well 
as bond fide. But this Bill is not ſo. For ſome Articles in oy 
there were no Vouchers; and ſome of them are too general; 

(for Inſtance,) “ Sundry Expences, fourteen Guineas. 


The Counſel for the Defendant alledged, that ſeventeen Wit- 
neſſes proved“ that the Nuſance exited -” One of whom was 
the Foreman of the Grand Jury. And they alſo alledged, that 
it was fully proved, “ that Sir Robert Darling did think, and had 
& god Reaſon to think, that it was a 9 


Beſides, Farmer Himſelf was the Occaſion of! its running to ſo 

| | great Expence: For, the Indictments were found at Hicks's 

| Hall; and He removed them hither, by Certiorari. It was He 
alto that moved for a Vie: To which Sir Rebert D. contented, 

| | when He needed not to have done ſo. The Defendant in the 

Proſecution could not ſuffer any more Damages than the Money 


> TR | | Gut © 


— 
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out of Pocket, There could be no Injury but to his Property : 
There was None, to his Fame. He could be intitled to no 
Compenſation for any Thing e//e but pecuniary Damage: And 
the Jury could take nothing further into their Conſideration, 
as the Meaſure of the Damages they were to give. 1 Sa E. 13. 
Savil verſus Roberts. | 


Mr. Stowe and Mr. Wallace contra, for the Plaintiff, denied 
the Damages to be exceſſive at all; much leſs againſt a Man of 
great Fortune: Which a Sheriff of London, they ſaid, muſt be 
ſuppoſed to be, at leaſt as far as 15000/; for otherwiſe, He 
might have been excuſed from ſerving the Office by ſwearing 
Himſelf off. This Proſecution of the Indictments was at the 
Peril of the Defendant's Trade : Which would have been de- 
ſtroyed, if the Proſecution had ſucceeded, 7 
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Upon the 200le Evidence, We proved, and the Jury belicved, 
that the Indictments were groundleſe, as weil as malicious. 


mY 


In ſuch an Action as this 1s, the Court can not meaſure the 
Damages by any certain Rule: They have none to go by. The 
Articles in the Bill of Coſts were all of them neceſſary Expences 
to the Plaintiff, in Order to defend Himſelf againſt theſe In- 
dictments; and were ready to have been proved, if objected to 
at the Trial: And the Whole was proved to have been bord fide 

aid. And He had Reaſon to remove them from a Court where 
the Proſecutor would have been upon the Bench. 


.- « 


The Diſtreſs and Vexation, and all the Inconveniences the 
Plaintiff was put to, may fairly be taken into the Conſideration 
of his Damages, as well as the pecuniary Expences. 


Lord MANSFIELD— 


Fd 


= This Action is for a malicious Proſecution, without a probab!+ 
"2, Cauſe. 


I can not ſay that the Jury have done wrong here, in finding 
that the Indictments were preferred without probable Cauſe. 


This Drain was an ancient Drain. The Fault aroſe above and 
below Farmer's Part of it. His Brick-Drain was cleaned, and 
clear. The Gift of the Indictment was „that He did not lower I 
* his Drain,” He had no Need to do it. | * 


The Verdict was not, in my Opinion, againſt Evidence. 
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The next Proſecution was for the Feeding the Fowls. And 
I can not ſay that the Jury had no Reaſon to find this likewiſe 
to be an Indictment without probable Cauſe. 


Every Stench is not a Nuſance: Nor is every noiſom Trade a 
Nuſance, in every Place; though Many of them are Nuſances 


by Reaſon of their Loca/zty. This was an ancient Trade, long 


carried on in this Place; long before Sir Robert Darling came 
there. He comes and builds a Houſe near it, in a Place that 
was formerly a Poultry-Yard. No-Body before complained of 
it, or preſented it. So that the Concluſion does not follow, 
* that it was a Nvy/ance. And the Jury had a View. There- 
fore I can not ſay, that the Fury had no Reaſon to take the 
Proſecution to be groundiels. 


As to the Exceſſiveneſs of the Damages—lIt does not appear 
by the Verdict, how far the Jury gave it upon the Bill; and 
how far, upon the whole Circumſtances of the Caſe taken 
together. 


The End and Tendency of theſe two Indictments was to drive 
this Plaintiff from his Buſineſs of a Poulterer, after having long 
carried it on. This was ſworn to have been the Proſecutor's 
View in preferring them. And they might affect the Man's 
Crellit. 


There are many Circumſtances which make it reaſonable, not 
to indulge the preſent Defendant in ſending it to a New Litiga- 
tion, only to abate the Quantum of the Damages, when he has 
been ſo much in the Wrong. 


Therefore He was againſt granting a New Trial. 


The THREE Other JuDGEs entirely agreed with his 
Lordſhip in both Points; and expreſſed their Sentiments at 
large, to the ſame Effect. They likewiſe agreed with Sir Fletcher 
Norton, as to the Grounds of this Sort of Action; vis. © That 
« Malice, (either expreſs or implied,) and the Wart of probable 


* See 6 Mod. Cauſe muſt both concur ®, But they were clearly of Opinion, 


25; and 73, 
accord. 


that it appeared upon the whole State of the Evidence, that in 

this Caſe they did Both concur. Therefore They thought the 

Rule ought to be diſcharged ; Both Objections being ſuthciently 

anſwered. | k 
Per Cur', unanimoufly— 


RuLE DISCHARGED. 


| Wilſon, 
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Wilſon, Widow, verſus Sir Thomas Sewell, Knt. 
Maſter of the Rolls. 


HIS was a Queſtion concerning the Validity of two 
Leaſes made by Sir Thomas Clarke, late Maſter of the 
Rolls; One, in 1755 ; the Other, in 1762. 


It had been long and often litigated ; and in different 
Shapes. | 


It firſt came before the Court upon a Special Verdict, in an 
Fje&tment brought by Jo Die, on the Demiſe of Sir Thomas 
Seroell, againſt Edmund Wilſon Eſq. and was argued by Mr. 
Aſhurſt for the Plaintiff, and by Mr. Dunning for the Defendant, 
on Friday 15th November 1565; after which, it ſtood for further 
Argument. And on Thurſday 23d January 1766, Lord Mans- 
FIELD mentioned, that it might perhaps be defirable to the 
Parties, to have it judicially determined, Mich of the two 
« Leaſes (viz. of 1755, or of 1762,) was the ſubſiſting Leaſe :” 
Which Queſtion, as the Matter then ſt6od, might happen not to 
be determined. He propoſed, therefore, to have that Queſtion 
brought before the Court, at the fame Time with the other, by 
a fictitious Iſſue. Which Sir Fletcher Norton, on behalf of Sir 
Thomas Sewell, and Mr. Dunnins on Behalf of the Defendant 
Il iſſon, then agreed to. | 


Afterwards, on Thur/day 6tlx February 1766, on Lord Mans- 


FIELD'S inquiring “ what was become of this Caſe,” Sir Fletcher 


Norton anſwered, „that the Iſſue was before Counſel.” He ad- 


ded, that He believed they ſhould drop the Verdict, and proceed 
upon the Iſſue. Lord MansFIELD replied, that he thought 


they were ri ght. 


Accordingly, a feigned Iſſue was ſettled and a Special Verdict 


found upon it. 


It muſt be noted, that in this new Method of Proceeding, 
the Names of the Plaintiff and of the Defendant were reverſed. 
Sir Thomas Sewwe!l was the Leſſor of the Plaintiff, upon the for- 
mer Proceeding ; and Milſon, the Defendant : But now, Wilſon's 
Widow was made Plaintiff; and Sir Thomas Sewell, Defendant. ' 


The feigned Iſſue was upon a ſuppoſed Wager concerning 
theſe two Leaſes. The Declaration contained two Counts: 
And Iſſue was joined on cach. In the former, Mary Wiffon is 


2 ledge 


* 
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alledged to have affirmed “ that the Leaſe of 1755 was a good 
valid and ſubſiſting Leaſe for the then Reſidue of the Term: 
Which Sir Thomas Sewell denied. In the latter, ſhe is alledged 
to have affirmed the like concerning the Leaſe of 1762: 
Which Sir Thomas alſo denied. So that Iſſue was joined on 
both Counts. 


The Special Verdict finds, as follows. Firſt, It finds the Act 
of Parliament made on the 25th of 4pr!/ Anno 12 Car. Regis adi. 
No. 49. An Act impowering the Maſter of the Rolls for the 
* Time being to make Leaſes for Years, in Order to new- build 
* the old Houſes belonging to the Rolls.“ Which Act, after re- 
Citing “ that the Manſion-Houſe Ground and Tenements with 
the Appurtenances belonging to the Maſter of the Rolls as 
Maſter of the Rolls are much out of Repair, and not capable 


cc 
«cc 


cc 


were not enabled to grant ſuch Leaſcs and for ſuch Terms as 
might cncourage Tenants to build and to repair,” does there- 
fore enact “ that the Maſter of the Rolls for the Time being, 
and his Succeſſors Matters of the Rolls, ſhall have good Right 
„ full Power and lawful Authority, during the Time he or 
* they ſhall continue Maſter of the Rolls, by Writing indented 
* under Hand and Scal, to grant and make Leaſes for one and 
*« forty Years or for any leſſer Term, to commence from the 
„ Making of any ſuch Loa, of all and fingular the Premiſſes 
* or any Part thereof, (the Chappel of the Rolls, with a con- 


cc 


„ venient Manſion-Houſe Court-Yard Garden Stable Coach 


„ Touſe and other Out-Houſes and Buildings fit for the Uſe 
*« and Habitation of the Matter of the Rolls, only excepted :) 
* Which i cafe and Leaſes ſo to be made ſhall be good and effec- 
* tual in Law to all Intents and Purpoſes, as if ſuch Maſter of 
* the Rolls for the Time being as ſhall ſo make the ſame had 
* been ſeiſed of the Premiſſes of a good Eſtate in Fee-Simple. 
„% Provided that in Leaſes where Proviſion is made for new 
„ Building of Houſes or Tencments, the yearly Rent of 
«« twenty Shillings at the leaſt ſhall be reſerved upon every 
« Leaſe of ſuch a Quantity of the ſaid Premiſſes as ſhall be ſet 
* out and aſſigned by the Maſter of the Rolls for the Time be- 
ing ſor any one Houſe or Tenement to be built upon; and 
« that in Leales where there is no Proviſion for new Building, 
« the like uſual Rent that hath been paid or reſerved for the 
«« greater Part of ſeven Years now laſt paſt, or more, ſhall be 
« yearly reſerved. PRoOviIDED allo that the Maſter of the Rolls 
«« for the Time being, or any ſucceeding Maſter of the Rolls, 
after the Premiſſes have been once letten according to the 
„% Power given as aforeſaid, ſhall uo? grant or make any NEW or 
« CONCURRENT Leaſe, until within even Years of the Expira- 
„ {jon of the Leaſe then in being; nor for any leſſer Rent than 


1 „ Was 


of Improvement in Regard the former Maſters of the Rolls 
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was reſerved upon the former Leaſe; nor for any longer Term 
than for the Term of one and twenty Years from the making of 
« ſuch Leaſe. — 


Then the Verdict finds the Grant of the Office to Mr. Ferney, 
dated gth Odober 12 C. 2. And that the ſaid J Verney, 
ſo being Maſter of the Rolls, in Purſuance of the Power and 
Authority given him by the ſaid Ac of Parliament, afterwards 
and before the making of the Leaſe in the firſt Count mentioned, 
to wit, on 18th March 1740, did make a Leaſe to Mr. Robert 
Harley and Mr. Charles Frewen, (the Tenor of which Leaſe they 
find,) of a Part of the | remifſes (Serjeant S#:nner's Houſe,) for 
21 Years from the Making; at the yearly Rent of three Pounds. 
And the Jury find theſe to be the ſame Premiſſes as are ſpecified 
in the Declaration. 


The Verdict then finds the Death of Mr. Verney, on 10th 


Auguſt 1741; and the Grant to * Sir Thomas Clarke, dated 29th * N. B. $i 


May 27 G. 2. 


T. C. was not 
the immediate 


Succeſſor to Mr. Verney. For, Mr. Juſtice William Forteſcue, third Judge of C. B. ſucceded Him, in 


Michaelmas Term 1741. He died on 16th December 1749; and was ſucceeded by Sir John Strange. Sir i 


John Strange died on 48th May 1754: And Mr. Clarke kiſſed Hands and was knighted 
1754: | 


It then finds, that Sir Thomas Clarke, ſo being Maſter of the 
Rolls, in Purſuance of the Power and Authority given Him by 
the ſaid Act of Parliament, did on gth June 1755 make a Leaſe 
to Mr. Charles Deaves and Mr. John Harriſon, (the Tenor of 
which is found,) of the fame Premiſſes (then in the Occupation 
of Sir Samuel Prime,) for 21 Years from the Making; at the 
yearly Rent of three Pounds. This Leaſe not only recites the 
Act of Parliament, (which was alſo recited in Mr. Verney's 
Leaſe,) but it alſo recites Mr. Verney's Leaſe to Harley and 
Frewen, and “ that more than fourteen Years of it are already 
«« elapſed; ſo that the ſaid Leaſe is at this Time within leſs than 
«« ſeven Years of expiring.” And the Jurors find this Leaſe of 
gth June 1755 to be the fame Leaſe, and comprizing the 


on 18th May 


ſame Premiſſes, as are mentioned in the %% Count of the 


Declaration. - 7 

They find that 7% Harriſon died, after the Execution of the 
ſaid Indenture of gth June 1755, and before the Execution of 
the Indenture of Leaſe next after mentioned; to wit, on iſt Sep- 
tember 1755; and Charles Deaves ſurvived Him. 


They further find, that the ſaid Sir Thomas Clarke, ſo being 
Maſter of the Rolls, did afterwards, to wit, on 5th January 


1762, make a certain thay Indenture, purporting to be a Leale 
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between Him the faid Sir Thomas Clarke and Samuel Seddon and 
the ſaid Charles Deaves, (which they alſo find the Tenor of,) 


demiſing the ſame remiſſes to them for 


LE) 


21 Years from the Ma- 
| king; at the yearly Rent of three Pounds. 
| (as well as the former, of gth June 1755,) recites the Act of 
| Parliament, and Mr. Verney's Leaſe to Harley and Freuen; and 
« that more than fourteen Years of it are already elapſed ; ſo that 

«* the ſaid Leaſe is at this Time within leſs than ſeven Years of 
„ expiring.” And they find, that this Indenture of 5th anuary 
1762, is the feme Indenture as is mentioned in the % Count of 

the Declaration; and the Premiſles comprized in it, and in the 

Leaſe dated 18th March 1740, and in the Leaſe of gth 

1755, are one and the {ame Premiſſes. 

don and Deaves did, at the Time of the Execution of the ſaid 
Indenture of Leate dated 5th January 1762, execute a Counters 

A part of it to Sir Thomas Clarke, 


This Leaſe likewiſe 


85 They find, that Mr. Deaves, the then ſurviving Leſſee in the 
Lcaſe of th Tune 1755, afterwards did make an Indenture of 
Surrender between Him and the ſaid Thomas Clarke 5 Which In- 

* denture, under Deaxes's Seal, and duly executed by Him, Was 
produced i in Evidence, and is found in Ve Yerba. 
4th January 1762. This Surrender includes many other Rolls- 
Leaſes beſides the Subject of the preſent 
Cites “ that they were made to Deaves and Harriſon, in Truſt 

for Sir TBH, Clarke his Executors and Adminiſtrators; and 

«© that Harriſon was dead, whereby 


acttion : And it re- 


the Eſtate and Intereſt be- 


© came veſteÞ in Decves in Trult as aforeſaid; and that Sir 


9 


* 


cc 


Thomas Clarke was deſirous that they ſhould be ſurrendered to 
Him, the better to enable IIim to grant new Leaſes thereof.“ 


And they find that Sir 7 homas Clarke accept: of this Surrender, 
And they find, that the ſaid Indenture of Leaſe dated gth June 


1755, of the Premiſſes, to the faid Deaves and Harriſon, is One of 


the Indentures of Leate mentioned in the ſaid Surrender, and 
thereby ſurrendered by ſaid Deaves to Sir Thomas Clarke, But they 
find, that the ſaid Indenture of Surrender, though bearing Date and 
purporting to be made the fourth Day of Tanugry 17 2, was NOT 


u/on the fifth Day of une 1,64. 


IN FACT EXECUTED wunti aud 


They find, that Sir Thomas Clarke died on 14th November 
1764; and the King granted the Office to Sir Thomas Sewell, 


Rc ils. 


\ 


by his Letters Patent under the Great Seal, bearing Date the 4th 
ot December in the fifth Year of his Reign. And they find the 
Premiſſes to be Fart of the Eſtate belonging to the Office of 
Mailer of the Rolls, and mentioned in the Act as belonging to 

the Mailer of the Rolls tor the Time being, as Maſter of che 


Lut 


Tune 


And they find that Scd- 


It is dated 


6 
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But whether Fc. If it ſhall ſeem to the Court, that the Leaſe 
mentioned in the i Count was a good valid and ſubſiſting 
Leaſe for the then Reſidue of the Term, then they find fo, and 
aſſeſs the Flaintift's Damages at 101. and Coſts, 40 . And 
they find the like, as to the Leaſe mentioned in the ſecond Count. 
But if it ſhall appear to the Court, that the Leaſe mentioned in ' 
the firſt Count was not a good valid and ſubliſting Leaſe &c, - 
then they find © that it was nt, as the ſaid Sir Thomas hath 


above in pleading alledged. And the like, upon the ſecond 
Count. | 


The very ſhort State of the Caſe is no more than this—Mr. 
Verney made a Leaſe for 21 Years from 18th March 1740: 
Which would conſequently expire on 18th March 1761. Sir 
Themas Clarke made a Leaſe of the ſame Premiſſes, on gth June 
1755, for 21 Years, in Truſt for Himſelf: And on 5th January 
2 1762, he made another Leaſe of the ſame Premiſſes for 21 Vears, 8 
725 in Truſt for Himſelf. On 5th June 1764, there was an actual 
1 Surrender, duly executed and accepted, of the Leaſe of 1755. 
Sir Thomas Clarke died. Sir Thomas Sewell, now Maſter of the 
+, Rolls, diſputes the Validity of either of theſe two Leaſes, of 
X,7 17:5, or 1762. All this Matter appeared at full Length, upon 
9 a Special Verdict. a 
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The Queſtions were Three 


5 rſt. Whether the Leaſe being made in Truſt for Himſelf, was 
Dove. not a Fraud upon the Truſt ; and therefore void. 


| 2dly. Whether the Leaſe of 1762 was not void, becauſe there 
were more than ſeven Years to run, of the Leaſe of 1755. 
2 zdly. If the Leaſe of 1762 was void, whether the Leaſe of 


1 1755 was not abſolutely gone; either by the zmphed Surrender in 
+ 1762, or the expreſs Surrender.in 1764. 


On Friday a2 iſt November 1766, Sir Fletcher Norton argued for 
"8 Sir Thomas Sewell; . and his Argument proceeded on the Tueſday 
3 following: Mr. Morton argued for the Nominal Plaintiff; (for, 
in reality, the Diſpute lay between the Repreſentatives of Sir ; 
Thomas Clarke, and the preſent Maſter, Sir Thomas Sewell.) | 


And on this latter Day, THE CouRT delivered their Opinions 
ſeriatim. 


5 As to the firſt Point They held, that its being im Truſt for 
i Himſelf was no Objection, It makes no Difference, with Regard 
5 N 2 to 


25 
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to the Succeſſor: He will receive the accuſtomed Rent; and if 
if the Leaſe is in all other Reſpects regular, it ſignifies Nothing to 
if | the Succeſſor, whether One Perſon or Another gets the beneficial 
if Profit upon it. | | 


7 


As to the ſecond Point, (which turned upon the Conſtruction 
l of the Act of Parliament of 12 C 2.)—They All held that the 
Leaſe of 1762 was a good valid and /ub/iſting Leaſe. They 
thought that the Words New” and © concurrent,” which are 
uſed in the Act of Parliament, meant the fame Thing: (Except 
| Mr. Juſtice Hewitt, who did not deliver any Opinion on this 
| Queſtion.) They did not think it neceſlary that the former 
4 Leaſe mult be run cut within ſeven Years of its Expiration by 
Effluxion of Time, (which was the Doctrine that Sir Fletcher Nor- 
ton would have advanced;) but that a former Leaſe might be 
ſurrendered at any Time, and that a Surrender was as much with- 
in the given Power, and within the Intention of the Legiſlature, 
as Effluxion of Time; and that they meant no more than to give 
every Maſter of the Rolls for the future, a Protection from beit 
incumbered for a longer Time than 21 Years, by the Lats 
Predeceſlors. They thought, conſequently, that this Leaſe of 
1702 did not break in upon the Power; as it does not charge 
the Reverſion longer than 21 Years in the Whole. And it was 
obſerved by Lord Mansfield and by Mr. Juſtice Hewitt, that as 
this Eſtate was in Hzu/es, it might happen to be very inconves 
nient, if the Tenants might not ſurrender their Leaſes within 
leſs than the laſt ſeven Years of their Terms, in oxder to rebuild 
=. their Houſes, in Caſes where it might be neceſſary. And it ſeemed 
to be their Opinion, that the Maſter of the Rolls might take Sur- 
renders and make Re-Grants, Yozzes quotes : And that his having 
cxccuted the Power once, did not prevent him from repeating it. 


As to the third Point—They held the Acceptance of the 


v. Co. Lit. Leaſe in 1,62 to be an * implied Surrender of the Old Leaſe 


| 133 Hutton 
is 104, Wett v. IN 1755. 
if Maydewell. 


| | But they ſeemed to agree, that if the Leaſe of 1762 had not 
_ been a good Leaſe, then the Acceptance of it would xo? have 
implied a Surrender of the former One of 1755. For, it was not 
reaſonable in itſelf, nor could it be the Intent of the Parties, 
/ _ that an Acceptance of a bad Leaſe ſhould be an implied Surren- 

| der of a good One. This is not only agrecable to Principles and 
Common Senſe, but has been determined: It was fo reſolved in the 

Caſe of Lloyde and Gregory; (which is beſt reported in Sir l- 

3 ue liam Jones 405. 406.) + If a Surrender is intended for a parti- 
the End of cular Purpoſe; and that Purpoſe, the only Motive of it, fails; 


Watt v. the. Surrender ought to fail too. 
Maydewell, 
w Hutt, 105, 


I pon 
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Upon the Whole 
Tur CouRT concurred in giving 
Jup6MENT for the Plaintiff, upon 


the Iſſue on the Validity of the Leaſe of 1762 3 ; and for the He- 
{endant, upon the Iſſue on the Validity of the Leaſe of 1755. 


25 ä 
. 
94 £D 


Lake, Efq. Sheriff of Hertfordſhire, ver/us Turner and 
Harley, Eſqrs. (Roll 498.) 


HIS was an Action of Debt for 4041. 75. 6d. upon the 
. „ Statute of 2) Eig. c. 4. © to prevent Extortion in Caſes 
« of Execution,“ brought by the Plaintiff, as Sheriff of Hert- 
ford, againit the Defendants; Cheriffs of London, for his Poun- 
dage upon a Te/tatum Capias ad ſatisfactendum proſecuted by them 
out of the Court of Exchequer, againſt one George Gibbs, for a Debt 
of 184731. 25. at their Suit, as the. King's s Debtors; upon which 
Writ, the Plaintift had arreſted the ſaid George Gibbs : Whereby 
he became intitled to demand and have of the Defendants the 
aforeſaid Sum of 4641. 75. Hd. that is to ſay, twelve Pence for 
ery twenty Shillings of 1001. Parcel of the ſaid Debt and 
Ban SE! Six-pence for every twenty Shillings of the Re- 
ſidue of it. 


4 The Defendants in their Plea ſet forth a Proſecution by the 
"3 Attorney General on Behalf of his Majeſty, in the Court of Ex- 
"8 chequer againſt Charles Gibbs, for Cuſtomhouſe Forfeitures and 
Penalties: whereupon Exchequer-Proceſs iſſued againſt the ſaid _ a 5 
Charles Gibbs, directed to them; by Virtue of which Proceſs 
they arreſted Him, and took Bail for his Appearance. That e 
George Gibbs was his Surety upon this Occaſion, and executed a 
Bail-Bond to them uin the Sum of 18473 J. 25s. conditioned for 
Charies Gibbs's Appearance at the Return of the Writ. That 
Charles did not appear. Whereupon they put the Bail-Bond in 
Suit in the Exchequer, and recovered againſt Carles the ſaid 
19473/. 25. Debt and 56s. 8 4. Damages: And upon this 
Judgment they proſecuted the ſaid Teftatum Copias ad ſatisfacien- 
dum again!t the ſaid George. And they aver“ that the aforeſaid 
oh Judgment againſt the ſaid George Gibbs was had and obtained, . 
« and the ſaid Writ of Capias ad [atisfac; endum was proſecuted by 
them, at the Iiſtance and on the Behalf and Account and for - a 
, © the Benefit of his laid MAjrs rr, and af bis ſaid MAI REST VIS 


« Cofts and Charges: Whefeof the ſaid Bibye Lake, (the Plain- 
PART IV. Vor. IV; 2 tiff, 


cc 


Aa 


1982 


Mich. Term 7 Geo. 3. B. R. 


13. 


tif, at the Time of the Delivery of the ſaid Writ to Him to be 
<xccuted, had Notice. 


To this Plea the Plaintiff demurred: And the Defendants 
joined in Demurrer. 

Mr. Afiurſt, on Behalf of the Plaintiff, argued that this was 
a bad Plea, 


Nothing appears to vary this Cafe from the general Rule. 
1ſt. This is 2 Truft for the Crown 


” 2dly. This Court will zct 7ake Notice of a Truſt. 

Firſt—The Act of 23 H. 6. c. 10. F$ 1. does not make the 
Sheriff liable to an Action. 2 Sawnd. 59. Poſterne verſus Hanſon 
aud Hooker, Vic. Midd. 2 Mod. 177. Ellis verſus V. arborough. 
1 Med. 239. Page verſus Tulſe, The not bringing in the Body 
at the Return of the Writ, is not actionable: It is an ' Offence 
againſt the Court only, and amerceable by them. The Sheriff is 


157 therefore conſidered as a Ty ruſtee tor the Party; nor, in this 


Caſe, for the Crown. There is no Difference between the Cale 
of the Crown, and the Caſe of the Subject. 


This was ſo before 4 Aun. c. 16. (which made Bail-Bonds 
aſſignable.) That Act makes no Alteration: It does not oblige. 


the. Plaintiff to take an Aſſignment of the Bail-Bond. His 
Remedy {MT is, by moving for Iſlues. The Bail- Bond belongs 
to the Sheriff: He takes it for his own Indemnity. 
Secondly—This Court can not tate Notice of a Truſt. And 
hcre, the Crown's intereſt does not at all N to the Court. 


Mr. Wallace contra, for the 8 its. 


The Act of Parliament upon which this Action is founded, is 
29 Elis. c. 4. But the Cron is not within it. No icmand 
has ever been made upon the Crown, on that Act, 


The 855 of 3 c. 15. gives Fees to Sheriffs, on Levies 
Sen. But 1888 je muſt firſt be accounted for, in the Ex- 


chequer. I he Crown therefore is not within the AR. 


The Queſtion here is, Whether this be the Suit of the 
% Crown, or the Suit of a private Perſon.” 


Now 
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Now, it is, in Subſtance, the Suit of the Crown: And it is 
averred to be ſo. 


The Plaintiff has his Election, either to accept of the Bail, or 
to proceed againit the Sheritt by Amercement. 12 Mod. 447. 
Pickermg's Caſo. 1 Seth. 99. pl. 6. 101. 3. Etherict verſus Coto- 
fer. 2 Salk. 608. Rex verſus Daus. Raymond moved that fur- 
ther Amercement might be ſtayed; and that the Preſecutor 
might accept of the Bail- Bond. And the Court held that They 
could not oblige the Plaintiff to accept the Bail-Bond. But here 
the Crown has elected to proceed againſt the Bail. 


The Act of 4 Ann. c. 16. does not extend to the King; nor 
does 23 H. 6. c. 10. This is a Truſt under 23 H. 6. c. 10. 
And this is averred to be a Suit and Proceeding for the Benefit 
and on Account of the Crown : And * that "the Plaintiff had 
« Notice of this,” is agreed by the Plea and Demurrer. 


Therefore the Peſendants ought not to be ſubject to this 
Payment. 


Mr. Afpurſt, in Reply—Acknowledged that the Crown was 
not named in the Act; and therefore not bound by it. But it 
would be a hard Caie, he ſaid, upon the Sheriff, if he was to 
loſe his Poundage. And this is fo far from having been thought 
reaſonable, that the Act of 2G. .1 c. 6. 3. gives the Sheriff 
ſarger Poundage in the Cafe of the Crown, tnan in the Caſe of 
Al Subject. 


As to any Admiſſion made by our Demurring, the Anſwer is, 


that Nothing is admitted by a Demurrer, but what is well 
pleaded. And We demur, becauſe We fay That the Facts 

© pleaded do not warrant the Inference:“ We ſay the Sheriff 
was not a Truſtee for the Crown. 


As to the Caſe of [tberick verſus Cowper in 1 Salk. 99.—lt 
does not impeach my Poctrine; neither does Daws's Caſe in 
2 Salh, (o8. (which rather makes for me.) 


As Mis Crown has not interfered, the Sheriff of Hertfo; ſhire 
ughit not to be deprived of his Fees. 


The Plaintiff's having had Notice that the Crown was con- 


* cerned in Intereſt,” is not a Matter that We could have taken 
Hive upon, ; ; 
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Tur CouRT agreed, that if the Crown be not named 


in an Act of Parliament, it is not bound by it. But, they 


were unanimous, That this could of, in any Light, be con- 


ſidered as the Suit cf the Crown. The Bail-Bond was taken in 


the Name of the Sheriffs: And it was their own Security. It 
was incumbent upon them to take good Security, 


The Statute of 33 H. 8. c. 39. § 4. requires all Suits for the 
Recovery of any of the King's Debts, to be brought“ in the 
Name of the King, only: * Whereas this is brought in the 


Name of the Sheriffs. 


Per Cur'. unanimouſly— 


* 


Judgment for the Plaintiff. 


Rex wer/ws Inhabita ants of Llandverras. 


- 


Sce this Caſe at large, in the Quarto-Edition of my SET TLE= 
MENT-CASES. N. 184. p. 571. 


Sadler verſus Evans: Or Lady * indior's Calc, 


Motion having been made, on Behalf of the Plaintiff to 
ſet aſide a Non. Suit 


On the laſt Pay of Eaſter Term laſt (1765, ) Mr Juſtice Alton 


f reported from Mr. Paron Perrot who tried the Cauſe, That this 


was an Action for Money had, and received to the Pluintiff's 

Uſe; and that the Countel for the Plaintiff, who opened the 
Cauſe ai the Trial, ſtated the Action to be brought with [nten- 
tion to try the RiguT of Lady We to a Quit-Rent of One 
Shilling, and to another Sum of Six- pence for Miſes. They 
ſtated, that the Deſendant was her Receiver ; and demanded them 
of the Plaintiff, as fuch, That the Plaintiff paid the 1s, 6d. to 
the Deſchdant; and tock a Keceipt for them, by which, the 
Deteniant acknowledged to have received them for the Uſe N 
Lady Windſor. That, in Fact, theſe Sums were not due to 
Lady Mindſor; and that they were therefore received without 
any good Conſideration ; and conſequently, that 74:5 ion well 


lay againſt the Detendant into whoſe IIands they were paid. 
2 | And 
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And they were prepared with, and would have called Evidence 
to the RIGHT. | 


But the Judge (Mr. Baron Perret) was of Opinion, that 
under theſe Circumſtances, the Acton did not lie againſt the De- 
fendant. That Nothing could be more abſurd than to make the 
Collector or Receiver of another Perſon liable to an Action for 
eeevery Payment that was valuntarily made to Him; and to leave 
2 Him to be defended, or deſerted, by his Principal, as ſuch Prin— 

5 cipal ſhould think fit. That it was (in his Opinion) yet (til! 

more abſurd, as He did not fee how a Verdi& given in this 
2 Cauſe could ever be received in Evidence for or againſt the Right 
= which might in a future Cauſe come to be tried. That if this 

; Action lay in ſuch a Cale as this, it would lie againſt every At- 
torney who by his Client's Direction ſhould demand and receive 
Money as due to his Client, which the ſuppoſed Debtor might 
voluntarily pay, and afterwards think fit to diſpute. He thought 
that if the One Shilling and Sixpence had been paid over to Lady 
Windjor, the Plaintiff might eaſily prove it: And if it was not 
paid over, yet the Payment to her Receiver was Payment to Her; 


Z And therefore the Action ought to have been brought againſt 
= Her. 


He therefore ordered the Plaintiff to be called ; remembering 
the Caſe* of Mr. Kynaſton's Collector; againſt Whom the like » The Name 
Action was brought, to recover back a Cuſtomary Payment for of this Caie 
Tythes; and the Plaintiff was non-ſuited by Lord Chief Juſtice 34 gp cs 
Lee, upon this Principle (as the Baron underſtood) © That the or Yewd, in 
Right to an Inheritance ſhould not be tried in an Action for 2 
„Money had and received, brought againſt the Receiver or Col- In 
« lector,” For, whether the Money had or nad not been paid 
over to his Principal, that could not be the Ground of Lord 
Chief Juſtice Lee's Opinion; (as Mr. Baron Perrott thought) 
being a Matter merely in the Knowledge of the Principal and 
Receiver: And to make the Action maintainable or not, juſt as 
that Fact ſhould appear on the Trial, would make this kind 
of Action a Trap for the Plaintiff. 
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The Baron acknowledged that Ie was the fole Occaſion of the 
Nonſuit; and that it was againſt the Opinion of the Plaintiff's 
Counſel: And therefore he very candidly declared his With, 
that if He was wrong in his Opinion, the Non-ſuit might be {er 
aſide. | 


It was objected, on Bchalf of the Defendant, „that a Not- 
*« ſuit could nõt be ſet aſide.” 5 
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Lord MANSFIELD mentioned two Caſes to ſhew *© that a 
* Non-ſuit may be ſet aſide by the Court; wiz. Temple 


v. Lucas verſus Melde, M. 2. G. 1*. and Bagſhaw verſus Wynn, 
Art Scacc. Tr. 13 G. 2. 1739. He had no Apprehenſion, 
ee He ſaid, that a Non-ſuit might not be ſet aſide, upon 
the firit Mo- proper and ſufficient Grounds, properly ſupported. And 


tion, iu Þ, 1 


8 they muſt be very ſtrong on that would alter his Opi- 


nion about it. 


Mr. Serjeant Narec, of Counſel for the Defendant, thereupon 
+ Kg B. The cited fone Caſes to ſhew that it could xoT. 1 Barnes, + Love ver- 
C exact- 
5 5. 15 nn tus Day, fa. 226. M. 7 G. 2. and 2 Barnes, Hartley als. Green, 


Temple v. Verius Atkinſon, pa. 255. M. 25 G. 2. 

Welds; 44 

though determined directiy the Reverſe. The latter Caſe, in 2 Barnes, is thus—* Per Curiam : The 
5 lending Kule is, that if a Non- ſuit be regular, the Parties are out of Court, and it cannot be ſet aſide.” 


Mr. Price, contra, (for the Plaintiff,) cited Caſey verſus Evans. 
M. 29 C. 2. B. R. where a Non-ſuit was ſet aſide. [I do not 
find this Caſe amongſt my Notes of that Term.] 

DN, . _Adjourncd. 


| Tux CourT, on Thurſday 12th June laſt, were unani- 
mous, that upon the Facts ſtated in the Report, the Plaintiff 
ought nat to recover againſt the Defendant, in this Action; and 
that the Action ought to have been brought againſt Lady indir 
Herſelſ, and not againſt her Agent: And therefore they diſcharged 
the Rule for ſetting aſide the Non-ſuit. They thought, the 
Principles upon which Actions ſor Money had and received to 
the Plaintiff's Uſe are founded, did not apply to the Circum— 
ſtances of the preſent Cate. It is a liberal Action, founded upon 
large Principles of Equity, where the Defendant can not con- 
ſcientiouſly hold the Money. The Defence is any Equity that 
will rebut the Action. This Money was paid to the known 
Agent of Lady /. He is liable to Her for it ; whether He has 
actually paid it over to Her, or not: He received it ſor Her. 
And Lord Mansfield ex preſſed a Piſſent to the Cate of Jacob ver- 
ſus ae in 14 27. and his Approbation of Pond werſus 
UnderWeed, in 2 Ld. Kaym, 1210. 1211. which is contrary to 
it. He faid, He kept clear of all Payments to third Perfons, but 
where 'tis to a kyown Agent: In which Cate, the Action 
ought to be brought againſt the Principal, unleſs in Special Caſes, 
(as under Notice, or nal Fige.) But They were unanimous, 
both upon Principles and Authorities, that where a Judge at 
Ny prius non-ſuits the Plaintiff, and is miſtaken; the Court, 
upon Motion, may ſet aſide the Non-ſutt. 

RULE DISCHARGED. 
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In the following Term, viz. on Thurſday the 13th of this 
Month, another Queſtion came before the Court, E the ſame 
Cauſe; but of a quite different Nature from the former ; namely, 
« Whether, when a Cauſe remains untried, without any Fault 
« in either Party, the Coſts of this going down to Trial ſhall 
be paid by the unſucceſsful Party to the Party finally ſucceed- 


ing in the Cauſe, (as the other Coſts are;) or, Whether Each 


Party ſhall abide by his own Coſts, occaſioned without the 
« Default of either.“ - 


Sir Fletcher Norton, on Behalf of the Plaintiff, moved that 
the Maſter might review his Taxation of Coſts, in which he had 
al.owed theſe Coſts of the Remanet, as well as the Reſt; and in 
the mean Time Proceedings to ſtay. 


Sir Fletcher ſtated, that a Writ of Errot had been brought 4 


non pros'd: So that the Record is now come back hither again, 


and this Objection is ſtill open to the Plaintiff. The Court are 
ſtill Maſters of their own Record: Which would not have been 
the Cale, it the Judgment had been affirmed both as to Debt 


and Coſts. 


His Objection to the Taxation was, that his Client ought not 
to be obliged to pay theſe Colts occaſioned merely by the Cauſe 
having ſtood over at the firſt Aſſizes, as a Remanet, without his 
Client's Fault. A Cauſe going off upon a Remanet, ought (he 
{aid)- to be excepted out of the general Rule. 


Lord MansFIELD ſeemed at firſt to think “ That if 
„neither Side were in Fault, neither Side ſhould pay Coſts.” 
And this was made a Remanet, for Want of Time to try it. 

But TEE Court and Maſter Owen agreed to the general 
Rule “ that Colts are to be paid, where the Cauſe goes oft upon 
a Remanet; as well as any other Coſts in the Cauſe ;” and 
inſtanced in ſome Malidſtane-Cauſes, which went off for Want of 
Viewers; ſo that neither Party was in Fault. 


Mr. Serjeant Nares and Mr. Stowe, on Behalf of the Defen- 


dant. now ſhewed Cauſe againſt the Maſter's reviewing his 


Taxation. 


Their Writ of Error is non-pros'd at our Expence. 


They come too late: They ought to have applied in Time. 
There has been Judgment of Diſcontinuance, ſo long as a Twelve- 


2 


2 month 
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| month ago: And the Coſts have been taxed, with this Al- 
5 lowance of the Coſts of a Remanet. 


The Court can not alter the Judgment now; it being above a 
Term after Judgment was given. Yelv. 45. Perſival verſus 
Spencer. 1 Buljtr. 49. Hoblins verſus Kimble. Sir T, Raym. 38. 
Elliſon verſus Elliſon A Judgment can not be altered after the 
Term. Carthew 167. Chetle verſus Lees. 2 Sira. 1110. Wray 


Surplus-Damages; becauſe it was in another Term, 


l Sir Fletcher Nerton and Mr. Price, contra, for the Plaintiff, 
un argued. in Support of the Rule for the Maſter to review his 
Taxation of Colts upon the Non- ſuit. They ſaid, that on the 
Merits of the Calc, it ought to be done. And the Plaintiff was, 
in all Reſpects ready to go on to Trial. This is a very hard 


— Caſe: And the Plaintiff has had gol. 1 upwards for One Re- 
| manet, and One Trial. 
N * 


If a Cauſe goes off upon a Remanet, they agreed that the 

general Rule is * that the Colts ſhall attend the Event of the 

„ Cauſe,” And they admitted, that in the Caſe of Standen 

* This Cauſe verſus Hall, P. 20 G. 2. B R. a general Rule was laid down. 
of dtauden, ex But every general Rule admits of Exceptions: And the preſent 


Dimiſt'. 
8 eie ought 1 in Reaſon to be excepted. 


Hall, went 
oft upon a Remanet without any Default whatſoever in cither Party: And it was argued “ that where nei- 


MN 


ther Party was in Fault, neither oupht to be puriſhed in Cells,” But the Court thought it depended 


upon the Pradice: And Matter Clarke certifying “ that it was his Practice to a/loxv them,“ the Rule to 


ſew Czuſe why he ſhould not review his Taxation was dilcoaiged. And Mr. Juſtice Forter i laid it was 
the right Method. 

| have al o a Note of a prior Caſe, Price, ex Dimifl*. Cuthbert, v. Birt, in Trin. $9742; 168. 2. B. R. 
where the Caufe went off pro DefiAu Furator wm < Aud the waole Court agreed ** that theſe Colts cug ht to 
be allowed as Part of the Coſts of the Suit. 

Note. On the Croaun-Side, it is the Practice to ae them. In C. B. the Protonotaries did vet uſe to 
allow them: But, on jth July 1767, I was informed ** that the Court of C. B. had determined to come into 
++ the Practice of this Court for che future.“ 


ith As to Coming iin Time—Here was a Writ of Error depending: 
And We cheered a Conditional Rule, “ That upon quaſhing 
| „% our own Writ of Error, We thould have Liberty to move to 
ot « ſet aſide the Non-ſuit.” 


As to the (Caſes cited from Yelverton and Carthew and Pul- 
flrode—They were Error upon the Face of the Record: And the 
Court would not amend. 


This Caſe of Cos, ( hich are given by Statutes,) differs from 
Damages: And increaſed Coſts are conſidered as a Penalty. 

Carthew 179. Coan verſus Botoles— Coſts are ſtrict; Juris, and 
in the Nature of a Penalty.” 
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The Caſes cited are upon Damages, F not Coſts,) which are the 
Act of the Jury : But the increaſed Damages and the Coſts are the 
Act of the Court; and the Court may rectify them at any Time. 
Here the Coutt (by their Officer) have given more Coſts than 
They ought: And therefore the Court may now rectify it. 


Lord MAansFitLD—On the Merits of this Queſtion 
(% What Coſts ought here to have been allowed—”) I think that 
General Rules imply an Exception, in Caſes where the general 
Rule is uſed for Oppreſſion, or where the Hardſhip of the par- 
ticular Caſe is ſuch as that it would be manifeſtly unreaſonable 
and unjuſt to include it within the general Rule; provided the 
Application is made ..in due Time. And if this had come re- 
cently before the Court, I ſhould have thought that the Plaintiff 
ought not to pay the Coſts of the Remanet. For, it appears that 
the Defendant treated the Cauſe as likely to be of great Length; 


; * 


though he intended to non-ſuit the Plaintiff, by an Objection 


which he kept in Reſerve: And this put the Plaintiff to a great 


Expence. The Defendant likewiſe pretended “ that it was a 
«« great Damage to Him, that the Action was brought againſt 
Him, and not againſt Lady Windſor ;” when, in Fact, Lady 


Windſor was the true defendant, and at the whole Expence. So 


that it was a Snare laid, to prevent trying the Right. Therefore, 
I ſhould have inclined, upon a recent Application, to have made 
this Caſe an Exception from the general Rule; aliowing the 
general Rule to be right. 


But the Application is now made a Year ter a judgment; 


and after a Writ of Errror brought, and that Writ of Error 
non pros d. 


The Caſes cited by Mr. Stowe, of Capiatur & Miſericordia, are 
not now Law. They have been cured, upon Account of their 
unreaſonable Strictneſs. 


If a manifeſt Miſcomputation, or any plain Miſtake in Figures 
ſhould appear on the Face of the Record, with regard to Coſts, 
I ſhould think it might be amended: As (for Initance) if the 


Damages had been faid to be 60/. and the Coſts 301. which 


amount in the Whole to 1007. 


But here is no ſuch manifeſt Miſcomputation or Miſtake on the 
Face of the Record. A proper Diſtinction has been made be- 
tween the Damages given by the jury, and the Coſts. And 


they certainly come too late: For Vigilantibus, et non dormienti- 


bus, Jura ſubſerviunt. Every Thing was in their Knowledge, 
from the firſt Moment: There is no new Diſcovery, nor new 
PART IV. Vor. IV. 8 Ground. 
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+ Ground. They ſhould have complained during the Taxation, 


Caſes under ſuch Circumſtances as clearly diſtinguiſh them from 
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or in due Time afterwards; or elſe have ſhewn that it was 
not in their Power to do ſo. 


Therefore the Granting this Rule would be a bad Precedent ; 
though in a favourable Caſe. Favourable Cafes make bad Prece- 
dents. Therefore, though I am ſorry for the Hardſhip of the 
Caſe, yet I am not for granting the Rule, | 


The Turer Other JuDpGEs concurred that this was a fa- 
vourable Caſe ; and if the Application had come in Time, they 
ſhould have thought it reaſonable to except it out of the general 
Rule. | t 


Here, it is /ub/fantially altering the Judgment; zt (as They 
obſerved) in a Matter of mere Miſtake, but of udgment. 
Therefore at ſuch a Diſtance of Time, it would be very incon- 
venient to alter it : It might be a bad Precedent. And for that 
Reaſon, and hat only, They were againſt granting the Rule. 


Mr. Juſtice As rox mentioned a Caſe from Ireland, of 
Byrne verſus Byrne, which, He faid, overturned all the Caſes of 
Miſericordia. 6 


The Opinion of THE CouRT was ſhortly this— 


The TuREE JUDGES agreed with Lord MANSFIELD, that 
though the general Rule ſtill ſubſiſts—“ That the Coſts of I 
* a Remanet ought to attend the Event of the Cauſe; yet that 4 
and every general Rule muſt imply an 3 of particular 


being within the Reaſon and Principle of the general Rule. And 
they alſo concurred that this particular Caſe was One of thoſe 
which ought to have been excepted out of the general Rule, if 
the Application had come in Time. But They were of Opinion 
with his Lordſhip, that in the preſent Caſe, the Plaintiff had by 
his own Negligence omitted the proper Opportunity ; and there- 
fore had now no Title to Relief; it being his own Fault, that 
he did not apply within due Time. 


Per Cur', unanimouſly— 
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Or Friday 28th 
Nov. 1766. 


Rex verſus Anne Brooke and Thomas Fladgate : 
Anne Gregory's Caſe. 


NNE GREGORY, the Wife of Abraham Gregory, was 

brought up, upon the Return of a Habeas Corpus directed to 
her Mother and Uncle, which had iſſued at the Application of 
Abraham Gregory her Huſband, She appeared to have been very 
ill uſed by her Huſband ; and to have thereupon fled from Him, 
and come to the Defendants for Security and Protection: And 
She was ready to ſwear, and actually did ſwear the Peace againſt 
Him. 


Tux CouRT would not order Her to be delivered to her 
Huſband, as his Counſel demanded: But on the contrary, told 
Her She was at Liberty to go where She thought proper ;”"' 
and offered Her, and (at her Requeſt) gave her a Tipſtaff to ſe- 
cure Her from any Inſult in her Return to her Friends. 


\ 
ny 


Rex. ver ſus Juſtices and Clerk of the Peace for the 
County of Derby, | 


R. Blackſtone and Mr. Morton ſhewed Cauſe, on Behalf of 
the Defendants, againſt a Mandamus to oblige them to 
regiſter and certify a Diſſenting Meeting- Houſe at Melbourn in that 
County. 


* 


See the Toleration-Act, 1 V. GM. St. 1. c. 18. § 1. and 
§ 19. | | 

1ſt Objection. Non conſtat what Species of Proteſtant Diſſen- 
ters they are of; nor in what Points they diſſent. in; 


2d Objection, Nen conſtat that it is a Houſe proper to be 
regiſtered. 


3d Objection. They have not brought themſelves within the 
Qualifications of the Act. 


See 1 Lord Raym. 125. Green and fifteen Others verſus Pope; 
where a Mandamus was iſſued upon this Act of Parliament, di- 
rected to the Biſhop of Cheſter's Regiſter, commanding Him to 
regiſter the Certificate of a Place of Meeting of Proteſtant Diſſen- 
ters: And an Action was brought for a falſe Return to it. 


Lord 


W. 
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due to the Bankrupts from Hunt; and was ſo declared by the 


Lord MANnsFlIELD—No Inconvenience can attend the 
regiſtering this Meeting-Houſe. The Regiſtry and Certificate do 
not prove * that They are within the Act:“ They will ſtill be 
obliged*to ſhew that They are within the requiſite Qualifications, 
it called upon; notwithſtanding the Regiſter and Certificate. 
And if, in Fact, They are not within the Qualifications, the 
Juſtices may return * that they are not, if They think proper 
to do ſo. 

0 Rule made Abſolute. 


Barclay et Al. Aſſignees of John Styles and Copeland 
Styles, Bankrupts, ver/zs Hunt. 


HE Queſtion was Whether the Defendant ſhould be 
« diſcharged on Common Bail; upon an Objection to the 
*«-Suffciency of the Affidavit made by the Plaintifts to hold the 
« Defendant to Special Bail.” 
\ 
The Aſſignees ſwore to the Debt in theſe Words—** As ap- 
e fears to theſe Deponents, by the /a/t Examination of the Bank- 
« rupts; and as theſe Deponents verzy believe.” And they ſwore, 
that they themſelves had not received the Debt or any Part of 
it; and that they believe it to be ſtill due. 
The Circumſtances of this Caſe were theſe. John and Cope- 
land Styles were Partners, and became Bankrupts. The Plain- 
tiffs were Aſſignees under the Commiſſion. This was a Debt 


Bankrupts upon their Examination, in the following Manner ; 
ig. Their ſecond Schedule includes a Debt due from «© Thomas 
Hunt, by Bale-nce of an Account 5800 /: And they ſwore that 
ſuch ſecond Schedule contained a true Account, to the beſt of 
their Remembrance and Belief.“ a 


John Styles reſided in England : Copeland reſided abroad, at 
Bermudas, and knew nothing of the Matter. Fobn, who alone 
could ſwear to the Debt, retuſed to make Affidavit of it. 


Yeſterday, (27th November 1766,) Mr. Stowe ſhewed Cauſe on 
Behalf of the Plaintiffs, why the Defendant ſhould mot be diſ- 
charged on Common Bail. 


There are two Cauſes. One of them was brought in the 
Mayor's Court in London; and the Defendant has removed it by 


: 5 $ | Habeas 
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Habeas Corpus, my this Court. Therefore, by the Courſe of 
the Court, the Defendant mult put in Bail here. | 


As to the other Cauſe, which is brought here, and in which 
this Affidavit is made It is the utmoſt that the Aſſignees can 
ſwear. The Bankrupts have refuſed to ſwear to the Debt. 
Hunt, the Defendant, is the Father-in-Law of the Bankrupts. 
Therefore the Aſſignees could go no further than they have 
done. There is a Caſe in 2 Barnes 65. Tribe et al. verſus Pratt; 
where the Aſſignees only ſwore “ that the Defendant was in- 
«« debted to them 13oo/. as appeared by an Account under the 
„ Bankrupt's Hand:“ And the Court thought a poſitive Affida- 
vit of the Debt neceſſary; * Un/eſs it had appeared, that the 
« Bankrupt refuſed to make the ſame.” Here, he hos refuſed. 


He offered to accept the ſame Bail as the Defendant had al- 
ready given to the Sheriff, 


Sir Fletcher Norton and Mr. Dunning, contra, for the Defen- 
dant— 


No Perſon was by Common Lay liable to be arreſted by his 
Body, on meſne Proceſs. Therefore the Defendant-ought not to 
be d-prived of his Liberty, without Opportunity to defend Him- 
telf, unlets by poſitive Affidavit. Therefore the Court have al- 
ways required a preciſe poſitive Affidavit. It has never been re- 


laxed, but in the Caſe of an Executor: In which Caſe, No One 
ee can make ſuch an Affidavit. | 


The not requiring Bail will not prevent the Plaintiffs having 


Juſtice. Perhaps, requiring Bail has done more Harm than 
Good. 


Here, the Bankrupts ate both alive, and might ſwear to the 
Debt, if They ſhould think proper. They refuſe: Which ay 
be, becauſe I hey may-know there is no Debt. 
\ SSR 
This Examination is only a Schedule of their Debts. They 
give up their All. But they may miſtake. They only ſwear, 
even to that Account, “that it is a true Account, to the beſt of 
© their Remembrance and Belief,” But They can not perhaps 
be quite preciſe, as to all the Particulars " $ 


* 


Beſides, as there are qualifying and reſtrictive Words in their 
Examination, v/Z. to the beſt of their Remembrance and Be- 
* lief, an Affidavit ſo qualified and reſtricted would not have 
been ſufficient to hold to Bail. Therefore this, even put all 
together, is no Proof of a Debt. The Stream can not flow 

PART IV. Vor. IV. T higher 
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higher than the Fountain, The Affidavit can receive no ad- 
eitional Strength by the Reference to the Examination: For, 
the Examination referring the Remembrance and Belief to the 
ole of it, refers them to every Part of it; and conſequently 
refers them to this particular Debt, Whereas the set Degree 
of Evidence ought to be produced: And here, the Bankrupts 
Themſelves might be had. Therefore this preſent Affidavit is 
only the ſ*cond Authority; not the beſt. 


Barnes's Note, of Tribe and Others againſt Pratt, ſhews that 
the Bankrupts ought to make the Affidavit: It can not be ſup- 
plied by any ether "Affidavit. It ought to be poſitive, becauſe it 


* The Regen can not be contradicted. And for the ſame Reaſon*, it can not 
given in 2 Ser. 


1167. Henk: be bolſtered up or ſupplied by a ſecond Affidavit. We have an 


cote verſus Affidavit © That the Bankrupt can not ſwear to this Debt :" He 


Goſlin, is acknowledges that it is a Miſtake in his Examination, 
40 " hs 


„ fendants may not be haraſſed.” 


Ns could be indicted for Perjury, if this Affidavit Mould be 
falſe? Not the Maker of it: Not the Bankrupt. Therefore 
No One can. Conſequently, ſuch an Affidavit ought not to be 
regarded, or have any Kind of Weight. It appears, therefore, 
upon the Whole of this Caſe, that no poſitive Debt-ts ſworn to; 
nor is there any Perſon that is indictable for Perjury, in Caſe 
that which 1s ſworn, ſhould prove to be falſe. 


They cited the following Caſes where the Defendants had 
been diſcharged on Common Bail. Paſcb. 1754. 27 G. 2. Flud- 


yer, Aſſignee . jackſon, verſus Greenwood aud Hughes. P. 18 


6. 2; Claphamſen verlus Bowman, 2 Str. 1226. Welrimd verſus 


Franſbam, 2 Str. 1219. Wis ts Belzfante, 2 Str. 1209. 
Heathcote verſus Conn, 2 Str. 1157. Tr. 23 G. 2. Mill verſus 


Fryer,y M. 26 G. 2. Kelly verſus Devereux, B. R. and Pomp 


. V. ante, verſus Ludvigson rf. Mich. 32 G. 2. 
Vol. 2. p. 


655. . man / of theſe Caſes are col ected together: And alſo Vol. 2. p. 1032. Moultby v. Richardſon 


— — 


Tur Cour took Time till this Day, to look into the Caſes. 


Sun ad. viſare Tui. 


Lord MANSs FIELD now delivered che Opinion of the 
Court. | 


We are All clearly of Opinion, that the Affidavit is ſufficient ' 


to hold the Defendant to Bail. 
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As to the Caſe of F. udyen, Aigner of Tarkan, verſus Mig hes, 
in 27 G. 2. cited by Mr. Dung —He was miſinformed 
I have two Notes of it; One, taken by my Erother Tales; the 
Other, communicated to Me by my Brother Aan. Accordins 
to the former, the Defendant was diſcharged on Common Bail 
becauſe the Aindavit only reſerred to the Lankfupt's Books, wit! 
out adding that tne Plaintit belrered 7t to be true, Mr, Juſtico 
Ajlon's Nete of the ſame Cale is, that the Flainti!f made Afida- 
vit © that the Defendant ſtood indebted &c; os ,, te Him 

"i ; 

« by the Books of the Bankrupt.” The Defendant was dil- 
charged on Common Bail; the Affidavit being on/; by Way of 
Reference. And in the latter Note, it is mentioned, that two 
former Caſes were cited; vig. Kelly verſus Devereux, and *V-ante*:;. 
+ WValrond verſus Pranſham ; Both of which were given up by 7 hq a pa 
Mr. Pratt, becauſe the Affidavit was only by Way of Reference. DI 
We have ſent for that Aflidavit: And it is thus—* That He 
« was indebted Cc, as appears by the Books and Ledger of J. Fo. 


It is manifeſt by a String of Caſes 4, that Words of Reference IV. ante 655. 


never are ſufficient in an Affidavit to hold to Special Bail; ſuch 2 long Litt of | 
Words (for Inſtance) as theſe, “ as appears by Books or Papers, e 
or any Thing referred to“; or any other Words of mere 


3 - 
CEISTSHEE. 


In the Cafe of || verſus Vandereft, P. 3. G. 2. It was 2 the 


5 . % Fo — 4 ns ns * V 12:12 \ th 
determined “ that in the Caſe of an Executor, if the Executor jv N 
« ſwears to the Books, and that He believes them to contain a ws Cite, 
„true Account, and that the Debt is ſtill unpaid,” it is ſuf ! 7 
81 N 10 4 „Nate © 
hcient to hold AS; Special Bail. R V. Vandereſ}, 

11 the very 
ſame Term; and another, ia the next Term, of Lucas v. Vandereſch ; but not to the lame Point, 


In the Caſe of Mauliby verſus Richardſon, Trin. 1760, f V. ante, 
ſwearing to the I|'cbt, “ as the Plaintiff computes it, was al- Vol. 2. 
Jowed to be ſufficient. n n 


In the Caſe of Holmes et af. verſus Mendes Ceſis et al. Trin. 
1733. * 6 7G. 2. the Plaintiffs were Aſſignees under a Com- * Th, Care 1g 
mitlon of Bankruptcy, and ſwore that the Defendant was ““ in- nor in Sie 
** debted to: them in 609 J. as appears by the Bankrupt's Books.“ SAI ranges 
But the Aſſignees had not there ſworn that They ve/72ved the thoonh the 
Debt to be due. Which the Court took particular Notice of; K. 
and made the Rule abſolute to diſcharge the Defendant on 


Common Bail. 


Rulz 4718 
mage udon 
0 * 
PLS E.on. 


Lut, on the Reaſon of. the Thing and the Authorities, the 
Defendant ought in the preſent Caſe to be holden to Bail; the 
Athdavit 
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Affidavit being ſufficiently poſitive, as the Caſe is circumſtanced, 
to ſupport a Demand of Special Bail. 


The Court ought never to lay down, a Pule to be conſtrued 
ſo rigidly as that it may put unreaſonable Difficulties upon the 
Suitors, and render them liable to Inconveniences worſe than 
thoſe, which the Rule was intended to prevent. 


As to what Sir Fletcher Norten ſaid, © That Bills may have 
«« been paid, after the laſt Examination“ — If that were really 
the Fact, it would not {ave the Perſon who ſhould ſwear in the 
evaſive Manner that this Affidavit would, in ſuch Caſe, be ex- 
preſſed, either from loſing the Security of Bail, or from Crimi- 
nal Proſecution :, He might ſurely be indicted for Perjury, upon 
ſuch an evaſive Oath, as it would, upon that Suppoſition, be. 


In Dr. Turlington's Caſe, He ſwore to the Sum due upon One 
Side of the Account only, without regarding the other Side of it. 
But that was a mere Exaſion, and ſo treated. 4 


So, in a Caſe from Plymouth, there was a like Manner of 
{wearing ; and it was conſidered as a groſs Evaſion : For, 
the Balance is the Point, in Queſtion; and neither Side of the 
Account can be taken by itſelf, without the other. | 


Therefore the Rule to ſhew Cauſe “ why the Defendant 
* ſhould not be diſcharged on Common Bail, mult be 


« diſcharged.” 


LY 


RuLE DISCHARGED. 


Vide poſt. under Wedneſday zd February 1773, Crauſurd 
verſus Mittall, a Cale very ſimilar to Pomp verſus Lud- 
Uigſon, ante C55. | 


& 


Doe, on the Demiſe of Troughton, ver/us Roe. 


Material Rule was, this Day, made, in an Ejectment— 
Cauſe. A Judgment in Ejectment had been regularly 
obtained by the Plaintiff, againſt the Caſual Ejector, by Default: 
And the Landlord of the Fremiſſes had moved to ſet aſide this 


Judgment; becauſe his Tenant had not given Him Notice of his 


having been ſerved with an Ejectment. 


The Plaintiff inſiſted, that his Judgment was perfectly regular; 
and that the Tenant's omitting to give his Landlord Notice of 
an Ejectment's being delivered, was a Matter merely between 

2 the 
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the Landlord and his Tenant, which could not affect the Plain- 
titf's regular Judgment fairly and duly obtained. 


Tur CovrT were, however, clearly of Opinidn, that 
the Poſſeſſion ought not to be changed by a Judgment in Eject- 
ment, where there had been u Trial or Opportunity of trying 
though the obtaining the Judgment might be owing to the De. 
fault or even Treachery of the Defendant' s own Tenant. 


But, if the Plaintiff had not been guilty of any Colluſion with 
the Tenant, they thought it reatonable that the Tenant, who 
was the Perion guiity of the Default, thould pay the Cofts. For, 
the Rule of the Court which requires Service upon the Tenant 
in Poſſeſſion, is calculated with a View that the Tenant /hou/d 


give Netice to his Landlord, in Order that the Ejectment— 


Cauſe may be tried between the proper Parties intereſted in the 


Queſtion. 


Tur Rurr was therefore enlarged; and an Order made 


upon the Tenant, to ſhew Cauſe why he ſhould not pay 


the Coſts. 
= < * . 0 
Upon it's NOW coming on again— 


Tur TrnaxnT, by his Counſel, admitted Himſelf to be 
in Fault; and ſubmitted to the Court.“ 


J 
Tur LANDLORD was an. Jyfant; and therefore could not 
canſent to the Trial of the Queſtion, (which was IIeirſhip,) in 
an Iſe. But as Relief was on his Beha!f prayed againſt a 
Judgment which was ſtrictly regular, there could be no Doubt 
but that the Court might add ſuch Terms and Conditions to 
{ich Relief, as were jutt and equitable, by bringing the real 


Queſtion between the Vlaintitft and Him, to be tried upon the 
real Merits. 


Tur CouRT accordingly made the Following Rule, vis. 
Upon reading the laſt Rule, It is ordered that the Judg- 


ment 1; .oned | in this Cauſe, and alfo the Writ of Poſſeſſion 
iſſued and executed thercon, be ſet aide. And it is re- 


ferred to Mr. Owens, to tax the Leſſor of the Plaintiff 


his Coits occationed by the ſaid Judgment and taking 
Poſſeſſion as aforefaid, together with the Coſts of this 
Application : Which Colts, when taxed, ſhall be paid 
by Charles Douglas Bowden, the Tenant in Foſſeſſion of the 


Premiſſes in Queſtion. And it is further ordered, that 
PART. IV. Vor. IV. U Henry 
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Henry Reynell Spiller, Eſq. the Landlord of the ſaid 
Tenant, be made Defendant, (as in the Conditional 
Rule;) and that he ſhall, upon the Trial of the Iſſue to 
be joined between the Parties, not ſet up any ſatisfied 
Term or any Truſt-Eſtate, to defeat the Leſſor of the 


Plaintiff; and alſo admit that Zouch Troughton was ſeiſed 
of the Premiſſes in Queſtion, 


- % 


/ 


The End of Michaelmas Term 1766, 7 G. 3. 
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Hilary Term 


7 Geo. 3. B. R. 1767. 


Rex verſus The Corporation of Wells. es: Fern 
N ſhewing Cauſe againſt a Mandamus to be directed to 

them, commanding to reſtore John Burland Eſq. One 

of His Majeſty's Serjeants at Law, to the Recorderſhip, 

from whence They had removed Him; it was agreed 

to abide by the Opinion of the Court upon the preſent Motion. 

The Facts appeared, on the Athdavits : They were, in Subſtance, 

to the Effect following— 


His Tenure was “ uam diu ſe bene geſſerit.“ It was a Cor- 
poration by Preſcription. The Times of holding their Seſſions 
were ſufficiently aſcertained. The Cauſes or Grounds of Amo— 
tion were two: 1ſt. An improper Conduct at the Election of Mem- 
bers of Parliament on the 17th of December 1765; viz. Adminiſter- 
ing the Oath to One Mr. Keate as returning Officer, as well as to 
the Mayor, who (they ſaid) was the proper returning Officer; and 
alſo refuſing to ſuffer the Mayot to adjourn the Poll to the Aſſize- 
Hall; but continuing it Himſelf, together with Keate. 2dly. 
Repeated Non-Attendance. Firſt, Ryfu/ing to attend at the laſt 
January Seſſions, to be holden upon Monday the 13th, though 
Notice was given Him “ to do ſo, and likewiſe “ that the Seſ- 
* ſions could not be holden 40/7hout Him; the Mayor being un- 
. der a DEST of being in London, and there being only One 
* other Corporation- Juſtice.” And alſo neg/eding to attend at 
the Quarter-Seſſions on 7th April At which He had indeed 
no particular perſonal Notice * to attend, but nevertheleſs was 
obliged (as they inſiſted) by his Duty to have attended, as it was 
well aſcertained to be the w/ua/ Day of holding this Seſſion. 


It appeared upon the Affidavits, that the Name of the Corpo- 
ration is Mayor Maſters and Burgeſſes; and that Mr. Keare 
1 Was 
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was the ſenior Maſter, and claimed to preſide at the Election of 
Members oi Parhament. 


at ap 3 that the Serjeant's general Reſidence was, and had 
for even Years been in London; That He came down to 
We. "a 00 Occaſion of this Election, in December; That the 
Januar 1 85 happened whilſt He continued there; That He 
did receive the Notice before mentioned; and that, in Fact, He 
did not attend 40 it; That he was ſummoned to appear, and 
ſhew Cauſe why He ſhould not be removed from his Office of 


Recorder; And that at a Corporate Meeting holden at the Day 
therein appointed, He was removed. 


His Defence was That whilſt He was reſident at ell, He 
was uſed 0 attend the Seſſions: And fince his reſiding in Lon- 


don, He has generally attended them about once a Year. That 


115 now came to the Place as a Voter at the Election, and not as 
Juſlice of Peace, or Recorder, That, as to the Seſſions on 


1 ouday 13th January, He (being then in the Town) received 


Notice © That no, Scfſions cold be holden on that Day, by 
«© Reaſon of the Ulneſs of Mr. AMiler, another Tuſtice. without 
« whoſe Preſence the ſaid Seſſions could not be holden, the 


Mayor being gone to London.” That He nevertheleſs ſtayed 
ja the Town, in Order to attend: But Mr. Miller could not 
attend, ſtill continuing ill. That, as to the Seſſions of the 7th 
of Atme was not "then in the Town, nor had Notice of it: 


And that his Preſence was not eſſentially neceſſary; there being 
a ſufficient Nuinber of Juſtices without Him, ard their Juriſdic- 
tion confined to eee &c, and not extending to- Felonies; 


and there being no particular Buſineſs ordinarily expected to 
come before Them. 


It appeared, that Ph tobert Tudway was Mayor of Nells; 


Nr. Keate, the ſenic Ala ter; and Mr. Paris Tayior, Sheriff of 
Somerfetſmare Mr. 4 Tay bp the Sheriff, delivered the Pre Sept to 
Mr. Ezate: Mr. Tudivay, the Mayor, demanded it; but Mr. 
Keate refuſed to deliver it. | ; 

Mr. Teudway, the Mayor, then ordered Serjcant Burland, as 


Recorder, to adininiter the Oath to Him {Tudway) as Return- 
ing-Otncer, and not to Teate 


Serjeant Burlaud ſaid He would difebey that Order; and, upon 
his own Motion and Propofal, (as was alledged,) adminiſtered 
tlie Oath to Keate, as well as to the Mayor. | 


The \ Mayor therenpon adjourned the Poll to the Aſfize-Hall: 
But tl. 2 erjcant oppoſed fuch Adjournment; and adviſed and 
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aſſiſted in continuing it where it was. In Conſequence of which, 
Two diſtinct Polls were taken. 


It was ſworn, that Mr. Serjeant Burland acted there as Recor- 
der; and many Proofs or ſuppoſed Proofs of it were ſpecified. 


Sir Fletcher Norton, Mr. Morton, Mr. Recorder Eyre, and Mr. 
Dunning, on Behalf of the Corporation, now ſhewed Cauſe againſt 
the Mandamus to reſtore Serjeant Bur/and to the Office. 


They urged two Charges againſt Him; viz. 1ſt. Non-feaſance, 
or Neglect of Duty; and 2dly. Mal-feaſance, or Miſbehaviour. 


And They laid down, as general Principles—That the Body at 


large have Power of Amotion; And that He is amoveable, for 
proper Reaſons, though appointed to hold guam diu ſe ben? geſſo- 
rit : And they inſiſted that 75e Matters charged upon Him are 
proper Reaſons and ſufficient Cauſes of Amotion. 


Firſt—As to the firſt Cauſe of Amotion—They admitted, that 


his Excuſe ſeemed ſufficient for the January-Seſſions. But, at 


the April-Seffions, it was his Duty to attend; though _not a 
Charter-Day : For it was fully aſcertained that the Seſſions was 
uſually holden on that Day. Therefore no Notice was neceſſary: 
But He muſt take Notice at his Peril. 9 Co. 50. a, le Countee de 
Salop's Caſe. | 


He owns that He was reſident, when elected; and that for fix 
or ſeven Years He has abſented Himſelf, and lived in London. 
This wilful Withdrawing Himſelf is an Aggravation, rather 
than an Excuſe. He ought to attend his Duty there: And the 
Non-Attendance is a Forfeiture. Serjeant Whtitaker's Caſe, 2 Salk. 
435. (third Point,) and 2 Ld. Raym. 1237. proves this. 


Notice is not neceſſary, where the Day of holding the Seſſions 
is known and notorious. Here, the Nature and Duty of his 
Office, and alſo his Oath of Office reguired his Attendance. 


But even if it were neceſſary, the Serjeant has made it imprac- 
ticable : He has withdrawn Himſelf to London, out of the Reach 


of Notice, by a voluntary Abſence. 


This wilful Abſence is itſelf a Cauſe of Amotion. 
Secondly—The ſecond Cauſe of Amotion is Mal-feaſance. 


He gave improper Advice, both to the Mayor and to Mr. 
Keate. His Conduct on the 17th of December 1765 was a direct 
Breach of his Corporate Duty. It is not true, that He came 
ParT IV. Vor. IV. X only 
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only as a Voter: He came as Recorder. We have proved this: 
His own Act proves it; for He could not adminiſter the Oath, 
but as Recorder; nor ſign his Name to it, but as Recorder, 


He did every Thing that, as a good Recorder, He ought not 
to have done. The Mayor was the ſole returning Officer: And 
the Precept ought to have been delivered to Him, as it was 
directed. Inſtead of that, He oppoſed the Authority of the 


Mayor; and incited, aided and aſſiſted the Uſurper of his 
Authority. 


It was #bſurd, that the ſecond in Office ſhould preſide, when 
the firſt was preſent and claimed to preſide, and expreſsly re- 
quired the Oath to be adminiſtered to Him and Him only. Yet 
the Serjceant called upon Nate to take the Oath, and othicioully 
adminiitered it to Him, as well as to the Mayor. 


The Mayor thereupon adjourned the Poll to the Town-Hall. 
But the Serjeant adviſed and inſtigated Keate to proceed where 
He then was. In Conſequencee of this, two Polls were taken: 


The Serjeant, when He had read the Precept returned it to 
Keate. 


Has not this Advice thrown the Town into Confuſion ? And 
was it not done, to ſerve a Party? If it was Ignorance, it 
muſt have been craſſa Iguorantia. It was Oppoſition to Govern- 
ment; and like the Caie of The Protector, and The Town of 
Kingſton upon Thames, in Style 477; where the Falliftts adjourned 
the Court, and their Opponents ſtayed and acted, and made and 
entered Orders: And Ch Chief Juſtice held it good Cauſe to 


distranchite “ for entering of Orders made by a pretended Court, 
„ which in Truth was no Court.“ 


And they cited the Caſe of The. King againſt Mayor Cc. of 
Newcaſtle : where the Court refuſed a peremptory Mandamus to 
reſtore Matthew Feather/tonhaugh ; as being nugatory, after he 
had totally deſerted the | lace, and reſided in and near London. 
[ This Caſe was determined on Wedne/day the 11th of November 
1747+] . 


Mr. Serjeant Davy, contra, for the Recorder. 


Lord MAxsPIETD told Him, He had no Need to give 
himſelf any Trouble. — Jos 


His Loxpsnir then expreſſed Himſelf to the follow- 
ing Effect. . | 
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1 | : Whether 
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Whether the Serjeant will continue Recorder of the Corpora- 
tion, if reſtored ; after all this that has paſſed, is for % Con- 
ſideration : The Queſtion before , is “ Whether He was 


« properly amoved; and whether He ought to be reſtored to his 
« Office.” 


There is a Conſent of all the Parties, to be determined by our 


Opinion on this Motion. 


The two general Articles charged upon Him are His Behaviour 
at the Election; and his Non-Attendance at the April-Seſſions. 
(For the Want of Attendance at the 7aruary-Sellions is candidly 
given up.) | 


The Charge of Miſbehaviour at the Election is, ſhortly, his 
Adminiſtering the Oath both to Keate and the Mayor ; though 
the Mayor commanded Him to adminiſter it only to Himtelf. 
That the Mayor having adjourned the Poll, the Serjeant declared 
his Opinion, “ that the Mayor could not adjourn without the 
„ Conſent of the Candidates;” and that He continued with 

Keate, taking the Poll at the former Place, 


I chooſe to take it in the Order in which the Corporation 


make the Charge: And They begin with his Conduct at the 
Election. 


I dare ſay, That was the principal Ground of their amoving 
Him. 


» 


There is no Charge at all, of any corrupt Motive for his giv- 
ing this Advice, or doubting of the Legality of the Mayor's pre- 
ſiding. And it is plain, that it was a fincere Opinion; becaule 
the Candidate whom He eſpouſed, riſqued the Fate of his Elec- 
tion upon it ; and Tnoſe who voted for that Candidate, did not 
vote before the Mayor and Keate both, but only polled before 


Keate. Therefore, how erroneous ſoever his Advice might be, it 
was plainly his real Opinion. 


He had Nothing to do at that Meeting as Recorder; nor was 
this a Corporate Meeting. It was a Burrough by Preſcription, 


The Mayor has the Return: He might have made it without 
the Recorder, | 


But, as Recorder, He is a Juſtice of Peace, 


Has He then miſbehayed as a Juſtice of Peace ? 


= 


Two 
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Two Perſons im the Return: And Both demand to have 
the Oath adminiſtered. He adminiſtered it to Both: Valeat 


quantum valere * This, ſurely, was no Breach of Duty of 
his Office. 


The Mayor adjourns the Poll. The Serjeant had nothing to | 


do with the Adjournment, but as a Voter. He gives His Opi- 
nion. His Opinion was wrong. They who were his Friends, 
ſuffer by it. This is no Breach of his Corporate Duty. 


As to his abſenting Himſelf from the April Seſſions All the 
Charge is, That He was not preſent at it.“ He ſays, that 
whilſt He was reſident there, He did attend: And ſince his re- 
ſiding in Le don. He has generally attended about once a Year. 
That in ri, two Juſtices were upon the Spot. That 20 par- 
ticular Notice was given Him, to induce Him to go down : And 
that little or no Buſineſs occurred when He has attended. And 


there is no Charge that there was any Buſineſs then to come be- 
fore Them. 


I know of no Caſe that ſays that the bare being once abſent is 
a Forfeiture. And in this very Caſe, the Counſel for the Cor- 


poration allow an Excuſe for his Abſence in Fanuary. So that 


Abſence znay be exculable. 


Indeed, a general Neglect, or Refuſal to attend the Duty of 
ſuch an C ce ? is a Reaſon of Forfeiture ; a determined Neglect, 
a Wiljul Reſalal Put a inge Inſtance of onutting to attend, 


when no particular Buſineſs was expected, nor in Fact happened, 
is a very different Cale. 


— 


I think the Law is well laid down by Serjeant Hawkins in 
treating of Ottences by Officers, by Neglect or Breach of Duty. 
He ſays, „It is certain that an Officer is liable to a Forfeiture of 
* his Office, not only for doing a Thing directly contrary to the 
«« Deſign of it; but alſo for neglecting to attend his Duty at all 
5 uſual proper and convenient Times and. Places, whereby any 

Damage ſhall accrue to Thoſe by or for whom He was made 
* an Officer. And ſome have gone ſo far as to hold, That an 
„ Office concerning the Adminiſtration of Juſtice or the Com- 
„% mon Wealth, ſhall be forfeited for a bare Non- Uſer, whether 
« any ſpecial Damage 'be occaſioned thereby or not. But this 
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in Point; and the Authorities which are cited to maintain it, 
do not ſcem to come up to it &.“ 


Ile 


Opinion dothenot appear to be warranted by any Reſolution 
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He refers to ſeveral Books and Caſes in his Margin; and 


agrees with thoſe Authorities that ſay That He who ſo far 
« neglects a public Office, as plainly to appear to take ng Man- 
« ner of Care of it, {(hould rather be immediately diſplaced, than 


« the Public be in Danger of ſuffering that Damage, which can 


« not but be expected ſome Time or other from his Neg- 
60 ligence.“ 


But No- Body can ſay or even imagine, that Ore jingle Abſence 
from a Seſſion, at Which Not' ing of Importance was likely to 
happen, can amount to e a Neglect of a Recorder's Office, 


as to make Him plainly to appcar to take no Manner of Care 
of it. 


It is perfectly conſiſtent with the Caſe of Serjeant 7hitater, 
as reported by Lord Raymond *, to ſay “ That the bare bein 
« abſent, 1s not a Cauſe of Forfeiture.” That Caſe was an 
Amotion of Serjeant / hitater from his Recorderſhip of To: ch 
for Nona-Attendance (amongſt other Cauſes of Amotion) at two 


. diſtin Seſſions of the Peace, Both appointed by Himſelf, and 


at a Time too when He was (as it appears) preſent within the 
Burrough. The Corporation there ſtate (not a /:g/e Abſence, 
but #<co different Neglects, at 7ws diſtinct Seſſions 5 % that He 
„ and another Juſtice appointed a Seſſion to be holden on the 
« 14th of anuaty 1702, and iſſued a Precept to return a Grand 


g 2 Lord 


Ray m. 1237. 


„Jury c; and that the Sefſlion was proclaimed accordingly; 


« and that He had No ice of all the Premiſſes; and All were 
« ready; and that He, /icef Hlemmni er cru, voluntarily and 
% cht hot. 't 2 r enable Cauſe ablented Himſelf.” And They ſtate 


another lite Default on the iſt of April following; only mutatis 
3 


Then they ſtate, in 4c Jerha, the Notice they gave Him to 
appear and aniwer why He did not attend and alliſt: “ You 
„ &nowing that by the Charters of this Town, no Seſtions of the 
« Peace could be hiolden for this Ton, witheut the actual Pre- 
vo ſeuce of the Bailiits and Recorder thereot.” 


Then when He attends, all the Reaſon He gives is“ That 
« He expected to have been ferit for, when 1 hey were ready.” 
Plainly, therefore, He was 7 toe Town: And 'tis as plain that 
He h and Toluntarily neglected to attend. 

8 5 

The Exceptions there taken to the Cauſè of Forfeiture fo aſ- 

ſigned in not attending to hold a Scion of the ! eace, were only 


tba 21ſt, © That a deſſion of the Peace might be holden <w2l bout 
« Him, He not appearing to be of the Dior um; and two "Jatthe 
PART IV. Vor. IV. * 66 ce 
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ces of the Peace may hold a Seſſion of the Peace. 2dly. Ad- 
mitting it could not, yet iſt. They ought to have ſen? for Him; 
and 2dly. They ought to have ſhewn "ome ſpectral Damage to 
the Corporation by the not holding the Seſſions.“ 


'Tis to THEsE rao Exceptions only, that the Opinion of the 


Court is applied: And therefore it muſt be underſtood as quali- 
fied and reſtrained to the Subject then in Debate before Them. 
The Queſtioni was not “ many Non-Attendances of a Non- 


cc 


cc 


reſident Recorder ſhould amount to a Forfeiture;” but © whether 
his 20% ul abſenting Himſelf when in the Town, was ſo.” 


It is not argued “ whether His Preſence was nece//ary to the 
Holding of the Seſſion;“ (though it appears upon the Return 


that it was.) But it was urged on the Part of Serjeant #hitaker, 
that admitting it to be 10, yet they ought to have ſent for 


"ils; and allo they ought to have ſhewn ſome {ſpecial Da- 
«© mage to the Corporation, by the not holding the Seſſions.“ 


«c 


The Corporation ſay, © That no particular Notice was ne- 
ceſſary;F and that He ought to have attended this Seſſion 


of his own Appointment, being ih the Town. 


The Opinion of the Court is,“ That, admitting the Preſence 


of the Recorder was not neceſ/ary, by the Charter, to the 
Holding a Seſſions of the Peace, yet He mu? attend; For it 
was the Intent of the Charter in making ſuch an Officer, that 
He ſhould aſſiſt the Corporation in Matters of Law: And 
the Juſtices of Peace, though They had Power, yet They 
might be afraid to proceed to the Holding of a Seſſions with- 
out their Recorder. And lecondly, this Office being a public 
Office concerning the Admin e on of Juſtice, the Officer 15 
bound to attend at his Peril: And Non- tteridance is a Cauſe 
of Ferfeiture of his Office, though no Inconvenience enſue 
by his Non-Attendance. And the Difference is between pub- 
lic and private ffices. And ſo is Co. Litt. 233. a. 9 Co. go. 
Though, as the Chief 'uſtice ſaid, in this Caſe the Corporation 
might be disfranchiſed for neglecting to hold Seſſions of the 
Peace ; ; and ſo his Non-Agtendance was a Damage to them.” 


There is no Doubt that Non- Attendance is a Cauſe of For- 


feiture: But the Queſtion is, what SoRT of Non-Attendance.” 


«c 


The Queſtion in that Caſe of 1pfoich was not * what Sort of 
Non-Attendance.” Serjeant Vater appointed the Seſſion, 


Himſelf; was actually then por the Spot; and voluntarily and 


«ljuily ablented e. 


A mere 
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A mere being abſent once from attending a Seſſion, without any 
particular Circumſtance, is no Cauſe of Forfeiture. 


In the Caſe now before Us, the Recorder re/ided in London, 
and had u particular Notice to come down to hold it. The 
Corporation have been ſatisfied with his former Abſence : And 
He had u particular Reaſon to attend at this particular Time; 
And there was a ſufficient Quer upon the Spot. Therefore 
this was not a craj/a Negligentia, ſufſicient to forteit his Office. 


I am witranted 1 in the Opinion I have given, by the Caſe in 
2 Roll. Abr. 155. Letter N. pl. 2.3. © A negligent Eſcape is 
« no Cauſe of Forfeiture of the Office of Marthal : But if He 
« ſuffers ſeveral ſuch Eſcapes, it lies in the Diſcretion of the 
« Court, to ouſt Him.“ 


As in that Caſe of the Office of Marſhal, One. Inſtance is not 


enough to amount to a Forfeiture of the Office; ſo here, a. 


4 agle Inſtance, under the Circumſtances appearing upon the pre- 
ſent Return, ought not, in Point of Law or Common Senſe, to 


render this Officer of the Corporation liable to the Forfeiture of 
his Franchiſe. 


Therefore I think the Manama ought to go. 
Mr. Juſtice YaTEes was abſent. 


Mr. Juſtice ASToNn and HewiTT were of the ſame 


Opinion with Lord MaNnsFieELD; and ſpoke to the ſame 
effect. 


L 


> 


The Former ſaid, He would only obſerve that here was 
(as it appeared to Him) no Caule of Amotion 5 mald geſtura, 
Fit were granted that the Serjeant had ated as Recorder, at 
the Election: For, it was not a cr/minal/y-erroneous Opinion 
that He gave, if it ſhould be admitted to be erroneous. 


And with regard the Non-Atteadance—The Charge was 
allowed to be ſutticiently anſwered, as to the annarſ-Sellion, 
And as to the April-Seflions—He ſaw no Cauſe of Amotion dif- 
cloſed in theſe Affidavits; even upon the Rule laid down in 
9 Co. 50. For, this is not /uch a Non-Uſer or Non-Attendance 
as falls within that Rule: This is only One /ingle Inſtance, un— 


attended with any One aggravating Circumſtance. And he men- 


tioned a Caſe in 2 Salkeld 467. pl. 5. where the Court refuſed 
to grant a Rule agaiuſt the Clerk of a County-Court for grant- 
ing a Replevin without taking Surety of the Plaintiff to proſe— 

I cute; 
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| cute; as it was a /ingle Inſtance. They ſaid, that when it grew 
| into Practice, they would interpoſe : As if a Sheriff conſtant! 


f or frequently uſed to let Perſons at large without Bail, Zhen it is 
0 an abuſe of his Office. 


— 


** 2 « 


Per Cur', unanimouſly— 


RuLE made ABSOLUTTP. 4 


Tueſday 27th Rex verſus Mayor, Bailiffs and Burgeſſes of Cambridge. 
January 1767+ oo 
N Thurſds; the 25th of November laſt, Mr. Wedderburn 
ſhewed Cauſe againſt a Mandamus to be directed to the 
Corporation of Cambridge, commanding them to proceed to the 
Election of a Mayor, under the Statute of 11 C. 1. c. 4. § 2. 


The Caſe was, That They had n Fact choſen One upon the A 
16th of Augu//, which was the Charter-Day; namely, Mr. of 
James Gifford, Junior, who was an Officer in the Army, juſt gone 
to North America, and withrut the leaſt Probability of returning 
till long after the Year would be expired, 


The Electors were ſufficiently apprized of the Fact, at the 
Tine of Election; and ſoon after it, had expreſs Notice given 
Them of it: But they refuſed to go to a new Election. 


The Day appointed by the Charter for ſwearing the Mayor 
in, is the 29th of September yearly. 


The Rur was then enlarged by Conſent, on the Corpora- 
tion's agreeing to be bound by the Opinion of the Court (if 
againſt them) without making any Return to the Mandamus. 
It was alſo conſented to, that further Affidavits might be filed 
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on both ſides, within limited Times; within which limited 
Times, each Side ſhould be reſpectively at Liherty to file them. 

; And each Side was to have Inſpection of the Books of the Cor- 
poration. 


Mr. Thurlow, Mr. Aſburſt and Mr. Wedderburn now ſhewed 
Cauſe againſt the Mandamus. : 


V 


. They inſiſted that the Office was u: And that the Court 


would not interpoſe and diſplace an Officer, without his having 
any Notice. 


R 


They argued, that the Statute of 11G. 1: c. 4. is out of the 
Caſe : Becauſe here has been an Election: Whereas that Statute 
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can take Place in thoſe Caſes only, where there has been 20 
Election made upon the Charter or Uſage Day. It is neither 
impoſſible nor improbable that the Perſon elected may return 
within the Year: And He may be ſworn at any Time. He has 
an Eſtate, a Freehold, in the Office; and has Himſelf a Right 
to a Mandamus to be ſworn, Therefore the Court will not ſend 
a Mandamus to go to a new Election of another Perſon into his 
Ofice, without hearing Him. 


By the Charter of 36 C. 2. and by Preſcription alſo, the old 
Mayor is to hold over, till Another ſhall be choſen and ſworn in : 
And that has been the Uſage, Time immemorial. So that the 
Corporation is in no Danger of Diſſolution. And though the 
Charter ſays “ That the Mayor ſhall be ſworn in upon a parti- 
„ cular Day;” yet that is only directory: He may {till be ſworn, 
though the 29th of September be paſt. 


Sir Fletcher Norton, Mr. Dunning, and Mr. Yorke, argued on 
the other Side, for the Mandamus. | 


We apply upon the Facts, UNDER Zhe AF of II G. 1. c. 4. 
for a Mandamus to go to an Election, upon the Foot of there 
having been no due Election. The Words“ No Election, in 
that Act, mean no due Election. The Caſe of The Borough of 
Boſjiny alias * Tintagel in Cornwall, 2 Str. 1003. ſettles this . V. ante, p. 
Foint, | 1453. 1454 


The Election here pretended is merely colourable. The Elec- 
tors Ene that He was juſt gone to North America; and that 
there was no Chance of his returning within the Year. So that 
the Election was merely eluſory, and calculated to enable the old 
Mayor to hold over : Which was the very Thing that the Statute 
of 9 Ann. c. 20. meant to prevent. And the-11 C. 1. muſt be 
coupled with that of Queen Arne. | 


They cited the Caſe of Rex verſus Mayor of Carmarthen, P. 4 The Name 
1755, 28 C. 2. which was a Mandamus granted, after an Elec- of the Caſe 


tion de Fats. — = 


| Others, Com- 
mon Council-Men of Carmarthen, Lord Chief Juſtice Ryder delivered the Reſolution of the Court, upon 


Monday 12th May 1755: Which was, © that a mere ae fas Election, which appears to be without Right, 
eis not ſufficient:“ For, the Act means, © where no due, legal, valid Election has been made,” 


Suppoſe They had choſen a Perſon clearly incapacitated ; 
would not the Court have iſſued a Mandamus? Now the In- 
capacity of this Gentleman is total, for the Time; though only 
temporary in Reſpect of its Continuance. And if the Diſability 
be total, the Court will grant a Mandamus to go to a new Elec- 

PAR r. IV. Vor. IV. 2 tion. 
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tion. So they will, if they have good Reaſon to think the for- 


mer Election void. 2 Str. 1157. Rex verſus Burrough of 
Aberyſtwith. 
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| „V. ante, In Mr. * Scawen's Caſe, Port-Reeve of St. Michel, Mich. 
} Pose 1453* 1753. 27 G. 2. the Court granted a Mandamus after a former- 
i Election. 
0 Mr. Gifford indeed is not before the Court : Nor can He be 
| ſo; becauſe He is in North America. But his Election was void: 
j It was no Election at all. | 
0 : They have not cited any Caſe on the other Side, to prove 4 
; that the Court can not grant a Mandamus, where the Office 
| was full. 
+ Mr. Juſtice THE CourT were very clear, that a Mandamus 
Yates was not ought to 80. 
ia Court. 


Lord MANSFIELHD faid He had no Doubt on this 
Queſtion. | 


The Acts of 9 Ann. c. 20. and 11 G. I. c. 4. were made to 
obviate the Miſbehaviour of Mayors. 


The Corporation has a Right to a new annual Officer, every 
Year: And He ought to be duly choſen. The Court are to 
judge whether ſuch an Officer be duly choſen, or not. 


If an Officer is actually ſworn in, They may th think it 
proper that his Right ſhould be tried firſt ; or if the Election be 
V. ante, p. doubtful or queſtionable : : But if They ſee #+ clear, that there is 


— 3 only a colourable Election, it is void; He has =s eflate in the 


Bankes, Eſq. Oflice; and the Court will not keep the Corporation without a 
*. Head, but will grant a Mandamus to go to Election. 


Sir 11 Norton's two Caſes of Carmarthen and St. Michel 
are very ſtrong, if the preſent Cafe wanted Authorities. 


The Ground of the preſent Application is, that here has been 
20 Election. 


This pretended Election is a mere Colour, to avoid any Elec- 
tion at all. 


The Electors knew the Circumſtances of this Perſon : They 
were apprized of the Whole, before the Election was concluded. 
They choſe Him, becauſe it was impoſhble for Him to execute 


3 | the 
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the Office. This is 10 Election at all: It is a mere Colour, a 


playing upon Words. An Flection“ means a due Election. 
They were morally certain that He could not execute the Office, 
to which they choſe Him. | 


Whether the laſt Mayor has a Right to hold over, ſeems a 
very doubtful Matter: It depends upon a ſurrendered Charter, 


never acted under ſince. So that this would involve the Corpo- 
ration in freſh Difficulties. 


The Corporation have a Right to an Officer: And the Court 
ought to grant this Mandamus. 


The Perſon now pretended to be elected is incapable; and 
choſen becauſe He was ſo: Nor can He be obliged to accept the 
Office, and act. It is a void Election. And as They knew of 


the Incapacity, their Votes were as no Votes: They were thrown 


away. 
Mr. Juſtice YATEs was abſent. 


Mr. Juſtice As ro and Mr, Juſtice HewiTT were 
clearly of the ſame Opinion with Lord MANSPIEILD, That a mere 
de facto Election is not ſufficient to prevent the Court from iſſuing 
a Mandamus under the 11 G. 1. c. 4. which clearly means that 
«© where no due legal valid Election has been made upon the 
«« Charter or Uſage Day, the Court may iſſue a Mandamus. 
And they were equally clear, that this was a mere colourable 
Election, an Eluſion of the Act; a void Election, and as no Elec- 
tion at all; and conſequently, that the Office was not full; nor 
had this Perſon any Eſtate in it: The Whole is a mere Con- 
trivance to evade the Act, and to fruſtrate the Intention of both 
11G. 1. and the gth of Queen Anne. 


Therefore Per Cur'. unanimouſly 


RuLE als ABSOLUTE, 


It was ordered to be directed * to the /ate Mayor” (with- 
out ſpecifying his Name.) 


* 


Rex verſus The Inhabitants of Shalfleet : : 
Sherrington's Caſe. 


N Wedneſday 19th November laſt, Mr. Dunning moved to 
quaſh an Order of Seſſions, which quaſhed a Rate aſſeſſing 
John. Sherrington to the Poor; and had a Rule to ſhew Cauſe. 


The 


_—___Uw 


Saturday 31ſt 
January 1767. 
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The Queſtion was, Whether an Officer of the Salt-Office is 
% liable to be rated to the Poor, in Reſpect of his Salary.” 


The following Special Caſe was ſtated, upon the Officer's ap- 
pealing from the Rate— | | 


J. S, the Appellant inhabits a Tenement in Sha/fleet: And 
He is an Officer appointed by His Majeſty's Commiſſioners of the 
Salt-Office, for the Purpoſe of ſuperintending the Salt- Works 
carried on in the Pariſh aforeſaid; for which He receives a Salary 
of 40 J. per Annum, by Monthly Payments, from the Govern- 
ment; and is removable from his ſaid Office by the Com- 
miſſioners at Pleaſure. That the Salt- Works which He ſuperin- 
tends have been and are aſſeſſed, both to the Land-Tax and to 
the Poor; and have conſtantly paid ſuch Aſſeſſinents. That the 
Officers appointed by the ſaid Commiſſioners for the Purpoſes of 
ſuperintending the Salt-Works have been aſſeſſed to and have 
paid the Land-Tax : But it does not appear to this Court [the 
Court of Seſſions] that ſuch Officers have been before this Time 
rated to the Poor. That the ſaid F.S. is rated to the Poor, the 
Sum of 3/. 18 5. upon the Account of his ſaid Salary only. The 
Seſſions, being of Opinion That the ſaid ohn Sherrington is not 
«« rateable for his Salary,” doth quaſh the Rate: And it is, by 
their Order, quaſhed accordingly, | 


This Order of Seffions imports to have been made on the 
Appeal of the ſaid J. S. an Inhabitant of Sha/fleet in the 
Jie of Wight in the County of Southampton, Salt-Officer, 
from and againſt a Rate made for the Relief of the Poor 
of the ſaid Pariſh, and confirmed by two Juſtices. 


On Wedneſday laſt (the 28th) Mr. Attorney-General {De 
Grey) and Mr. Thurlow ſhewed Cauſe, on Behalf of the Salt- 
Otficer, why the Order of Seſſions thould not be quaſhed. 


They chiefly inſiſted upon it's being a Tax charged upon the 
Profits of the Man's daily Labour; and relied en the Conſtruc- 
tion of the Act of 43 El/iz. c. 2. § 1. This Charge is, by the 


Words of the Order, * upon the Account of his Salary only.” | 


Aſſeſſments for the Relief of the Poor muſt be made according 


to the Perſon's vi/ible Ability within the Town or Place where 


He inhabits; and without having Regard to any other Eſtate 
which He has in any other Town or Place, | 


In 2 Buſſtr. 354. it was ſo holden by Hutton and Croke + And 
They declared it to be the Opinion of All the Judges of Eng- 
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land, on a Reference made to them, and upon a Conference 
together. 


The Land- Tax Acts indeed expreſsly mention Offices and 
Salaries: Which diſtinguiſhes that Rate from this for the Relief 
of the Poor. | | 


Quit-Rents and the Caſual Profits of Manors are taxable to 
the Land-Tax; though not to the Poor. Rex: verſus Vande- 
wall * And the Reaſon there given is, becauſe they never were 


V. ante, 


rated before. They cited the Caſe of Chelſea- Hoſpital +, where p 991. 


the Uſage was not to tax, | 


So here, the Uſage has been, not to rate the Salt-Officers to 
the Poor, though they are rated to the Land-Tax. 


A Man is rateable for no other perſonal Property than what 
He has zu the Pariſh. 


+ V. ante, 
p-. 1059 and 


1064. 8. C. 


cited. 


Sir Fletcher Norton and Mr. Dunning, contra - were for quaſh= - 


ing the Order of Seſſions: 


They argued that He was rateable for his Salary, within the 
Words, as well as Meaning and Intention of the Statute of 43 
Fliz. c. 2: Which, they ſaid, had been always conſtrued with Fa- 
vour and Latitude, and extended very often far beyond the Words, 


It is reaſonable, that where Perſons derive a Benefit from, They 
ſhould ſubmit to the Burthens of the Pariſh. 


As to Uſage—The Apartments in Chel/ea-College did not uſe 
to be rated to the Relief of the Poor: Yet they have been ad- 
judged to be rateable. So that that Caſe is for Us; having becn 
determined contrary to the former Uſage, | 

Every Man is, for every Sort of perſonal Property which has a 
certain Produce, rateable to the Relicf of the Poor, in the Pariſh 
where He lives; not in the Pariſh where his perſonal Property 
lies. And this is a fixed, certain, permanent Produce, as to the 
Value: It is no otherwiſe caſual or contingent, than in Reſpect 
of the Man's Continuance in his Office. If He ceales to be in 
Office, He will ceaſe to be taxed, 


Theſe Salaries have been thought to be fit Objects of Taxa- 
tion to the Land-Tax : And there is much ſtronger Reaſon why 
they ſhould be ſo to the Poor. They are expreſsly named in the 
Land-Tax Acts: Which ſhews that they are fit Objects of Tax- 
ation in general, | | 


i PAakT IV. Vor. IV. Aa In 
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© V. ante, 
p 903. 


+ V. ante, 
p. 1053, 


T V. ante, 
p. 1341. 


. handſom Salary, He ought. But the preſent Queſtion does not 


1 On 9th Feb. be rated in his Fariſh for his || per/onal Eſtate.” 


„709. Rex v. ' 
-Guardians of the Poor of the City of Canterbury : S P. was diſcuſſed, but not determined. 


- 


In YVandewa!'s Caſe, the *Reſolution of the Court was not 
grounded upon Uſage only. 


In the Caſe of St. Luke's Hoſpital , No rateable Object was 


to be found. 


As to 2 Pul?r. +54.—The Counſel on the other Side apply 
the Words © Viſible Eſtate he hath in the Town,” to the Thing : 
Put they ought to be applied to the Perſon. And We fay, that 
every Man is rateable, in the Pariſh where He lives, for all his 
viſible J roperty, wherever it lies, Indeed an uncertain Fund Fa 


is not rateable : As was reſolved in the Caſe of the Occupiers of 
Lead-Mines in Cumberland 7. 


No Objection has been made to the Quantum of this Rate: 
The Objection is, © That the Officer is not rateable.” If an 
Officer's Salary ſhould be extremely ſmall, He ought not indeed, 
in Point of Diſcretion, to be rated: On the contrary, if it be a 


- 


turn upon the Quantum, but upon the being rateable, or not 
being rateable, in Reſpect of Salary : Which is perſonal Eſtate 


within the Pariſh. 


Lord MANSFIELD deſired to think of it, for a Day or 
two; and to look into the Acts. It is very extenſive; and a 
new Thought. 


_ Cox“. adviſare vult. 


His LorRDsniP now delivered the Opinion of the Court; 
having firſt ſtated the Caſe. 


He ſaid He had no Doubt, upon the Argument: Put as it was 
a Point of general Extent, He took Time to conſider it. 


This Man is rated for his Salary only ; for a ſpecific Property 
bringing Him in a Monthly Sum of Money, for executing an 
Office determinable at Pleaſure. © 


This Species of Property is not mentioned in the Act of 43 
. , . 3 85 3 
Elis: Nor has it any Analogy to thole Sorts of Property that are 


mentioned therein. 


The whole Scope of the Argument againſt the Order of Seſ- 
ſions was foreign to the Queſtion. It was, “ that a Man may 


A Man's 
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A Man's perſonal Eſtate is only what He is worth after Pay- 
ment of all his Debts : Which can not ealily appear, ſo as to be 
rated. But that is not the Queſtion here. He is here rated for 
this /þeciic Property, as Hing in tbe Pariſh: Which i.e ought 


not to have been. 

Wr are ALL of Opinion, « that this is not ſuch a Species of 
Property as can be rated to the Relief of the Poor, as perſo- 
% nal Eſtate within the Pariſh.” 

Therefore let the Order of Seſſions be affirmed. 


ORDER of SESSIONS AFFIRMED, 


_ — e * 4 


—— P —_ 


w— 


Rex verſus Inhabitants of St. Matthew's Bethnal Green. ages 34 


1707. 
See this Caſe in the Quarto-Edition of my SETTLEMENT-Casts, 
| Ne. 185. p. 74 
Hcathfield vers Chilton. Thurſday 5th 


Feb. 1767. 


X ſhewing Cauſe why the Defendant ſhould not be diſ- 
charged out of the Cuſtody of the Marthal, (upon 7 Ann. 

6. 12.) as a domeſtic Servant to Paul Pierre Ruſſell, MIN IST ER“ V. the next 
from the Prince Biſhop of Liege He ſwore Himſelf to be bond Fee. 
fide Eng iſb Secretary to Him; and to have been bond fide hired by 
Him, as ſuch ; and to have bond fide received Wages, as they be- 

came due, at the Rate of 3o/. per Annum. Both the Miniſter 

Himſelf, and the Relation of this Man to Him, were ob- 
jected to, 


But Ch:/ton's own Affidavit was poſitive, as to the Service; 
and that it was real and not colourable: And it was confirmed by 
a Mr. Chamberlayne, who called Himſelf Secretary. He allo 
{wore that He was not an Object of the Bankrupt-Laws. He 
had been Houſe-Steward to Lord Northingtan. No Certificate 
was produced, under the Hand and Seal of the Miniſter; though 
the Application was made (as the Attorney alledged) on the 
Part of the Minijter : Nor was it ſuthciently ſworn, that the De- 
fendant was in the Service of the Miniſter, at the TIME when 


he was arreſted, 
Lord 
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Lord MansFIELD—The Privileges of public Miniſters 
and their Retinue depend upon the Law of Nations; which is 
Part of the Common Law of England. And the Act of Parlia- 
ment of 7 Ann c. 12. did not intend to alter, nor can alter the 
*V.arte, Law of Nations. His Lordſhip recited the Hiſtory “ of that 
T'riquet et al', | : 

„ Bath, Vol. Act; and the Occaſion of it; and referred to the Annals of that 
3. p. 1478. Time. He ſaid, there is not One of the Proviſions in that AR, 


which is not warranted by the Law of Nations. 


The Law of Nations will be carried as far in England, as any 
where; becauſe the Crown can do no particular Favours, affect- 


ing the Rights of Suitors, in Compliment to public Miniſters, 
or to ſatisfy their Points of Honour. 


The Law of Nations, though it be liberal, yet does not give 
Protections to ſcreen Perſons who are not bond fide Servants to 
public Miniſters, but only make Uſe of that Pretence, in Order 
to prevent their being liable to pay their juſt Debts, 


The Law of Nations does not take in Conſuls, or Agents of 
Commerce; though received as ſuch, by the Courts to which 
CAIRN They are employed. This was determined in Barbuit's Cafe + 
4 E. Cale in Cauc. which was ſolemnly argued before and determined by 
quity, » k 3 ; 
Temp. 1d. Lord Talbot, on conſidering and well-weighing Barbeyrac, Bin- 
Talbot. po. ferſhoek, Grotius, W/incquefort, and all the foreign Authorities: 
281. and ante, ,., NOTE : | 1 N 
p. uggo, Por there is little ſaid by our own Writers, on this Subject. In 


4 48 i from that Caſe ſeveral curious Queſtions were debated, 
ord Mans- 


Mo If I did not think there was enough in the preſent Caſe, al- 
ready appearing to the Court, to enable Us to form an Opinion, 
I ſhould defire to know in what Manner this Miniſter was ac- 
credited, Certainly, He is not an Ambaſſador ; which is the firſt 
Rank. Envey, indeed, is a ſecond Clais: But He is not ſhewn 
to be even an Envoy. He is called“ Miniſter,” tis true: But 
Miniſter (alone) is an equivocal Term. 


I find this is not an Application by the Aztorney-General, by 
the Direction and at the Expence of the Crown. That, indeed, 
would have ſhewn that the Crown thought this Perſon intitled to 
the Character of a public Miniſter. It now remains uncertain 
what his proper Character is. 


But /yppoſing Him to be a Miniſter of ſuch a Kind as titles 
Him to Privilege; yet I think this is zoe a Caſe of Privilege, 
by the Law of Nations: For, the Detendant does not appear to 
na been in the Service of the Miniſter, AT TE TIME of the 
dirt 2 


A pub- 


—_© 
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A public Miniſter ſhall not rate a Man from the Cuſtody of 
the Law: Though the Proceſs of the Law ſhall not take his 


menial Servant out of Zi Service. i 


Here, it is not ſworn when the Defendant came into the Ser- N. B. There 
vice. And upon the Manner of ſwearing here uſed, the Court , v8 


called a ſup- 
muſt take it, That He was got in the Miniſter's Service, at the N 
«© Jime of the Arreſt.” hdavit: But it 

was holuen 


not to be now admiſſible ; becauſe it could not be anſwered. 


Mr. Juſtice YaTEs was not in Court. 


r. Juſtice As roN concurred. The Rule laid down by 
Lord ere is a very right One. The Proceſs of the Law 
ſhall not, indeed, take a Perſon ov? of the Service of a public 
Miniſter : But, on the other Hand, a public Miniſter can not 
take a Perſon out of the Cuſtody of the Law. If a Man has no 
ſnch Privilege at the Time of his being arreſted ; no /ub/equent 
Privilege can be given him, by being afterwards taken into the 
Service of a public Miniſter. 


Therefore, as it does not appear here, that the Defendant was 
then in the Service, he can not be intitled to this Privilege. 


This is a true and right Principle: And the Eſtabliſhing it 
may prevent many of theſe Applications. 


Mr. Juſtice HEwiTT concurred ; and repeated and con- 
firmed the Principle; and agreed that it does not here appear 
that the Defendant was, at the Time of the Arreſt, in the Service 
of this Miniſter. 


Lord MANSFIELD took Occaſion to obſerve, that the Regi- 
ſtering the Name of the Defendant in the Secretary 'of 
State's Othce, and tranſmitting it to the Sheriff's Office, 
(mentioned in the fifth Section “,) relates only to the * Seg. 5. 
Bailiff who arreſted Him; and is uo Condition precedent ram AA 


to the being intitled to the Privilege of 8 public Miniſter's , 0,1 v. 
Servant. In 7016, Mr. Juſtice Alon alſo concurred. » proceeded 


we ay iet a5 
* having arreſted the Servant of an Ambaſſador or public Miniſter, by Virtue of this Act: m Unleſs tne Name 
of ſuch Servant be firſt regiſtred &c.” 


Per C on . unanimouſly + — | + Mr } Yates 


was abient. 


* 


RuLE DIisSCUARGED. 
PART IV. Vor. IV. B b Frederick 
Foun 
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Friday cih Frederick, Bart. verſus Lookup, qui tam &«c. 
Feb. 1767. N | : 


HERE had been along gaming Squabble_ between Sir 
Thomas Frederick and Mr. George Lookup. Some Account 
of the former Part of it, where Sir Thomas made the attack upon 
Lookup,, may be ſeen in the laſt Volume, from page 1901 to 
page 1904. Afterwards Lookup took his Turn, and attacked Sir 


| Thomas, by an Action in the Common Pleas, in the Name of 


his Brother, as a Common Informer, brought againſt Sir Thomas 
upon the 9 Anm. c. 14. ſect. 2. for the Sum of 3150/. being 
787 J. 10s. Money won at Play by Sir Thomas at One Sitting, 
and 2362/7. 10s. the treble Value of it: One Moiety whereof is, 
by that Act of Parliament, given to the Perſon ſuing; and the 
other Moiety, to the Poor of the Pariſh where the Offence was 
committed. 5 


This Action was brought in the Common Pleas, in Mzchael- 
mas Term 3 G. 3. by Andrew Lookup, the Defendant in Error, 
as a Common Informer, againſt Sir Thomas Frederick, deſcribed 
as being late of Ye/tminſter in the County of Mrddleſex. 


The Record in C. B. begins thus Roll zog. Mrddleſex—to 
wit Sir Thon.as Frederick late of Weſtminſter in the ſaid County 
Baroner was ſummoned to anſwer to Andrew Lookup, who fueth 
as well for Himſelf as for the Poor of the Pariſh of Sz. Faul 
Covent-Garden in the County of Midd eſex aforeſaid, in a Plea that 
He render to the Poor of the Pariſb aforeſaid and to the ſaid 
Andrew who ſues as aforefaid, the Sum of 3150/. which He 
owes to them, and unjuſtly detains Y c. And wherenpon the ſaid 


- Andrew, who ſueth as aforeſaid, by S. B. his Attorney, faith 


that one George Lookup, after the iſt Day of May in the Year 
of our Lord 1711, to wit on the 11th Day of March in the Year 
of our Lord 1757, at Weſtminſter aforejatd, by betting at Cards 
did loſe to the ſaid Sir Thomas at One and the fame Time and 
Sitting, the Sum of 525 J. and then and there paid the ſaid Sum 


of 525/. ſo loſt as aforeſaid to Him the ſaid Sir Th:mas the 
Winner thereof, 98 


Then He ſhews that George Lookap did not proſecute with 
Eftect, within the three Months: Whereby and by Force of the 
Statute* an Action accrued to Him, who ſues as aforeſaid, for 
the Poor of the./a:4 Pariſh and for Himſelf, for 2100 J. Parcel 


of the ſaid 3150 /. that is to ſay, the aforeſaid 525/. and treble 
the Value thereof. — 


Then 
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Then it goes on with a like Demand of 10 50 7. other Parcel of 


the ſaid 3150 /. being 262 J. 105. loſt to Sir Thomas by one James 
Hamilton, and treble the Value thereof. 


And alledges that Sir Thomas hath not paid the ſaid 3150 J. 


to the ſaid Andrew, and to the Poor of the Pariſh aforeſaid. 


Plea—Non debet : And Iſſue joined thereon, 


The Jury find that the ſaid Sir Thomas doth owe to the Poor 
of the ſaid Pariſh and to the ſaid Andrew who as well Ce, gag!. 
Parcel of the within mentioned Debt of 31 50/. 
Form as declared for in the ſecond Count: And they aſſeſs bis 
Damages by Reaſon of the ſaid 945 l. being detained from the ſaid 
Poor and from Him, beſides his Coſts and Charges, to one Shil- 
ling; and for his ſaid Coſts and Charges, to forty Shillings. 


in Manner and 


| They further find that the ſaid Sir Thomas doth not owe to the 


- ſaid Poor and to the ſaid Andrew who as well Ge, the Reſidue 
of the ſaid 3150/7. 


Jup6MENT—It is conſidered, that the faid Andrew who as 
well &c, and the ſaid Poor of the Pariſh aforeſaid, do recover 
againſt the ſaid Sir Thomas the aforeſaid Sum of 945/. which by 
the Jury aforeſaid is above found to have been forfeited by Him 
the hid Sir Thomas, by Force of the Statute aforeſaid, Parcel of 
the ſaid Sum of 3150/: And that the ſaid Andrew who as well 


Se, have one Moiety thereof, to wit 472/. 10s. to his own 


proper Uſe ; and that the faid Poor have the other Moiety there- 


of to their own proper Ule, according to the Form of the Statute 
aforeſaid. 


It is alſo conſidered, that the (aid Andr2w who ky well Sc, do 
recover againſt the ſaid Sir Thomas his Damages aforeſaid, to 
forty one ſhillings by the Jury aforeſaid in form aforclaid aſſeſſed; 
and allo 55/. 19s. to the ſaid chan Fre who as well Sc, at his 
Requeſt, for his Coſts and Charges aforeſaid, by the Court here, 


tor the Increaſe adjudged: Which Damages, in the Whole, 
amount to 581. 


And the ſaid Sir Thomas in Mercy Sc. And the ſaid Andrew 
who as well &c, in Mercy, for the falſe Complaint againit the 
aforeſaid Sir Thomas for the Reſidue of the aforeſaid 3150/7. 
whereof the ſaid Sir Thomas is above acquitted : And that the 


aforeſaid Sir Thomas go thereof without Day &c. 
I 
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The Errors aſſigned are — That in the Record and Proceedings, 
and alſo in giving Judgment, there is Error; in this, That the 
Declaration in the Record mentioned is not ſufficient in Law to 
maintain the Action: And that it appears by the Record, that 
Judgment was given for the Plaintiff the ſaid Andrew who as 
well &c; when it ought to have been given for the Defendant 
Sir Thomas Frederick. 


— Joinder in Error— 


Several Objections were made by the Plaintiff in Error, to this 
Judgment. 


1ſt. That it docs not appear that the Pariſh of Sz. Paul's 
Covent Garden had any Sort of Right to this Money. It is not 
ſhewn nor alledged, that the Offence was committed in that 
Pariſh: It is laid to be © a? Weſtminſter aforeſaid, without ſpc- 
cifying any Pariſh at all. 


2d. It is a wrorg Venue: Which is fatal in a penal Action. 


3d. The Poor have here Judgment to recover, (“' the ſaid An- 
% drew and the ſaid Poor; ) whereas the Act directs that the In- 


1 


4th. The Judgment is for Damages to the Common Informer, 
and alſo increaſed Colts. Whereas a Common Informer can't 
have Damages for the Detention of the Debt. 1 Ro. Abr. 574. 
Letter P. pl. 1 and pl. 4. expreſs. And the Colts de increments 
are connected with theſe Damages. And this is an entire Judg- 
ment; and mult be either affirmed zz toto, or reverſed zin toto: It 
is not like diſtinct Judgments, 


It was anſwered 


1ſt. This is after Verdict. It muſt have been proved at the 
Trial, „that the Offence was committed in the Pariſh of Sz. 
«© Paulis Covent Garden: For, the Jury have found * that vir 
«© Thomas dloth owe to the Poor of that Pariſh” Sir Tho. haym. 
487. Hitchins verſus Stevens lays down the Rule “ that where- 
ſoever it may be preſumed that any Thing mult of Neceſſity be 


/ given in Evidence, the Want of mentioning it in the Record 


„will not vitiate it after a Verdict.“ And this Rule extends to 
Actions upon penal Statutes. #ovart 78. St. John againſt St. 
John: And Cartbew zog. Alon et al". verſus Buſcougb. The 
Court will intend it: V. 2 Ld. Raym. 1214. Tyſon verius Paſke. 

. IG 
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It is only a Title defectively ſet forth. Theie is Nothing upon 
the Record contrary to it. The Venue is laid in Weltminfter 
aforeſard ; which, by Reference, appears to be in the County of 
Middleſex : And St. Paul's Co et Garden is known to be in 

Weſtminſt:r in the County of Middleſex. Beſides, If it were ad- 
mitted to be wrong, it would be cured, they ſaid, by the Sta- 
tutes of Feofailes. ; Lev. 374. Sedgwicke, gui tam Ec, verſus 
Richardſon. Bendlie 37. Keila. ay 207, 


2d. By 24 G. 2. c. 18. § 3. Every Venire facias for the Trial 
of any Itflue in any + Action or Information upon any penal Statute 
in any Court of Record at //e;.mimnſter dc, thall be awarded of 
the Body of the County where ſuch Iſſue is triable. So that the 
Reſtriction of 4 & 5 Aun. c. 16. $6. (which expreſsly provided 
that that Act ſhould not extend to Actions or Informations 
«« upon penal Statutes,”) is now taken off; and that Act 7s now. 
extended to Actions and Informations upon Penal Statutes. And 
the Action is clearly brought in the proper County. The Sheriff 
can return no other than the general Pannel. French, qui tam, 
verſus Wiltſhire, 2 Stra. 108 5. 


3d. It may be either Way. 2 Hawkins's P. C. ba. 266. ſe, 
20. is very full to this Point, and cites many Caſes. It was not 
neceſſary to mention the Poor of the Pariſh, in the Declaration. 
It is not neceſſary to name even the King: There is a precedent 
in long“ Nute of Edw 4. of a Declaration in the Name of the, _ , 
Informer only, without mentioning the King. And if the Poor 118. 4 : 
need not be named, it can't be necefiary to ſhew that the Offence | 
was committed in the Pariſh. The Statute of 9 Ann. c. 14. 
3 § 2. impowers any Perſon to ſue for and recover the Money; 
and then directs that a Moiety of it ſhall be “ to the Uſe of the 
; „Poor of the Pariſh where the Oftence ſhall be committed.” 
Therefore the Declaration may be laid, either “to render to the 
„Informer only;“ or, “to render to he Informer and the Poor : 
And, conſequently, ſo may the Judgment be likewite. 


4th. The Counſel for the Defendant in Error acknowledged 
that a Common Informer can't have Judgment for Damages fer 
the Detention of the Debt; becaule the Debt itſelf hn arſe till 
the Judgment: And the increaled Coits will! + follow the, v. 8 
Damages. But they denied that this was an ire Judgment, 933. 8 
and muſt be reverſed in toto, if at all. On the contrary, they v. Hatch. 
are diſtinct Judgments, (It is conſidered c:“ © It is allo con- 
lidered.”) So that Part may be afirm:d; and the other Port, 
which is affected by this Objection, may be reverſed. Bellero 
verſus Aylmer. 1 Stra. 188. Henriques verſus The Dutch JW./t 

| India Cempany. 2 Stra. 807, 
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* Mr. Juſtice THE * CouRT, being ſatisfied with the Anſwers given to 
hams was not the Objections, affirmed the former Part of the judgment; and 
8 reverſed the latter. 


RuLE—Upon hearing Counſel for both Parties, IT 1s or- 
DERED, that ſo much of the Judgment as relates to the 
Recovery of the Debt in this Action, be affirmed; and that 
ſo mh of the ſaid Judgment as relates to the Damages 
and Coſts, be reverſed, 


„ 


Rex wver/us Nathaniel Dawes : 
1 V. ante, (One of the + V inchelſea Cauſes.) 


t This Rule 4 N ſhewing Cauſe why an Information in Nature of a Qu; 
= _ en- Warranto ſhould not be granted againſt the Pefendant 
hg 1 Dawes, who had been ineteen Years and an half in quiet Poſ- 
And the like ſeſion; to ſhew by what Authority He claimed to be One of the 
enlarged Rule Preemen of Winchelſea—The two Objections made to Him were 


had b eee ö 
made ac the Non-Reſidence, and not paying Scot and bearing Lot. 


{ame 1 ime, 


againſt Richard Wardroper, and alſo againſt Thomas Matten. 


Tur CouRT unanimouſly concurred in Opinion, that it was 
contrary to the true Spirit and Meaning of the Statute of 9 Queen 
Anne, c. 20, for rendering the Proceedings upon Writs of 


«© Mandamus and Informations in Nature of a Quo Maren 


„ more ſpeedy and effectual; and for the more caſy trying and 
« determining the Rights of Offices and Franchiſes in Corpora- 
tions and Boroughs, to grant Informations almoſt of Courſe; 


as had been the Practice till of late Years. They held that the 
true Intent of the Legiſlature in making this Statute, was, that 


the, Court ſhould exerci/e a /orr:d Diſcretion according to the par- 


ticular Circumſtances of the reſpective Caſes on which Applica- 
tions were made to them for granting ſuch Informations: And 
that it was by no means meant, that they ſhould be granted / 
Courſe. 


The Act was made for the Qzyieting of Corporations, not for 
throwing them into Diſorder and Confuſion. The Legitlature 
were far from intending to encourage Attacks upon Perſons who 
had been long in quiet unmoleſted undiſputed Foſſeſſion of Cor- 


porate Rights; though They have nut explicitly fixed the exact | 


Line of Limitation. But as They have left the granting or refu— 
ſing theſe Informations in the Lifcretion of the Court, to be 


guided 2 ſuch particular Circumſtances as fhall be laid cov 
I Them 
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Them, it is very proper for the Court to draw ſuch a Line, in 
Order to forward the Intention of the Legiſlature. If the Court 
ſhould be thought to fix it either too extenſive or too narrow, 
it will always be in the Power of the Legiſlature to alter it. 


In this View, the Court have already drawn ſuch a Line, and 
fixed upon twenty Years as a proper Limitation of Qu5 arrants 
Informations; bey:nd which Limit of quiet undiſturbed un— 
moleſted undiſputed Poſſeſſion of Corporate Franchiſes, They will 
not liſten to any Application of this Kind, to ditturb ſuch quiet 
Poſſeſſion: But the quiet Poſſeſſion alone, for twenty Years, thall 


be a flat Anſwer to the Application; and the Court will refuſe 


the Information, upon what Circumſtances ſoever the Applica- 
tion may be grounded, 


Yet ſtill, notwithſtanding this Limitation to twenty Years, a 
great Length of quiet Poſſeſſion, though ſomewhat hort of this 
fixed Limit of twenty Years, may and ought to be taken into 
Conſideration by the Court, as One of the Circumſtances which 


may deſerve to have it's due Weight in guiding their Diſcretion. 


Many Opportunities of Defence, many Proofs of Facts tending 
to Defence, may be loſt; many Circumſtances may be forgotten or 
not capable of being made out, after a long undiſputed quiet 
Poſſeſſion; many Witneſſes may be dead or not to be found, 
after ſetting up ſuch a „tale Proſecution, which might have been 
eaſily recollected proved or produced, if the Proſecution had 
been commenced within a recent and reaſonable Time. 


And They declared their Inclination to lay down and eſtablith 
as many certain general Rules as They could, in Cafes of this 
Sort; in order to ſettle the Peace of Corporations, and prevent 
Litigations ſo inconvenient to Corporators and Corporations. 


: * RULE DISCHARGED. 

* But Note—This Caſe was taken up again, the next 
Morning ; and was then adjourned over. The Rule was 
taken in theſe Words © The Court will conſider 
* whether the Rule made Yeſterday, to diſcharge a Rule 
* 7/1, for an Information againſt Nathaniel Dawes, ſhall 
« ſiand, or not.“ 


And on the following Tse (the roth of February,) the 
following Rule was made.—Ordered that the ſixth Day 
of next , be given to Nathamiel Dawes, to ſhew Cauſe 
why an Information in Nature of a 2% Warrants ſhould 


not be exhibited againſt him, to ſhew by what Authority 
he 
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he claimeth to be one of the Freemen Cc. [ut ſupra :} 
With Liberty for either Party to lay before this Court 
Affidavits with Regard to the Conſequences to the Cor- 
poration, in Caſe of granting an Information. Rex ver- 


ſus Tho. Marten. The like Rule. . poſt. p. 8th 
[July 1767. | 


| 
is 
4 
| Saturday 7th x —„7 1 | Aard 5 
wage Pio Rex verſus Richard W ardroper : 
*V. ane, p. (Another of the“ Minchelſea Cauſes.) 
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| IR Pletcher Norten, on Behalf of the Defendant, againſt 
© | whom Non-Keiidence was objected, but not ſufficiently 
I + He ws proved; and whoſe Poſſeſſion did but little exceed + Six Years ; 
14 elected on argued very ſtrongly againſt the Line of Limitation having been 
IF 13th May — D 

11 1260: The drawn by the Court, ſo extenſively as to reach to | Twenty Years * 
Affdavit was For, that it was extremely clear to Him, that the Statute of 


pry ag Queen Anne intended to confine Applications for Informations 


1-66. Phe in Nature of a Quo Warranto to a very RECENT Time of Proſe— 
original Me- caution, It chiges the Relator to proceed expeditiouſly, er it 
ee is out of the Hands of the Court: And can it be ſuppoſed 

- "erm 1766. (eſpecially conſidering the general Scope of that Statute,) that it 
4 See the laſt did not mean to confine the firſt Application ? the Court, to a. re- 
cent and ſhort Time ? The Legiſlature could not mean, that the 
Court ſhould ever grant them upon ale Proſecutions ; whatever 

the Circumſtances might be. He laid it down, by Analogy 

from other Limitations of Actions, that confining the Proſecu— 

tion to fix, four, or two Years would be much more reafonable, 


than allowing any greater Number, much leſs twenty Years. 


Ii And He declared that this was his Sentiment at the Time 

iff when the Court eſtabliſhed this Limitation of twenty Years; but 
did not think it decent at that Time, to expreſs his Diſappro— 
bation of it. - 


But Lord MaANsFIELD ſaid, the Cou kr had ſerrled this to 
be the Line; and No-body made any Objection to it at 
the Time when They declared it: Therefore, it was 
now too late to object to it. 


I The Counſel for the Proſecution denied that the Act of 
14 9 Ain. c. 20. had any Sort of View to limiting the Time of 

1 commencing a Proſecution of an Information of this Kind: For 

which, They appealed to the Statute itſelf, 
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Lord MANSFIELD declared his Defire to eſtabliſh Cer- 
tainty, in Corporation-Cauſes. 


He did not, in this Caſe, go upon Length of Time, but upon 
the Fats ſworn; which amounted, as He thought, to a Proof 
of Reſidence. He expreisly declared that He did not, in ig 
Caſe, go upon the Length of Time, as a Bar: though Length of 
"time, even under Twenty Years, may in hm Caſes have it's 
due V/eight as one Circumttance joined to others. 


Mr. Juſtice As TON declared the ſame.—This does not 
turn upon ht Rule; but upon the Circumſtances of the Caſe: 


It appears, upon the Whole, that He «vas refid: nt at the Time 
when He was elected. | 


In the Caſe of Rex verſus Mz/bourne, P. 6 G. 3.— He had en- 
joyed the Franchiſe fen Years. But that alone "was not holden 
to be a ſufficint Reaſon to refuſe the Rule. 


Theſe People who ſwear for the Proſecutor, lay by, without 
recently proſecuting, though with a full Knowledge of the Fact: 
Which is a Reaſon againſt admitting their Complaint now firſt 
taken up, to be the Ground of our granting an Informition. In 
the Caſe of Rex verſus Lewis“, Capital Burgeſs and Alderman * 


V. ante, 


of New Radnor, the Court gave Coſts againſt the Proſecutor ; Vol. 2. 


becauſe he Himſelf knew the Complaint to be groundleſs. 


Tuſtice Hewi1TT held alſo that here was ſufficient 
Satisfaction given to the Court, of this Man's Reſidence. And 
the Court may, without any Impropriety, take Notice of the 
Conduct of the Perſons making the Affidavits pou which the 
Application 1s grounded. 


He thought that the Statute of 9 Ann. c. 20. does, upon the 
Whole, ſhew a Legiſlative [ntention to prevent Confuſion in 
Corporations, and an Apprehenſion oi Inconveniences attending 


ſtale Proſecutions; though the enact:ny Part does not indeed. 


contain any explicit Limitation of Time for commencing the 
Proſecution. 


Per CuR', unanimouſly— 


Rull DISCHARGED. 
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Rex verſus Edward Cator. 


HE Defendant had been convicted upon 5 G. 1. c. 27. 
and 23 G. 2. c. 13. of enticing and feducing Artificers in 
the Manufactures of this Kingdom into forcign Service. 


Both Acts are upon the ſame Subject. His Offence was 
within both Acts. The Artificer ſeduced was a Coach- -Spring 


Lord MANsFirr p—The latter Act ſeems to be a 


Repeal of the Former: It was made, to ſupply the Deficiencies 
of the former. 


N. B. The Penalty, for the firſt Offence, was by the for- 


mer. 100/, and three Months Impritonment: By the 
latter, 500 J. and twelve Months Impriſonment. For 
the ſecond Offence, by the former, Fine at Ditcretion, 
and twelve Months Impriſonment in the County-Gaol : 
And by the latter, 1200/. and two Years Impriſonment. 


Vide Rex verſus Medcalfe, 4th July 1750: Where the De- 


ſendant was convicted (by Confeſſion) upon Ore ſingle 
Information, of having ſolicited four difterent Artificers : 
And the Court held that they could inflict but One 
Puniſhment ; it being but One Information. That was 
a Conviction on 5 C. 1. c. 27. Alio Rex verſus Jom 
Nui, bt, twice; firft, on 28th Moy 1753; and pO 


on 2d wy 1754: Both, on the fame former Act of 5 G. 


* 1 27. In all theſe three Caſes the Fine was 100 /. 


Mr. Juſtice As T oN obſerved—That by the latter Act, 

there is 7:0 Dilcretion left in the Court: The Puniſhment di- 

rccted in it, is Ferenprory, The former Act directs the Fine for 
the firſt Offence, to be in “ any Sum net exceeding 100 J.“ 


The SeExTEX©E in the Cafe now before the Court, was 


To pay a Fine of 50 /; and to be impriſoned in the 
County-Gaol* of the County of Middleſex for twelve 
Calendar Months, and until the Fine be paid. 


Pope 


r 
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Pope ct Ux'. ver/us Redfcarne, Un'. &c. 


Rule had been made, upon the Application of the Defen- 

dant, who was an Attorney, for the Plaintiffs to ſhew Cauſe 
« Why the Ferue ſhould not be changed from the County of 
« York, where it is now laid: and be laid in the County of Mid- 
« dlejex.” And the Queſtion: was © Whether, an Attorney has 
« a Privilege of changing the Venue into Middle/tx, where he is 
« [DEFENDANT in the Cauſe.” | | 


Here was an Affidavit, that this Defendant reſided in V orkſhire. 


Mr. I/allace, on Pehait of the Plaintiffs, now ſhewed Cauſe 
againſt the Rule. He cited and relied upon the Caſe of Cooper 
verſus Mills, an Attorney, M. 10 G. 2. C. B. Barnes's Notes, 
Vol. 1. p. 244. Title © Fezue:' Where that Court deter- 


mined, #* that an Attorney being DEFENDANT hath 2 ſuch 
„ Privilege.” | 


Mr. Barnes, contra, for the Defendant, (the Attorney,) cited 
and rclied upon the Caſe of He verſus Morgan, Un'. Ec, in 
2 Strange 1049. Trin. 10 G. 2. 1736. B. R. where the Queſtion 
was * Whether in an Action agam/t an Attorney, he had Privi- 
lege to change the Venue into Middleſex; as well as to lay it 


« there, when he is Plaintiff: And the Court held, “there 
« was No Difference.“ | 


Mr. Juſtice As rox obſerved, that in the printed Rules 


of * this Court, (publithed in 1740,) that Refolution in 2 Str. See this Col- 


is inſerted; and in the fame Term, Trin. 1736: and it was looked ection {in Fo» 


, l 2 110) of the 
upon as ſettled, at ht Time. But the Caſe of Bi/je verſas Rules Orders 


Harcourt, P. 21/7. & M. (in 3 Mad. 280. and Carthero 126.) 2 _ 
denies any ſuch Privilege, where he is Defendant: And it ap- ny = way 
pears, from the Cate cited out of Barncs's Notes, „ that the Court ( «If a 


« of Common Pleas did determine fo, likewiſe,” in Mich. 1, Brier. 


= „% Attorney 
(7.2; | | -—6-gr--Oftcer 
© of the 


Court, be Plaintif, and the Adtion be laid in Middleſex; the Court will not change the Venue: And if 
any ſuch Perſon be a DEFENDANT, and /uct in any g7h-r County than in \Midilelex; the Court will, on 
motion, ALTER the Venue to Miadirfex. But where they ſue or or are ſued in aufer doit, as Executors 
Sc, or jointly witn other Verſons, then they loſe their Privilege.“ 
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I think, the Reſolution in Bie verſus Harcourt is the moſt 


rational Determination : And the Court of Common Pleas follow 
it ſtill. | 2 | 


There 


\ . 


. — — — —_— 4a ti. De —— * 
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There is no Neceſſity for an Attorney to go down into the 
Country to attend a Cauſe where He is Defendant. 


Lord MANsSFIELD—The Caſe of Bj: verſus Harcourt 
is the molt rational Determination : And the Court of Common 
Pleas follow it. , 


Mr. Juſtice HewiTT— They do fo. 


Per CuUR'. unanimoufly 
RuLE DISCHARGED. 


Though this Queſtion is now (it may be hoped) finally 
ſettled, yet it may perhaps amuſe the Reader's Curioſity, 
to lay before Him ſome intermediate Cafes upon the ſame 
Queltion, which I find amongſt my own Notes, ſubſe- 
quent to that of Bye and Harcourt, but prior to the pre- 
ſent Caſe, and which gradually lead to it. 


The firſt of them was in Hil. 1731, 5 G. 2. B. R. Biſhop 
verſus Burgeſs : Where the Venue was changed to Miadle- 
| ſex, becauſe the Defendant was an Attorney; though he 


lived in the Country, and never attended Jeſtminjler- 
Hall. | 


The next was an Action upon the Caſe, brought by Vgley 
verſus Morgan, an Attorney; reported (very ſhortly) in 
Strange 1049 : Of which I have a full Note. Mr. Lacey 
had moved, on the Behalf of the Defendant, to change 
the Venue from Surrey to Midadliſex; and obtained a Rule 
to ſhew Cauſe, On ſhewing Cauſe, He argued for the 
Attorney, the Defendant: Mr. Vaughan, for the Plain- 
tiff. Mr. Lacey (beſides the Caſes mentioned by Sir 
John Strange) cited the abovementioned Caſe of Biſhop 

. verſus Burgeſs; and alſo a Caſe in (. B. Hil. 5 G. 2. 
Hickes verſus Foot: Where an Action brought againſt a 
Barriſter was laid in Cornwall; and the ene was chinged 
into Middleſex, though the Barriſter could not practiſe at 
the Common Pleas Bar. e likewitc cited Bohun's In//i- 
tutio legalis 263. to prove * that an Attorney may chooje 
« whether he will ſue or be fued, out of Middleſex.” He 

_ argued that the Ren why the Attorney has this P:ivi- 
lege ariſes from his being obliged to attend J/e//monlter- 
Hall: And that Reaſon holds egua/ly ſtrong, where he is 

"EE Defendant, 
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Defendant, as where he is Plaintiff. And though in 


Brome's Caſe, 1 Keb/- 277. and in that of Thomp/or verſus 
Sir William Scroggs, in 2 Shower 176. and in that of Sera- 
man verſus Ling, in 2 Salk. 668. and in Hickes verſus 
Foot, the Defendants were Barriſters, yet Atrorntes are in- 
cluded within the Reaſons of thoſe Reſolutions: And 
Wilcocks's Caſe (mentioned in the Caſe of Seaman verius 
Ling) was the Caſe of an Attorney; and is in Point. Mr. 
Yaughats, on the other Side (for the Plaintiff,) cited a 
Caſe of Lacker verſus Harcourt, in P. 2 V. & M. © Caſe 
„ againſt the Defendant ; laid in Somerſetſbire. Sir Bar- 
* tholomew Shower Himſelf moved to change the Venue, 
upon Account of the Defendant's Privilege as an Attor- 
e ney and Clerk in Court, and to have it laid in Mddle-— 
*« ſox; and ſhewed ſeveral Rules wherein it had been 
done, (as for Mr. Bathurſt ;) and urged the ractice for 
* it, and the Reaſon of that Practice, v7z.' their ſuppoſed 
« conſtant Attendance on the Court here. But pRNIID 
% by Chief Juſtice Holt, et ceteros tacentes: For that 
* they have no ſuch Privilege.” Lord Hardi ke {at 
that Time Chief Juſtice) happened to be abſent, The 
Other three Judges made the Rule abſolute, for changing 
the Venue from Surrey to Mrddleſex. Mr. Juſtice Page 
mentioned a Caſe of Mr. Knight, Clerk of the Afſize for 
the Norfol4 Circuit, who laid his Action in Midaleſex, 
though the Cauſe of Action aroſe in Kent; and the Venue 
was changed, upon the common Affidavit: But, upon 
Mr. Knight's Motion, that Rule was ſet aſide, and the 
Venue brought back again to Mrddleſex. (See 2 Salk. 670. 
Knight verſus Farnaby et al". (S. C.) Now the ale of 
an Attorney is ſtronger than that of a Clerk of Aſſize: 
For an Attorney ought to attend at Hemi, ſter-Hall al- 
ways; whereas the Clerk of Aſſize is only boind to at- 
tend there to return the Po/teas. And there is no Doubt 
about Counſel's having ſuch a Privilege. Yet an Attor- 
ney is more obliged to attend, than a Couniel. Mr. 
Juſtice PRepvN ſaid, it was admitted, in all the Books, 
« that a Barriſter is within that Privilege; becauſe ,- 
&« minſter- Hall is the principal Place of a_Barriſter's At- 
« tendance. Now the Reaſon holds the ſame, tor A ttor- 
nies: And two of Mr. Lacey's Caſes ſupport this; ves 

Biſhop verſus Burgeſs, and Seaman verſus Lig. in 2 50 NY 

668. And the Rea/on of the Thing is the /ame, where 
the Attorney is Defendant, as where he is Plaintiff. Vr. 

Juſtice LEE faid He found no Difference between the 
Privilege of a Barriſter, and the Privilege of an Attor- 

ney, as to this Matter, where they are Pl/aimtif/s: Nor 
did he find any Determination to the Contrary, where 
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they are DEFENDANTS, excepting that Caſe of Lacker 
verſus Harcourt, in 1 Shower 148. and the /ame Caſe in 
Carthew 126. But the Caſes have /nce been determined 
otherwiſe; particularly, that mentioned in 2 S9/k. 608. 
and that of Biſhop verſus Burge/s. And it appears, 
from 2 Ventris 47. (in the Common Pleas,) “ that 
„ where an Attorney is Flaintiſt, he has Privilege to /ay 
« his Venue in Middleſex, becauſe of his Attendance 
« there.” And in the Caſe of knight verſus Farnaby et 
al. 2 Salk. 670. the Rule is laid down, * that Barri- 
«« ſters Ec who are to attend at Weſtminſter, have there- 
fore the Liberty of /aying their Actions in Middleſex, 
„hen T'/aintiff;,” [I find, amongſt my own MSS, 


two Caſes- to this Effect. One, in H. 5 G. 1. B K. 


Collins verſus Altham—* The Venue ſhall not be changed 
C frcm Midaleſex, where a Counſel or an Attorney is 
« Flaintiff: The other, in F. 8 G. 1. 2. B. N. 

Torreſt verſus Chaworth. * The Court . to change 
« the Venue from Midd eſex, upon the common Affidavit; 

« becauſe, the Plaintiff being an Attorney, was obliged 
* to attend the Court there,” ] 


Note—T hat although the Caſe of Lacker verſus Harccun, 


reported in 1 Shewer 148. is ſupppoſed by Mr. Juſtice 
Lee to be the ſame Caſe with Bye verſus Harcourt, re- 
ported in Carte 126. yet it docs not? appear with abſo- 


| Jute Certainty, © that, it 7s the ſame.” It is true, that 


they are Both reported as of the ſame Term: And the 
State of each Cale is like the Other. Nevertheleſs, there 
are ſome ſmall Differences. Sir / arthol mew Shower lays, 
He ſhewed ſeveral Rules where it had been done; and 
ſpecifies Mr. Bathurſt's Caſe : But it was denied, he ſays, 
by Chief Juſtice Holt, et ceteros tacenten. Whereas Car- 


teu mentions Andrew Loder's Caſe, as that in which the 


Rule was produced, and to whom the Privilege was al- 
lowed: And according to his Report, the Reſt of the 
Court were not ſilent; for he reheurles a Caſe which Mr. 
Juſtice Do/ben cited. Indeed Both agree that the Court 
denied the Motion, becauſe Ha court was the DEF EN 
DANT : And Both agree * that an Attorney, or Officer 
« of the Court, where he is DEFENDANT, hath no Privi- 
lege concerning the Venue. Upon the Whole, I con- 
JeQure „ that they were different Actions, but the ſame 

* Queſtion:” Which I collect from Carthew's ſpeaking 
of the Actions in che plaral Number: —“ Becauſe Har- 
court was the Letendant in , Actions,” 


The 
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The next Caſe, in Point of 5 55 to Wigley verſus Morgan, 
was Holliday verſus Burgeſs, P. 1739, 12 G.2. B. R. It 
was an Action on the Cafe upon a Promiſſory Note, 
brought againſt an Attorney. Mr. Yorke moved on his 
Behalf, to change the Venue from London to Middleſox, 
Ly (now become Chief Juſtice) mentioned the two 
abovementioned Caſes of Biſhop verſus Burgeſs, and g- 
ley verſus Mergen ; and ſaid, that though there had been 
a Difterence of Opinion, it was then ſettled, « that where 
the Defendant is an Attorney, the enu» may, at his 
* Deſire, be changed into Mzrdtejex.” Page, Probyn, 
and Chapple Jattices, agreed with the Chief: And they 
ſaid, it had been holden “ that gait: an Attorney, being 
5 Flaintiff, lays bis Action in Ad, ee, the Venue hall 
not be changed.” Lord Chief Juſtice Lre concluded 
with ſaying—“ Take a Rule: They may move to ſet it 

* aſide it they will.” 


The next Cate to this laſt was Jin verſus Evans, Un'. &c. 

Hil. 1759, 32 G. 2. B. R. Mr. Price had obtained a 
Rule to ſhew Cauſe why the Venue ſhould not be changed 
from Yorkſhire to Middleſex ; the Defendant being an At- 
torney, and ſued as Such. Mr. Luke Robinſon ſhewed Cauſe: 
And denied that an Attorney, being Defendan!, had ſuch 
Privilege. Mr. Juſtice De x1sox ſaid, there were De- 
terminations St,! Ways. Lord MansFitLD doubted 
whether the DzrENDANT, though he was an Attorney, 
had any Right to bring back the Venue into Middleſex, 
when the Plaintiff, (who has a Right to lay his tranſitory 
Action where he pleaſes,) has laid it elſewhere When 

an Attorney is Plaintif, it is indeed ſettled “ that Ile has 
« Privilege to lay his Venue in MiudleJex :” But it is 
not ſo well ſettled © that he can bring it back thither, 
& when he is Defendant.” In this Cale, the Attorney is — 
DEFENDANT : So that it differs from the Caſes where an 
Attorney is Plaintiff, It was, indeed, holden in the Caſe 
of W.gley and Morgan, * that there was no Difference be- _ 
«© tween an Attorney's being Defendant, and his being | 
« Plaintiff.” But in Lord Chict Jultice JToLT's Time, 
in Mr. Herccurt's Caſe, there was a ſolemn Determina-- 
tion the other Way: And, I believe, the Court of Com- 
mon Pleas determine the ſame Way now. Therefore it 
ought to be looked into. The Rule was (accordingly) 
enjarged, Of this laſt Caſe (of Wilſon verſus Evans) 
I find no further Note: And therefore I ſuppoſe that it 


never Came on again. 
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But the ſame Queſtion was revived in Hilary Term 1760, 
33 G. 2. B. R. in a Caſe of Tatterſali verſus Hill, an At- 
torney ; upon a Motion of Mr. Wheler's (on Behalf of 
the Defendant) to change the Venue from Worceſterſhire 

to Middieſex ; who cited Wigley verſus Morgan, and Wil- 

cocks's Caſe, as in Point. But Mr. Juſtice Deniſon an- 
| ſwered, that there were other Books to the contrary.” 

And Lord MANSFIELD faid, it had been doubted, ſince 

He came into this Court, in a Caſe of Wilſon and Evans, 

Mr. Cooper (Clerk of the Rules) informed the Court 

that that Cale had never been determined.” Where- 

upon, the Court gave Mr. Wheler a Rule to ſhew Cauſe. 

But I believe it ended there: For I never heard any more 

of the Matter. 4 


| Theyer ver/us Eaſtwick. 


N Saturday the 24th of January, Mr. Dunning moved for a 
Prohibition to the Conſiſtory Court of London, in a Cauſe 
of Defamation, for calling the Plaintiff Whore, in London. 


Two anonymous Caſes in Ventr. 343 and 352. are in Point. 


It was triable at Common Law; being puniſhable in London, 
at Common Law, by the Com of London. 


Lord MANSFIELD doubted, whether the Court could 


* They can judicially ate Notice of this Cuſtom of London. 

t. Argil v. | 
Hunt, Tr 5s G. 1. B. R. Driver et Ux'. v. Colgate, Hil. 12 G. 2. B. R. Hartopp v.. Hoare, P. 16 
G. 2. B. R. | 


But the Suggeſtion not being drawn up, it was ADJOURNED. 


On the. Wedneſday following (28th January this Motion 


having been renewed— 


Mr. Juſtice As rod faid—It muſt be upon Afidavit of 


the Cuſtom of London; and * that the Words were /p4ter 
+ It was ſo ** there * 


holden in | 
Hynes v. Thompſon, Mich. 12 G. 2. B. R. and in the abovementioned Caſe of Driver et Ux', v. Colgate. 


A Rule was then granted, pon filing ſuch an Affidavit. 
Which Rule was now made abſolute, 


I | Mr. 
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Mr. Juſtice As Tox ſaid—lt may be as well tried at Law, 


as in the Spiritual Court. 


Per Cux.— (Lord MANSFIELD abſent—) 


Rur made ABSOLUTE, 


FV. poſt. p. 2035. Buggin verſus Bennett, concerning the 
eceſſity of an Affidavit to ground a Motion for a 


Prohibition. 


() 


The End of Hilary Term 1767, 7 G. 3. 
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- See 2 Str, 


1217. Caſe of 


the Bail of 


Peter Vergen. 
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Fowler verſus Dunn. 


HE Recorder of London had moved, Yeſterday, for a 
Habeas Corpus to bring up the Body of the Defendant, 
who ſtood convicted of Felony, and was upon the Point of 


Tranſportation, in Order to be ſurrendered by mas Neil! in a Civil 
Action. 


There was, at firſt, a Difficulty with the Court, * whether 
this could be done AFTER Conviction for a Felony, and Sen- 
5 tence of Tranſportation.” But, at length, They granted the 
Motion ; the Recorder alledging that there was a Precedent in 
Sir John Strange's Reports *. 


N. B. There was a Doubt alſo with Maſter Owen, ** whether 
cc there ſhould not be a Habeas Corpus on the Civil Side: 
But He was afterwards ſatisfied that it muſt be on the 
Crown Side. 
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It now appeared that the Man was actually oz Board a Ship in 
the River, for Tranſportation; and that the Ship was ready 
to I, 
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Lord MANSFIELD faid that 7his made a very great Diffe- 
rence in the Caſe. For, under he Circumſtances, it might be 
extremely inconvenient : They might as well pray a Habeas Cor- 
pus to bring him hither, even after attual Tranſportation 3 for 
the King's Writ will run into the Colonies, 

Therefore THE Cour, under theſe Circumſtances, refuſed 
to grant the Motion, 


Nothing taken by the Mor iox. 


Buggin 
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Buggin ver/us Bennett. 


n HIS was a Queſtion concerning a Prohibition to the 


Court of Admiralty, to ſtay Proceedings there in a Suit for 
Seamen's Wages. 


The Ship was deſtroyed at Bencoolen, by Order of the Gover- 


nor, to prevent her falling into the Hands of the Enemy. The 
Maſter of Her agreed * that if the Mariners would aſſiſt in un- 
loading the Goods, they ſhould be paid their Wages.” 


It 'appeared upon the Proceedings in the Admiralty-Court, 
that it was covenanted and agreed Sc. But it was not expreſo- 


Saturday 9th 
May 1767. 


ly alledged to be by Deed. The Articles were ſet out at full 


Length. They were annexed to the Plea, and referred to by it; 


and the Locus Sigilli was marked (LS): And it was prayed © that | 


« they might be taken as Part of the Plea.” And the Defendant 
in the Admiralty alledged that it was covenanted “ and agreed by 
them, that Se Sc. Proceedings went on there, till Sentence 
was given for the Mariners. After Sentence, and not before, the 
Defendant below moved this Court for a Prohibition; ſuggeſting 
that it was a Contract by Deed, made at Land.” The other 


Side admitted the Execution of the Articles to have becn at 
Graveſend. 


Mr. Serjeant Burland now ſhewed Cauſe againſt the Pro- 


hibition. He ſaid that the Defendant below had not pleaded this 
| Deed there; but has pleaded another Matter, and ſubmitted to 
the Admiralty- Juriſdiction : And there is a Sentence againſt Him. 
He comes 790 late, therefore, AFTER Sentence. 


AFTER Sentence, the Court will not grant a Prohibition, un— 
leſs a Defect of Juriſdiction appears upon the Face of the Libel. 
Winch, 8. 1 Ventr. 343. 1 Strange, 187. Argyle verſus Hunt ; 
and Symes verſus Symes, (V. ante, Jol. 2. p. 813 in Trin. 1759. 


Theſe Articles are not alledged to be under Seal; only, e that 
« they were in Hriting. Therefore no Defect: of Juriſdiction 
appears. 7 | MT re K = 

Theſe Seamen were intitled to their Wages: And they ſhall 
be indulged in proceeding in the Admiralty, The Sentence 


there was given upon the Merits, Great Delay Protraction and 


Expence would be occaſioned to them, by the other Side's lyin 


by thus long, and ſubmitting to the Admiralty-Juriſdiqtion; if 


[ they 
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they could now at lat object to it. This late Application i bp 
dilly f for Vexation ; or calculated to ſave Coſts. 


Beſides, if their Suggeſtion was better founded than it is, yet 


here is 79 AFFiDAvIT 7 verify the Truth of the Suggeſticn. 


V. ante, 
p. 1944- 


The Counſel on the other Side (Sir Fletcher Norten, Mr. Dun- 
ning and Mr. Davenpert,) relied on the Caſe of How: Fg. ver- 
ſus Napier *, adjudged in laſt M:chaelmas Term. 


That was an Application pending the Suit, indeed: And this 
is after Sentence. But that Cafe was fully argued. and diſcuſſed: 
And it was ſettled, „that the Admiralty have no Juriſdiction, 
„ where the Agreement is Special, or by Deed under Seal.” 
And this appears to be a Contract made at Land, by Deed under 
Seal. For, the Articles are ſet out at full Length; the Locus 
Stgult is ſpecifically marked out; they are incorporated with the 
Anſwer ; it is alledged to be covenanted by them, ſo and ſo; and 
the Execution of them at Graveſend, (which Execution muſt have 
been by Sealing, is admitted. From whence it follows, that 
the Admiralty-Court had no Juriſdiction to proceed at all: And 


conſequently, their Proceedings were coram non Judice, and 
therefore void. 


And, as this Want of Juriſdiction appears upon the Face of the 


| Proceedings below, We do not come too late. 


If this Court ſee that an Inferior Court has proceeded coram 
non Fudive, they will, in ſuch Caſe, prohibir them in any Stage 


of the Cauſe, be it before or after Sentence. 


Here, the Court of Admiralty never bad Juriſdiction: And the 
Conſent or Acquieſcence of the Parties can not give them a Ju- 
riſdiction 1 in an Original Cauſe, if they really have none. 


It is the Province of this Court, to fre that Inferior Jurildic- 
tions keep within their proper Bounds, 


They denied that there was * Need of an 4 ſfrdavit to 3 
the Truth: of the Suggeſtion. They alledged 4 no other Affi- 
davit is requiſite, in the firſt Inſtance of applying for a Prohibi- 
tion, than an Affidavit to verify the Proceedings below, and- 
* that the Copy of them is @ true Copy.” 


Tun Coux r did not agree to this laſt Aſſertion .—They 
rather thought, that where the Want of Juriſdickion does not 


\ upon the Face of the Proceedings, an Affidavit was 


nece 
ary: x Lord 


jw 


| Faſter Term 7 Geo. 47 B. R. 203” 


Lord MansFiELD—lTf it appears upon the Pore A the 
Proceedings, „that the Court below have no Juriſdchian, a Pro- 
hibition may be ifſued at any Time, either before or er Sen— 
tence: Becauſe All is a Nuty; it is coram non udice. 


But where it does not appear upon the Face of the Proceedings, 
if the Defendant below will /e by, and ſuifer that Court to 90 
on, under an apparent juriſdiction, (as upon a Contract made at 
Sea,) it would be unreaſonable that this Party who when De— 
fendant below has thus lain by, and concealed from the Court 
below, a co/lateral Matter, ſhould come hither after Sentence 
againſt him there, and ſuggeſt that collateral Matter as a Cauſe ; 
of Prohibition, and obtain a Prohibition upon it, after all this 
nne. in the Jjuriidiction of the Court below. 


Now here is Nothing upon the Face of theſe Proceedings, 
which ſhews, that the Kdmiralty-Court acte t without Juriſdic- 
tion; or, that what they did was coram non Judice. The Word 
„ covenanted,” alone, is not ſuthcient to that Purpoſe : That 
Expreſſion does not nece//arily import ce that it was a Contract by 


« Deed” 


0 | 

In the Caſe of Hate verſus Napprer, the Application for a 

Frohibition was before Sentence: This is after Sentence, and 
upon Suggeſtion, of a collateral Matter. 


In that Caſe, no Objection was taken (as well as I can recol- 
ect) to the Want of an Afrdavit, And where the Want of 
Juriſdiction appears upon the Face of the Proceedings, an Ath- 
Gavit is not neceſſary; though every Suggeſtion that does not 
appear upon the Face of the Proceedings, but is colla eral and out 


of the Proceedings, ought to be verified by Afidavrr. 


In the Caſe now before Us, the Matter ſuggeſted: does not ap- 
pear upon the Face of the Proceedings; but is lateral, and out 
of them: And therefore it ought to be verified by Affidavit. 

3 

Mr. Juſtice YaTrs thought the preſent Cale to differ 
very much from that of H.we vertus Nappier. In that Cale, the 
Deed was relied upon, in the Admiralty-Court; and the Pro- 
hibition was a pplied for, hehre Sentence : And He ſaid, the Court 
were ſatisſied, that they were right in the Determination of Hat 
Caſe. But in the preſent Caſe, the Matter ſuggeſted was not 
ſhewen or urged or relied upon as an Objection to the Jurikiic- 
tion of the Court of Admiralty; nor does it appear upon the 
Face of the Proceedings, “that the Articles were made at Land, 
or under Seal.” | 
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Ir the Want of Juriſdiction appears upon the Face of the Pro- 
ceedings, there indeed a Prohibition may go at any Time: It 


is indifferent whether it be applied for before or after Sentence. 
The Reaſon is, becauſe All is a mere Nullity. +» 


If a Prohibition is applied for, the Ground of ſuch Applica- 
tion ought to appear to the Court applicd to. If the Want of 
Juriſdiction appears to the Court, there is no Need of an Af- 
fidavit to verify it: But if the Matter ſuggeſted as a Ground of 
Prohibition does t appear upon the Face of the Proceedings, 

there mult be an Afdavit to verify the Truth of it. 


Mr. Juſtice As ro The Matter now ſuggeſted as a Ground 
of Prohibition was not made Uſe of as an Objection below, to 
ouſt the Admiralty of Juriſdiction. It ſhould have been tendered 
to them, as a Plea, to ouſt them of their Juriſdiction. The 
had no Notice that there was any ObjeCctioff to their Juriſdiction. 
Therefore, even before Sentence, it would not be decent to grant 


( 
| ö a Prohibition, when no ſuch Plea had been tendered to them: 
| Much leſs, after Sentence. 


Xe As to an Afidavit to verify the Truth of the Suggeſtion—lt is 
not neceſſary, where the Defect of Jurisdiction appears upon the 


Face of the Proceedings: But where it ariſes from Matter debors, 
then there muſt be an Affidavit. 


A Suit for Mariners Wages may be brought in the Admiralty. 
To which Purpoſe, He cited a Caſe in 3 Lev. bo. Coke vertus 
2 Cretchet Ec, and another like Caſe, of *Midaleron verſus Scclly 
(mentioned at the End of it;) in both which Caſes a. Prohi- 
bition was denied: “ For Mariners Wages grow due to them 
« for Labour done at Sea; and the Charter and Contract at 
« Land is only to ain them.” And of this Opinion was 
Hale alſo; as North Chief Juſtice ſaid, (in the former of theſe 


two Caſes,) upon Conference with Him at the Deſire of the 
Court of Common Pleas. 


. The Word “ covenanted” is only ſed e as a Deſcription of the 
| Contract: It does, not, of itſelf alone, thew that it was by 
| Deed. 


Mr. Juſtice HewiTT—This Caſe admits the Determina- 


tion in the Caſe of Howe verſus Nappier: It does not thwart it 
at all. 


If the Defect of juriſdiction appears upon the Face of the Pro 
ccedings, the Whole is a NULLITY : Iherefore the Suggeſtion 


1 needs 
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needs not be verified by Afidavit. But you cannot avail yourſelf 
of an Objection debors, without an Afidavit. 


This Caſe now before Us is an unfavourable Caſe : The Party 
has lain by, and not ojefted to the Proceedings below. 


The Word *© cvenanted” is not, of itſelf alone, certain 
enough to ſhew it to be a Deed, ſo as to ouit a Court of Juri(- 
diction. Therefore it does nat appear upon the Face of the Pro- 
ceedings © that They wanted Juriſdiction.” 


It is reaſonable to move, befere Sentence, ſor a Prohibition, 
upon Affidavit of the Truth of the Suggeſtion, where the Fact 
ſuggeſted 1s not pleaded. And that was the Caſe of Hlewe and 
Napier. But here they have acquieſced till after Sentence; and 
no Defe& of Juriſdiction appears upon the Face of the Proceed- 
ings, We may therefore refuſe this Prohibition confitently with 
the Reſolution of the Caſe of Howe verſus Nappier. 


Here Sir Fletcher Norton urged that Want of Juriſdiction dves 
oppear upon the Face of the Proceedings. For, it does appear 
upon the Allegation, “ that it was a Contract by Deed.” And 
the Articles are annexed, and referred to; and 'tis prayed that they 
may be taken as Part of the Plea. | 


Tur CouRT anſwered Him, that this Allegation with 
it's Reference, makes no Difference: It does nt prove * that the 
Contract was by Deed.” Every Matter dehors muſt, after Sen- 
tence, be verified by Afidavit, Why did they not rely upon 
this Objection below? Why did they lie by, and acquieſce, till 


after Sentence. 
PROHIBITION DENIED; and RuLE DISCHARGED. 


On the Monday following, Mr. Juſtice ASTON informed the 
Court and the Bar, that He had, ſince Saturday, found two 
Caſes relating to the Neceſſity of an Afidavit being produced, 
in Order to ground a Motion for a Prohibition; viz. Hynes ver- 
ſus Thompſon, Michaelmas 1738. 12 G. 2. B. K. and Driver ver- 
ſus Colgate, Hil. 1738. 12 G. 2. (the next Term) in B. K. 


n 


. 5 
re 


Tax Agee 


In the former Cafe, Mr. Deniſon ſhewed Cauſe againſt a Pro- 
hibition to the Eccleſiaſtical Court of the Biſhop of Bri/#s/, to 
ſtay a Suit there, ſor calling a Woman “ Whore,” in Bristol. 
He objected, that the Suggeſtion, which was that there is a 
„ Cuitom in Priſtol, (like the Cuſtom in London,) that the 
Words, if ſpoken there, are actionable; and that the Party is 
Ns corporally e e there &c; and that the Words were 
« ſpoken in Briſto“; N was not verified by Afidavit, as it ought to 
have been. He alto objected, that this Matter ought to have been 

fpieaded 


. 


| 
bf 
| 
x 
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{ pleaded below: Which was not even ſuggeſted. Lord Chief 
il Juſtice LEH ſaid, He did not ſee that any Thing was verified. 
| :. ” Aceorang And thereupon, the Rule was diſcharged &. 


fo my Own 
No: e of this n 
Cate, there was a Suggeſtion of the Cuſtom; but no Aﬀicavit “ that the Words were Helen in Priſtal.“ 


I izve Notes of both theſe Cates, agreeable to the Account here given of them. 


In the latter Caſe of Driver verſus Colgate, Vr. Robinſon 
moved for a Prohibition to the Conſiſtory Court of London, to ſtay 
a Suit there, for calling a Woman * Whore,” in London; be- 
. though there was an Affidavit “ that the Words were ſpo- 
« ken in Loden; yet the Cuſtom was on ſuggeſted, but not 
pleaded. The Court held, that the Cuſtom mult be ether verified 
Aijidavit, or pleaded: But a Suggeſtion alone was Not 
lufficient. 


4 In the former Caſe of Hynes verſus Thompſon, 1600 Chief 
f Juſtice Ly laid down the Rule to be—-** That if you move 
\ | « for a Prohibition, upon any Thing not appearing upon the 
« Face of the Proccedings, you ought to have an Ajadas it of 
the Truth of the Suggeſtion.“ And he cited Godfrey verſus 
L lexvellin, 2 Salk. 549. in Point; and 2 Salk, 551. Pl. 1-, 
Where ol Chief Juſtice laid down the Law to be, That 
« wherever the Matter which you ſuggeſt for a Prohibition, is 
« f5reion to the Libel, you mult plead it below, before you can 
cc Trang 1 Prohibition: Otherwiſe, where the Cauſe of Prohibi- 
tion appears po the Libel” And Lord Chief Juſtice LIE ſaid, 
in that Cate of Hynes verſus Thompſon, that He thought it mult 
either be pleaded “ that there was ſuch a Cuſtom,” or an 4f- 
didit of it. And Mr. Juſtice Chapple hinted that Prohibitions 
had been too calily granted: And was of Opinion that there 
ought to be an Afiidavit to verify the Suggeſtion. 


In the latter Caſe of Driver verſus Co gate, the Court held that 
there was no Neceſlity to p.ead it below, in Caſes of Prohibitions 
for Morde ſpoken where they are. by the Caitom actionable, as 
there is in Caſe of a Prohibition on duggeſtion of a Modus. For, 
in the former Caſe, they can not go on, it the Suggeſtion be 
true: Put in the latter, of a Modus —If the Modus be admitted 


in tlie Spiritual Court, they may go on; becaule the juriſdic— 
tion Continucs. 


So here, as Mr. Juſtice As rox obſerved, the Deed not ap- 


4 — fearing t9 be under geal, it would bc a like Admiſſion, as ad- 
1 — mitting a Modus. 
1 4 V. ante, In all other Caſes +, they laid down a general Rule, © that it 


P- 2032. 


A muſt either be pleaded below, or verified by ada it. 
Laſt wick, | WW right 
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Wright verſus Fawcett, Eſq. 
(In the Crown Paper.) 


HIS was a Return to a Mandamus directed to Chriftopher 
Fawcett Eſq. Steward of the Court-Leet of the Burrough 
of Morpeth, commanding him to admit and ſwear Joſeph Wright 
a Freeman of Morpeth. It ſet forth that the Burrough of Mor- 
peth is an ancient Burrough ; and that the ſaid Foſeph I/r:ight had 
been duly elected a Freeman of the ſaid Burrough, and thereby be- 
came lawfully intitled to be ſworn and admitted, and ought by the 
Steward to be ſwirn and admitted into the Place and Office of 
One of the Freemen of the ſaid Burrough. It then ſet forth that 
the ſaid Joſeph li right, after his Election, duly tendered and 
preſented Himſelf &c, and demanded of the Steward to be by 
Him ſworn and admitted into the ſaid Place and Office accordin 
to the Cuſtom of the ſaid Burrough: Yet that the Steward, ell 
knowing the Premiſſes, but Having no Regard for the Duty of his 
Office in that Behalf, did then and there, without any reaſonable 
Cauſe, abſolutely refuſe and yet doth refuſe to ſwear and admit 
the ſaid 7% h Wrizht into the ſaid Place and Office &c. The 
Writ therefore commands the Steward to ſwear and admit or 
cauſe Him to bz ſworn and admitted into the ſaid Place and Ot- 
fice Ce; and to adminiſter or cauſe to be adminiſtered to Him all 
the Oaths which are in ſuch Caſe uſually adminiſtered and taken; 
oR ſhew Us Cauſe to the Contrary thereof, Gc. 


Mr. Fawcett returns That the Manor and Burrough of Mor— 
peth now are, and from Time whereof the Memory of Man is 
not to the Contrary have been, an ancient Manor and Burrough; 
and that the Free Burgeſſes or Freemen of the Burrough of Ar- 
peth aforeſaid now are and immemorially have been a Body Cor- 
porate and Politic in Deed Fact and Name Se; and that the 
Place and Office of a Free Burgeſs of the faid Burrough, and the 
Place and Office of a Freeman of the ſaid Burrough, are and im- 
memorially have been One and the ſame Place and Office. The 
Return then procceeds to alledge, that the Right Honourable 
Frederick Earl of Carliſie, at the Time of iſſuing the faid Writ, 
and alſo at the Time when the ſaid 7% p li rigbt demanded of 
Him to be by Him ſworn and admitted into the Place and Of- 
fice of One of the Freemen of the ſaid Burrough, and long be- 
fore, was, and continually from thenceforth hitherto (to the 
Time of the Return) hath been, and yet is Lord of the Manor 
and Burrough of Morpeth aforeſaid; and that the {aid Earl and 
all other Lords of the ſaid Manor and Burrough for the Time 


being, from Time whereof the Memory of Man is not to the 
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Contrary, have had and have uſed and accuſtomed and of Right 
ought to have a Court-LERET or View of Frankpledge held and 
to be held in and for the ſaid Manor and Burrough, before their 

Steward of the ſaid Court for the Time being, twice in eve 
Year, (Once Ec, and again &c,) as belonging and appertaining 
to the ſaid Manor and Burrough. The Return further certifies 
and alledges, that the ſaid Earl and all other Lords of the fa:d 
1 TEES Manor and Burrough for the Time being, from Time whereof 
the Memory of Man is not to the contrary, have had and have 
uſed and been accuſtomed to have, and of Right ought to have 
certain Court-BARON holden and to be holden in and for the 
[1 ſaid Manor and Burrough at certain times of the Year, that is to 
{i | ſay, on the Days when the ſaid Court-Leet or View of Frank- 
| pledge hath been and ought to be holden as aforeſaid, and alſo 
i on Monday next aſter the Feaſt of the Epiphany, as to the ſaid 
Manor and Burrough belonging and appertaining. Mr. Farecett 
further certifies and returns that within the ſaid Manor and Bur- 
rough there now is and and from Time whereof the Memory of 
Man is not to the Contrary hath been a certain ancient and lau- 
dable Cuſtom there uſed and approved, that is to ſay, That the 
«« Jurors ſworn and charged, at every ſuch Court-Leet or View 
© | « of Frankpledge ſo held and to be held in and for the ſaid 
[ „Manor and Burrough as aforeſaid, to inquire and preſent thoſe 
« Things which to the View of Frankpledge belonged and be- 
„ longs to inquire and preſent, during all the Time aforeſaid 
have uſed and been accuſtomed and of Right ought to be Free 
„ Burgeſſes or Freemen of the {aid Burrough of Morpeth ; and 
ö | Each of Them, during all tne Time aforeſaid, hath been and 


** * * 
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«© hath been uſed and been accuitomed and of Right ought to be a 
Free Burgeſs or Freeman of the ſaid Burrough ;” and that 
within the ſaid Burrough there now is and for all the ſaid Time 
; whereof the Memory of Man 1s not to the Contrary there hath 
} ben a certain other ancient and laudable Cuſtom there uſed and 
approved, that is to ſay, “ That the Jurors ſworn to ſerve and 
„ ſerving at every Court-Baron held and to be held in and for 
the ſaid Manor and Burrough, during all the Time aforeſaid, 
have been and have uſed and been accuſtomed, and of Right 
„ ought to be Free Burgeſſes or Freemen of the ſaid Burrough ; 
and Each of Them, during all the Time aforeſaid, hatle been 
* and hath uſed and been accuſtomed and of Right ought to be 
a Free Burgeſs or Freeman of the ſaid Burrough.” He further 
certifies and returns, that within the faid Burrough of Morpeth 
there now 1s and for all the ſaid Time whereof the Memory of 
Man is not to the Contrary there hath been a certain other an- 
cient and Jaudable Cuſtom there uſed and approved, that is to 
tay, ** That VERY Perſon admitted and ſworn into the Place and 
*© Office of a Free Burgeſs or Freeman of the ſaid Burrough hath 
«© been and hath ed and been accuſtomed, and of Right ought to 
„ be, BEFORE Vi being admitted and ſworn into the Place and 
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% Office of a Free Purgeſt or Freeman ” the Gas Burrough, p- 
7 pROVED-of by the LORD or THE $AlD MaNnoR AND Bo- 
cc ROUGH, to be a Free Burgeſs or Freeman of the ſaid Bur- 
% rough.” He further certifies and returns, that the ſaid Joſeph 
Wright was NUT duly ELECTED a Freeman of the ſaid Burrough, 
as in and by the ſaid Writ is ſuppoſed : And He further certifies 
and returns, that the ſaid Joſeph Wright NeEvER was APPROVED- 
of by the jaid Earl of Ca? lille or any other Lord ef the ſaid Manor 
ard Burrough of Morpeth to be a Free Burgeſs or Freeman of the 
ſaid Burrough. And Vor THESE Reaſons, He ſays, He has not 
{worn and admitted or cauſed to be ſworn and admitted the ſaid 
Joſeph Wright into the ſaid Place and Office of One of the Free- 


men of the ſaid Burrough Cc; neither has He adminilered or 


cauſed to be adminiſtered to the ſaid Joſeph Wright All the Oaths. 


which are in ſuch Cale uſually adminiſtered and taken, as by the 
Writ is commanded; nor can nor ovght He 10 to do. 


Mr. Walker, on Behalf of the Proſecutor, objected to this 
Return, „that it was DOUBLE, and therefore bad.“ 


A double Plea could not be admitted, even in a Civil Caulc, 
before the Statute of 4 & 5 Ann. c. 16. § 4. And that Act does 
not extend to any other than Civil Caſes. He then entered into 
the Reaſons of it; and argued upon them at large. 


Mr. Wallace, contra, ſaid the Steward was required to admit 
and ſwear Him; oR fo ſbew Canſe why He does not. He ſhews 
7700 good Cauſes : Which He certainly may do. 


The Practice is ſo; as appears by the Caſe of Green verſus 


Mayor of Durham *. And in the Caſe of Ward verſus Mayor ,. V. ante, 


Newcaftle (very lately,) ſeparate Iſſues were found : And the Pro- p. 
ſecutor of the Writ was not admitted. 


In 2 Lord Raym. 1244. 5 Ann. Regina verſus Mayor and Al. 


dermen of Norwich, upon a Mandamus to admit and ſwear One 
Dunch an Alderman of Norwich; Holt, Chief Juſtice ſaid -“ that 
a Return may contain as many Cauſes as the Perions that make 
* the Return pleaſe.” In 1 SaleK. 430. S. C. it is expreſsly taid, 
* that the Court agreed that ſeveral Cauſes may be returned.) 


Mr. Walker's Reaſoning applies to Pleading only. But diffe- 
rent Facts may be replied in one Replication. 


Mr. Walder replied, that there is no Difference between An— 
ſwers to the King, and Anſwers to a Party: And, by Common 


Law, a double Anſwer can not be given to a Party, Therefore, 
neither can it to the King. 


Here 


127, 
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Here we ſuggeſt only a ſingle Fact, viz. © that He was duly 
« elected.“ This double Anſwer puts it upon the Crown to hew 
that Both the Anſwers are falſe, If They can give two Anſwers, 
They may give Two Thouſand : And it can not be ſuppoſed that 
the Crown ſhould be put to ſhew them al to be bad. Beſides, 
this would alſo diſtract the Attention of the Court, 


In Green's Caſe, no Exception was taken to the Form of the 
Return: They took Traverſes *. Dunch's Caſe was not argued 
upon that Point. In that Caſe, Mr. Juſtice Powell ſaid, *©* If the 


* Return be not contradictory, it is very inveigling : The Court 
cannot tell what you rely upon .“ 


"The Anſwer ought to be a s1MPLE Anſwer; though it may 
include ſeveral Facts. 


The Statute of 9 Ann. c. 20. does not juſtify a double Return 
though it allows ſcveral Traverſes. 


Lord MANSFIELD—I fee no Poubt upon this Caſe, 
Here is a Duplicity in the Writ; which requires a Duplicity in 
the Return. The Writ ſtates “ that He was duly elected; and 
* that He zhereby became intitled to be ſworn.” The Anſwer 
15, „that He was not dub ccc: And further, © that He was 
not intitled to be facorn in; becauſe ile has not been pre- 
viouſly approved-of by the Lord of the Manor; which is 
eſſentially neceſſary, according to a Cuſtom which the Steward 

*« ſets forth, to be cone before He can be admitted and ſworn.“ 


cc 


cc 


Mr. Walker's 8 would ſtrip Him of One Half of his 
Caic, He has Two deciſive Anſwers: And why ſhould He be 
obliged to give up One of them? He is commanded to admit 
and {wear Him; or ſhew Cauſe to the Contrary, And He ſhews 
a good Keaton for not admiting and ſwearing Him. He ſays, 


this Perſon was neith r elefted nor approved: Both which Quali- 
fications were eſſentially neceſſary. 


Where a Man has wo concluſive Anſecers, it is contrary to 
every Principle of Juſtice to coraznc Him to One of them alone : 
"Tis a Rule which ever hau have been received; and the 


Legiſlature have /et it r:ght, by opening the Defence, and ad- 
mitting tne Detendant to plead leveral Pleas 4. 


The Profecutor can not be ſurprized: For, both Cauſes are 
ſpecified to Him, in the Keturn. And as to the Diſtraction of 
the Attention of the Curt or Jury—This is as much an Ob- 
jection to taking ſeveral Iſiues on Mandamuſes. And the Au- 

1 thoril ies 
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thorities, as well as the Reaſon of the Thing, are on this Side 
of the Queſtion, 


Mr. Juſtice YaTEs—Several conſiſtent Cauſes may be re- 
turned to a Mandamus: The Number of them makes no Dif- 
ference, 


Mandamuſes are +. Giflinguiihable from the Caſe of Civil. 
Actions. 


Civil Actions concern private Rights between Party and Party: 
In Civil Actions, Nothing is in Queſtion, wherein the Public is 
concerned. And the Defendant muſt, in theſe private Caſes, 
know his own Defence, and upon what Foot he 1s to put it. 


But in a Mandamnus relating to a public Office, the Queſtion is 
«© Whether the Perſon ought or ought not to be admitted to the 
« Office.” And if He can be ſhewn to be an Uſurper, the 
Court will not admit Him; for They ought not to admit an 
Uſurper : But if he has a Right, he ought to be admitted, 


The Queſtion here is, © Whether upon the whole Matter, 
« He ought to be admitted.” The Steward is, by this Writ, 
commanded either to admit; or to ſhew Cauſe why He does not. 
And He may ſhew One or more Cauſes; provided they be con- 
ſiſtent. Therefore this is diſtinguiſhable from Pleas to Civil 
Actions. 


Mr. Juſtice AsTon—The Return is good, where it an- 
wers the Suppoſal of the Writ. This Writ charges the Steward 
criminally. It charges Him with refuſing to admit and ſwear this 
Mr. Wright, well knowing the Premiſſes, but having 9 Regard 
for the Duty of his Office in that Behalf, So that the Stew ard is 
charged as criminal in that He did not admit and fwear Him: 
And being ſo cherged with a Breach of his Duty, He may re- 
turn as many con/iſtent Anſwers as He will. And this Anſwer 
is conſiſtent : For it directly follows the Suppolal of the Writ. 


Mr. Juſtice Hewi1TT—This being a Matter of a p4/4//: 


Nature differs from private civil Cauſes. 


If the Steward might not return ſeveral Cauſes, where there 
really are ſeveral good Objections to the Protecutor of the Man- 


damus, an U/urfer might be admitted into a public Office, which 


He hes no Right to. _ 
FART. IV. Vor. IV. | L's There 
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There is no Authority to warrant the ObjeQion : The Au- 
thorities are on the other Side. Therefore He concurred in 
holding the Return to be ſufficient, 


Per Cuk'. unanimouſly 


RETURN ALLOWED, 
6 | 


Thurſday 14th Rex verſus John Tucker and Eleven Others. 
May 1767. 
HE Defendant and Eleven Others had been indicted in the 
{ fame Indictment, which was for unlawfully exerciſing the 
Trade or Myſtery of tanning Leather contrary iv the Statute of 
I Jac. I. c. 22. § 5. concerning cutting and tanning Leather, 


On Thurſday 5th Feb. laſt, it was objected by Mr. 4ſurſ, 
who moved on behalf of the Defendants, to quath the Indict- 
ment iſt. That this is ot an indictalle Oe: Vor the Pro- 
ſecutor ought to purſue the Penalty annexca to the Offence, 
which is ſpecified in one and the ſame Clauſe of the Act; vis. 
Forfeiture of the Leather tanned, or the juſt Value thereof. And 
2dly That eve ral Defendants can not be jo:ned in One and the 
ſame Indictment. | 


A Rule was then made to ſhew Cauſe: And it was now made 
abſolute. Mr. Wallace, for the Proſecutor, ſaid He thought He 
could ſupport the Indictment, upon the fr Objection; but He 
could not upon the Second. 


Whercupon— 


RuLE made ABSOLUTE (for quaſhing the Indictment.) 


nau 15th Wright and Rathbone, Aſlignces of Richard Scott, a 
May e. Bankrupt, against George Campbell, the Younger, 
and Stephen Hayes. 


HIS was an Action of Trover brought by the Aſſignees of 

Scott a Baukrupt. The Plaintiffs declare upon their Pot- 
ſeſſion of certain Quantities of Wheat and Beans, and lay their 
Damage at 1000/; The Defendants plead the general Iſtiue. The 
Cauſe was tried before Mr. Juſtice Bathurſt at Laucaſter-Aſſizes 
on 
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on 21ſt March . When it is ſtated to have appeared in 
Evidence — 


That Lewis Fontaine, a Merchant in London, on 4th Juve, 
ſhipped the Goods mentioned in the Declaration on Board a Ship 
called The Two Friends, whereof William Spencer was Maſter, 
then in the Port of London and bound upon a Voyage to Liver- 
pool: And that the ſaid William Spence thereupon ſigned two 
Bills of Lading, of the ſame Tenor and Date as follows 


Shipped by the Grace of Gop, in good Order and well con- 
ditioned, by Lewis Hontaine, in and upon the good Ship called 
The Friends, whereof is Maſter, under Gop, for this preſent 
Voyage, William Spencer, and now riding at Anchor in the River 
of Thames, and by Gop's Grace bound for Liverpool, to lay, 
102 Quarters 4 Buſhels of Wheat, in 164 Sacks; and 217 Quar- 
ters 4 Buſhels of Beans, in 348 Sacks, 20 Matts, being marked 
and numbered as in the Margin; ; and are to be 


delivered in the like good Order and well-con- Wt 


Danger of the Sea only excepted, unte Order or t9 
Aﬀiiens ; He or They paying Freight tor the faid 
Goods as per Charter-party. In Witneſs whercof, 
the Maſter or Purſer of the ſaid Ship hath affirmed to two Bills 
of Lading, All of this Tenor and Date: The One of which 
Bills being accompliſhed, the Other to ſtand void. And ſo Gop 
ſend the good Ship to her defired Port in Safety: Amen. 

Dated in London, 4th June 1706. Milliam Spencer. 


That Mr. Fontaine, on the ſame Day, indorſed One of the 
Bills of Lading to Richard Swanwick, who was then a Merchant 
in Liverpool, as follows; vi. Deliver the within in fiir. 
% Richard Swanwickh or Order: Lewis Fontaine ;” and, by the 
next Poſt, ſent the Bill of Lading, ſo indorſed, to Mr. Swan— 
Wick at Liverpool; which was received by him, 


That on 2d 7uy following, Swanteicł, being arreſted hy the 
Sheriff of Lancaſhire for the Sum of 400 J. at the Suit of Meſſis. 
Guinand and Hankey, applied to Richard Scott, who was alto a 


Merchant at Liverpool, with whom San wick had had De: alings 


in giving olit and taking Credit upon Notes and Bills of Eu 
change, and to whom Swanwick was then imdeviid (upon Balance) 
in the Sum of 80 J. or upwards, to become Bail po Him to tlie 
Sheriff: Which Scott refuſed doing, unleſs Stantich would iv. 
him a Security to indemnify him againſt the Conlequerces 55 
becoming Pail, and alſo a Security for his Debt. Upon this, 
SWAN . produced the Bill of Lading which he had received u- 
dorſed from Fontaine, and offered to indorſe it to Scott; aliuring 

Scott 


320 — Quas ters. 
20 Matts. 


102 4 Wheat, in 164 Sacks, 
ditioned at the aforeſaid Port of Liverpool, the 217 4 Beans, in 348 ito. 


512 Sacks. 
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Scott * that the Goods comprized in it were Hi own Property, 
© and that he had faid for them; (which was not true.) Upon 
this, it was agreed between Swanw? t and Scott, that Scott ſhould 
become Bail 0 the Sheriff; that Swanceick ſhould nd: rs the Bill 
of Lading to Scott; and that He ſhould ſell the Goods, and 
ſhould out of the Produce be indemnified; and what remained 
ſhould be applied towards Satisfaction of the Debt due from 
Swanwick to Scott. And upon this, Scott became Bail; and Swan- 
wick indorſed the Bill of Lading to Sc:tt, as follows; wiz. De- 


* This ſhould « liver the within to Mr. REbard * C j,; or Order; Value 


be Sci H#, 


{uppole, 


& received. Richard Swanwick'—and delivered the fame to 
Scott. 


That, the Day following, Fontaine, being come down from 
London, applied to Scott concerning the Bill of Lading which 
had been to indorſcd; and informed him * that the Goods com- 
© prized in the Bill of Lading had been conſigned by Him to 
c Swanwick os a Fatior onlx, to be diſpoſed of for Him { Fon- 
„ faine: Which was the Truth; though Swanwick had repre- 


ſented himſelf to Scott, as the real Proprietor. And Fontaine 


then inſiſted upon Scott's relinquiſhing any Right or Claim he 
might have under the Bill of Lading : Which he refuſed to do. 
Then Fentaire made an Indorſement upon the other Bill of 
Lading, for the Delivery of the Goods to the Defendants. 


That, in a few days afterwards, the Ship arrived with the 
Goods at Liverpool; and Scott demanded the ſame of the Maſter, 
by Virtue of the Bill of Lading which ha? been indorſed to him; 
and tendered the Freight and Charges: But the Maſter, having 
received an indemnity from the Defendants, refuſed to deliver 
the Goods to Scott, and atterwards delivered them to the 
Defendants. 


That Scott and Stvartwick, ſoon afterwards, ſeverally became 
Pankrupts, and a Commithion duly ifſued againſt Each of them, 
and they were thereupon reſpectively found Bankrupt>, and 
Sco't's Effects were properly atizgned to the Plaintiffs; who de- 
manded the Goods of the Defendants, and tendered to them tac 
Freight and Charges and other Expences: Lut they rctuicd to 
deliver them, and afterwards converted them to their own Uſe. 


Upon which, a Verdict was found for the Plaintiffs, for 
"421/. 115. being the nett Value of the Goods, and 403. Coils; 
ſubject to the. Opinion of the Court, Whether the Plaintiffs, 


under the Circumitances of this Caſe, are intitled to recover 
againſt the Defendants. 


1 
1 . 


Mr. 
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Mr. Wallace, on Behalf of the Plaintiffs (the Aſſignees,) ar- 
gued that They had a Right to recover. 


By Indorſement of a Bill of Lading, the Property is transferred; 
and the Conſignee has ſuch a Property in it, that He may aflign 


it over. 1 Ld. Raym. 271. Evans verſus Martiet *, M. g. 708 2 
Ic an 


V. 2 B. R. | 3 Salk, 290. 
S8. C. 
This Aſſignment is abſolute: Here is no Truſt, no Conſi- 
dence, no Reſtriction. Swanzorck might have aſſigned and trans- 
ferred the Right of it, before the Arrival of the Ship. 


Here was no Notice of the Goods being the Property of 


Fontaine. 


Scott was a Purchaſer for a valuable Conſideration, without 
Notice. ; 

Fontaine might, if He had thought proper, have conſigned 
the Goads to S j., As Fattor : On the Contrary, He has 
conſig 00 them to Him or Order, abſolutely. The Goods pats 
by Indorſement, as much as Money on the Indorſement of a Bill 
of Exchange: And Swanwzick might transfer the Right jult as 
well as he might have done upon a Bill of Exchange. 


Mr. Davenport, contra, for the Defendant, cited 1 Sa/k. 160. 1 
WWhitecomb verſus Jacob; where it was ſolemnly ſettled that 1 
Goods or Merchandiſe in the Hands of a Factor ſhall be taken 
as Part of the Merchant s Eſtate (the Employer's,) and not the 
Factor's. 


Swanwick could neither ſell nor pledge this Bill of Lading: 
For, He muſt be conlidered as a Faftor; and a Factor has no 
ſuch Right, 2 Str. 1178. Paterſon verſas Tajſh. Ile can only 
«* ſell: He can not pledge the Goods, as a Security for his own 
* 


* 
22 


Here was u Conſi Jeration- Money paid for this Indorſement of 
the Bill of Lading from Swanwick to Scott: It was done, to in— 
demnify and ſecure Him, upon his becoming Bail for Mr. Scar. 


The Aſſurances given by Swanwice to Scott are ſtated not 
* to have been true.” But whatever the Conſideration of 97 
wick's Tadorſing to Scott might be, yet He could not transter 
more than He had: And the Aſſignees can have no better Right 
than the Conſignee had, 
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The Goods never came to the Hands of Scott If they had 
ever been in his Poſſeſſion, that might have been a firong Caſe. 


But Mr. Pontain?'s Repreſentatives have the Goods in heir 
Hands. 


How can Mr. Scott keep Goods of perhaps the Value of 1000 7. 
to indemnify Him from becoming Bail for four or five hundred ? 
He pretends to be liable to the Action of Guinand and Hanley, 
as Bail: But it does not appear that He either has actually paid, 
or is even liable to pay any Thing. 


Being equal in Right, the Condition of the Poſeſor is the Beſt. 
But this ſeems to be a. Trick between Swanwick and Scott, to 
cheat Mr. Fontaine, the true Owner of the Goods. 


The Right continued in the true Owner. 


Mr. Wallace, in Reply—Swanwick was to fell the Goods as 2 


Truſtee for Fontaine. 
/ 

It is not material, whether there was a real Debt due from 
Sewarwick to Gurnand and Hankey, or not. The becoming Bail 
for Him was a good Conſideration. And there was a bond fide 
Debt, at the ſame Time due from Swanwick to Scott. It was a 
quite fair Traniaction between Them. 


if there is no Damnification at all, the Indorſee would have 
ſtood (in Equity) in the Place of the Indorſer. The Pill of 
Lading, being abſolutely indorſed to Swanwirk, the Property of 
the Goods was vetted in Him. This is a Caſe between a bond 


fide Purchaſer, and a Conſigner: And here, the Conligner had 


ablolutely parted. with his Property to Swanwik; who, for a 
valuable Conſideration aſſigned to Scott. 


Lord MaNxsFIETID EIn the preſent Caſe, Law and Equity 


gre the fame. 


This is clear, that if there is an Authority never ſo general, by 
Indorſement upon a Bill of Lading, without diſcloſing that the 
Indorſce is Factor, the Owner (as between Him and the Factor) 
retains a Lien, till Delivery of the Goods, and before they are 
actually fold and turned into Money. 


If the Factor plays it over, with Notice, to a third Perſon, 
then it may be followed in the Hands of ſuch third Perſon: 


For, in ſuch Caſe, It remains in his Hands juſt as it did in the 
Hands of the Fader Himself. 


C 


But 
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But if the Goods are 45nd fide fold by the Factor at Sea (as 
they may be, where no other Delivery can be given) it will be 
good, notwithſtanding the Statute of 21 Fac. 1. c. 19. the Ven- 
dee ſhall hold them by Virtue of the Bill of Sale, though no 
actual Poſſeſſion is delivered: And the Owner can never diſpute 


with the Vendee; becauſe the Goods were {ſold bond fide and by 
the Owner's own Authority. 


If ſo, then the Whole of this Caſe turns upon this Queſtion, 
« Whether this was a fair Tranſaction, bond fide, between Swar- 
&« corick and Scott, for a valuable Conſideration, and without No- 
« tice; or a Trick and Contrivance between them to cheat an 
«© honeſt Owner out of his Property.” 


Now this, which is the material Fact, is not flated. 


Scott never inquired into the Fact, whether Swanwick had 
really bought the Goods, or was the real Owner of them. It is 
indeed ſtated that Swanwick told Scott © that the Goods were his 
«© own, and that he had paid for them.” But did Scott believe 
Him? That does not appear. He truſted to Swanwick's Word. 
No Letters were produced : No Price fixed. 


Security againſt the Conſequences of becoming Bail is the Pre- 
tence. But the being Bail for Swanwick could be no Part of the 
Confideration : For Scott's Debt from Swanwick was at leaſt 800 J. 
And the Value of the Goods was only 4311. Therefore Nothing 
was left for the ſecuring Him as Bail. | 


The Circumſtances of the Caſe, as ſtated, are exceflively ſtrong 
to ſhew that theſe two Men contrived to cheat a Third; and 
that the Tranſaction between them was fraudulent. But this 1s 
not ſtated : The Cale is therefore 7mperfect/y ſtated. 


The Tarts Other JuDGes agreed that here ſeemed to 
be a fraudulent Colluſion between Stwantrck and Scott + But that 
the Fats were not ſufficiently ſlated. Wherefore— 


Lord MansFieip—Let there be a New Trial, with- 
out Colts. 


RvLt accordingly, 


Long 
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Long ver/us Dennis. 


HIS was an Ejectment brought by % Long, on the De- 

miſe of William Hurley and Mary his Wite, againſt Abra- 
ham Dennis. It was tried at the laſt Aſſizes for the County of 
Devon, before Mr. Juſtice Gould: And a Point was reſerved, 
upon the following Special Caſe. 


Cas Robert Ballyman, being ſeiſed in Fee-ſimple, duly made 
his Will Ec, dated 11 March 1727; and thereby deviſed unto 
Richard Clarke and Peter Kerſlake their Heirs and Aſſigns, all 
that his Mcfſuage Tenement or Farm called Parke Ec; vuron 
TrvsT to pay the yearly Rents and Profits thereof, by Quarterly 
Payments, to his Son Rebert Pallyman during his ſaid Son's na— 
tural Life: And from and after his Deceale, the Truſtees and 
their Heirs were to ſtand ſeiſed of the Premiſſes, to the Uſe of 
ſuch Woman as ſhould be his Wife at the Time of his Death, 
during the Term of her natural Life, for her Jointure; ſubject 
to the Proviſo or Condition next in the ſaid Will particularly 
mentioned and exprefled; And from and after the Deaths of his 
ſaid Son Robert and ſuch Woman as ſhould be his Wife at the 
Time of his Death, then in Truſt to and for the Uſe and Behoof 
of the firſt Son of the Body of the ſaid Robert his Son lawfully 
to be 2 and the Heirs of the Body of ſuch firſt Son law- 
fully iTuing ſubje& nevertheleſs to the ſaid Proviſo or Con- 
dition; and for Want of ſuch Iſſue, to the ſecond third fourth 
nfth and all and every other Son and Sons of the Body of his ſaid 

Son Robert lawfuliy. to be begotten, and the Heirs of their 
teveral Bodies ſeverally reſpectively and ſucceſſively iſſuing, as 
They ſhould be in Seniority of Age and Priority of Birth e C3 
ſubject to the ſaid Proviſo or Condition; and for Want of Iſſue 
Malc of the Body of his ſaid Son Robert, then to the Uſe and 
choof of All and Every the Daughter and Daughters of his 
Body lawfully to be begotten, and the Heirs of their ſeveral 
Bodies; ſubject to the ſaid Proviſo or Condition ; and for Want 
of ſuch Iſſue, then to the Uſe and Behoof of his [own] two 
Daughters Hannah Ballyman and Elizabeth Ballyman their Heirs 
and Aſſigns for ever. PRoviDED always, and it was his very 
$7, 2 Intent, and expreſs Meaning.“ That in Cale his ſaid 
don Robert thoul! marry with any Woman nt having a com- 
"4 phos Marriate- Portiom ; OR without the Conſent and .: *pproba- 
„fon of the ſaid Truſtees their Heirs or Aſſigns, in Writing 
„ under their Hands and Seals, to be executed. in the Preſence 
« of Iwo or more credible Witneſſes, firſt had and obtained; 
that then his ſaid Truſtees and their Heirs and Aiſigns, im- 
« mediately after the Death and Deceaſe of his ſaid Son Kebert, 
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« ſhould ſtand and be feiſed of the aid Meſſuage and Tene- 


« ment or Farm called Parke, with the Appurtenances, to and 
« for the only Uſe and Behoof of his ſaid two Daughters Han- 
« H and Elhzabeth and their Heirs for ever; any Truſt, Uſe, 
« Bequeſt, Limitation or Deviſe thereof to or to the Uſe of his 
« {aid Son Revert, or to ſuch Woman as ſhould be his Wife at 
« the Time of his Death, or to the Heirs of the Body of the 
« {aid Robert, or any other Truſt Uſe Limitation Bequeſt: or 
% Deviſe,. or any other Thing in that his Will contained, to the 
« Contrary. thereof in any wiſe notwithſtanding.” And his 


Will, true Intent, and Meaning was, and He did declare © That | 


« the ſaid Proviſo or Condition therein before. expreſsly men- 
« tioned was NOT zntended by Him nor to be conſtrued or taken to 


be IN TERROREM; but a ConDITION, for Want of Perjor- 


« mance whereof in every Reſpet?, the ſaid Lands called Parke 


* ſhould zu no Caſe be veſted in ſuch JYVife of his ſaid Son Robert 


« nor the Heirs of that Marriage, but (on the Contrary) that his 
« (aid Truſtees and their Heirs ſhould be ſeiſed of the ſaid 
„ Premiſſes to the on/y Uſe and Behoot of his ſaid #900 Daug h- 
« ters and their Heirs, in Manner aforeſaid.” And after giving 
ſeveral Legacies among his Daughters, He made the ſaid Hannah 


and Elizabeth his Daughters reſiduary Legatees and Executrixes. 


Which Will he duly figned ſealed publiſhed and declared in the 
Preſence of three ſubſcribing Witneſſes, who duly atteſted the 
Execution thereof. 85 


The Teſtator Robert Ballyman died ſeiſed, on 18th Ocfober 
1730. 


Robert Ballyman the Son married Mary Stephens, on 28th of 
May 1739. 


In January 1765, He died; and was buried the 29th Day of 
the ſame Month; leaving the ſaid Mary his Widow, and One 
Daughter called Maria, Both now living: Which ſaid Maria 


married the ſaid Abraham Dennis the Defendant. 


Hannah Bal.ymay, One of the ſaid Teſtator's Daughters and 
Deviſees named in his Will, died in the Month of Ocfober 1751, 
in the Life-time of her ſaid Sitter E/zzabeth. 


The ſaid Elizabeth, the Other of the Teſtator's Daughters and 
Deviſees, on the 6th Day of May 1732, married with the ſaia 


Richard Clarke; and had Iſſue, by Him, Mary their Daughter, | 


baptized 17th of April 1734, now Wife of Milliam Hurley. 


The ſaid Richard Clarke and Peter Ker/ake, the two Truſtees, 


were Both living, at the Marriage of the ſaid Robert Bal'yman 
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with Mary Stephens. The ſaid Ker/lake died in November 1740; 
And the ſaid C/arke died in February 1748. 


|, 
fi The ſaid Elizabeth, the Wife of the ſaid Clarke, ſurvived Him 
| and alſo the ſaid Hannah her Siſter ; and died in December 17 54, 
i leaving the ſaid Mary her only Child and Heir at Law; who, on 
0 the 29th Day of June 1761, married with the ſaid William Hur- 
9 ey: Which ſaid Villiam Harley and Mary his Wife are the 
0 Leſſors of the Plaintiff. 


: The ſaid Hurley and bis Wife, in Right of the ſaid Mary, as 
* Heir at Law of the faid Elizabetb her Mother, claimed Title to 

; the ſaid Meſſuage Tenement Farm and Premiſes, under the ſaid 
| Proviſo in the ſaid Teſtator's Will; alledging “ That the ſaid 5 
| « Mary Stephens was a Woman of no Circumſtances, and had i 
« not a competent Marriage-Portion at the Time of her Mar- I 


: << riage with the ſaid Ba//yman the Son; and that They were mar- 
1 „ ried without the Conſent of the ſaid Truſtees firſt had ac- 
q * cording to the Intentiors and Directions of the ſaid Teſtator's 
1 | % Will.” | 

N | 


| In Puſuance thereof, the Leſſors of the Plaintiff delivered an 
3 Ejectment for recovering Poſſeſſion of the ſaid Premiſſes: To 
x which the ſaid Defendant Dennis appeared, and entered into the 
| Common Rule, and pleaded. And Iſſue being joined, the Cauſe 
came on to be tried at the laſt Aſſizes for the County of Devon: 
When the Jury found—* That the ſaid Mary Stephens, at the 
„Time of her Marriage with the ſaid Robert Ballyman, HAD a 
« competent Marriage-Portion ; but that the ſaid Robert Ballyman 
„ married her wITHOUT any Conſent or Approbation of the ſaid 
« Truſtees named in the ſaid Will ;” and thereupon found a Ver- 
dict for the Plaintiff, ſubject to the Opinion of this Court upon 


) the following Queſtion—“ Whether the Leſſors of the Plaintiff 
<< have a Title to recover the ſaid Premiſſes.“ 


Mr. Gould, for the Plaintiff, argued that though the Son's 
Wife had a competent Fortune, yet as the Words were in the 
Digunthive, it was neceſſary that He ſhould: alſo have the Conſent 
of the Truſtees. To this Purpoſe He cited the Caſes of Harvey er 
al. verſus Aſton et al. Comyns 726. and Creagh et U. verſus 
Wilſon et al'. 2 Vern. 572. He ſaid, this was a Condition pre- 
cedent: And, to prove it to be ſo, He cited Bro. Title“ Con- 
* ditions,” p/. 67. By the Words of the Will, this Eſtate could 
not have veſted, till the Condition was performed, It is very 
ſtrongly and particularly declared and expreſſed in the Will, 
<< that the Eſtate ſhould net veſt in the Heirs of ſuch Marriage, 


„ unleſs the Condition ſhould be performed.“ Cary verſus Ber- 
tie et al 2 Vern. 333. | 
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— 


It will be objected * that the Truſtee might have an Intereft 


«to defeat the Condition, having married One of the Teſta- 
4 tor's Daughters.” 


But that Objection will not hold in this Court. No ſuch 
Objection was offered in the Cafe of Creagh et Ux'. verſus Wilſon, 
2 Vern. 572. and in Harvey et al. verſus Aſton et al. Comyns 750. it 
is ſaid “ As to the Suppoſition That ſuch a Truſtee may act out 
« of Intereſt, or for By-Ends, and ſo refuſe Conſent without any 
« Ground, ſuch Proceeding would ſurely be a Breach of Truſt ; 
« which this Court (the Chancery) may find Means to remedy, 
«© as well as in Caſe of other Breaches of Truſt,” 


In the preſent Caſe, this Condition is at well performed: And 
therefore the Leſſors of the Plaintiff ought to have Judgment. 


Mr. Serjeant Gym, who was to have argued for the Defen- 
dant, was not come down. But Lord MansFI1ELD ſaid He was 
quite clear on his Side, without hearing Him. 


Lord MANSFTIELID— Conditions in Reſtraint of Marria 
are odious; and are therefore held to the utmoſt Rigour and Strict- 
neſs. They are contrary to ſound Policy. By the Roman Law, 
they are all void. 


Conditions precedent, muſt previouſly exiſt. Therefore a 


theſe, there can be no Liberality, except in the Conſtruction of 
the Clauſes. | 


But in Caſes of Conditions ſub/cguent, It has been eſtabliſhed 
by Precedents, that where the Eftate is not given over, they 
ſhall be conſidered as only in Terrorem. This ſhews how Odious 
ſuch Conditions are: For, in Reaſon and Argument, the Diſtinc- 
tion between being or not being limited over is very nice; and a 
_ Clauſe can carry very little Terror, which is adjudged to be of 
no Effect. Though, to be ſure, the Reaſoning will not hold. 
If the Eſtate is given over, ſuch a Condition can not be got 
over, 


The preſent Caſe is doubly in T. errorem ; and made ſo by adding 
the Clauſe that the ſaid Proviſo or Condition was not intended 
* by Him, nor to be conſtrued or taken to be in Terrorem.” 


In the Caſe of Daley verſus Clanricarde, in Chancery, 1oth De- 
cember 1738, the Condition was—* that ſhe ſhould marry with 
* the Conſent of Truſtees; if not, the Eſtate was given over. 
The Truſtees were applied to: They offered to agree, on a pro- 
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make Strides in Favour of a Forfeiture. 


—— 


er Settlement being made. The Marriage was had, without 
their Knowledge: But the Settlement being afterwards made, 
their conditional Conſent was holden to be ſufficient. 


In the Caſe of Burlton et Ux'. verſus Hompbries and Others, 
20th February 1755. in Canc'. the Condition was, “' that if She 
« married without the Conſent of N. H. in Writing, then Sc: 
And the Eſtate was given over. She married without his Privity: 
But He gave his Conſent as ſoon as he knew of the Marriage. 
Lord Hardwicke held this a ſufficient Conſent to intitle Her to 
the Real and Perlonal Eſtate which was given Her, if She mar- 
ried with the Content and Approbation of N. H. to be ſignified 
in Writing. 


J mention theſe Caſes, to ſhew that the Court ought not to 


There can be but One true legal Conſtruction of theſe Con- 
ditions: and therefore it muſt be the ſame in the Court of 
Chancery, and all the other Courts of Weſtminſtcr- Hall. 


The Meaning of the Teſtator, or the Control which the Law 
puts upon his Meaning, cannot vary; in what Court ſoever the 
Queſtion chances to be determined. 

In the preſent Caſe, the Forfeiture is ſo cruel as to begin with 
the innocent 1//ue of the Offender, who is to have it for his own 
Liſe, at all Events. 


This Teſtator coniidered Money as the only Qualification of a 
Wife: But He ſtill means to leave it to the Judgment of the 
Truſices, © whether there might not be /ame Equivalent for 
« Money:“ He only meant to require Heir Sandion, in Cale his 
Son married a Woman wi#hout a competent Fortune, 


This is undoubtedly a Condition precedent : It muſt have been 


performed before the Son could take; before his Intereſt could 
velt. 


The Conſtruction muſt be, to veſt the Eſtate, „in Caſe his 
Son married a Woman with a competent Fortune, or had the 
„ Conlent and Approbation of his Truſtees to marry a Woman 
„without one:“ The Blunder is in the Penning only. The 
Meaning is —© that in er Event, it ſhall ve”. The Perfor- 
mance ol either Part of the Alternative veſts the Eſtate. 


Here is no Objection to the Vlarriage. And One of the 
Tru.cwacs is become One of the 1/-yiices over. Therefore a Cauſe 
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of Objection ought to be he Otherwiſe it ſhall be conſidered 
as if His Conſent was with-holden without Reaſon. 


The Conſequence is, that the Judgment muſt be againſt Mr. 
Gould's Chent. 


The THREE Other Jupors concurred in thinking it to 
have been the Intention of the Teſtator, that his Son's complying 
with either Part of the Alternative ſhould be a Performance of the 
Condition ; and that he did not incur a Forfeiture, unlets he had 
broken both Parts of it. And they ALL agreed, That All Con- 
ditions in Reſtraint of Marriage ought to be conſtrued with the 
utmoſt Rigor and Strictneſs. 


Per CuR'. unanimouſly 


PosTEA to be delivered to the DeErENDANT. 


Morris, Eſq. ver/us Miller, Eſq. 


HIS was an Action for Criminal Converſation with the 

Plaintiff's Wife. The Cauſe came on to be tried on the 
24th of February laſt : when it was not thought neceſſary to have 
a Special Verdict found ; but it was agreed that a Verdict ſhould 
be found for the Plaintiff, with 500 /. Damages; ſubject to the 
Opinion of this Court, upon the following Queſtion — 


«© Whether, to ſupport an Action for a Criminal Converſation, 


« there muſt not be Proof of an a&/ual/ Marriage! 


The Fact was, They were married at May-Fair Chapel. 
* The Register or Book, could not be admitted in Evidence. V. 26G. 2, 
Keith, who married them, was tranſported: and the Clerk, who © 33: 81, 
was preſent, was dead. So that the Plainttt could not prove the 2 
actual Marriage, by any Evidence. | 


On the firſt Day of this Term, Vr. Serjeant Davy, on Behalf 
of the Detendant, moved for Leave to enter up Judgment as 
in Caſe of a Non-ſuit; in Order to have the Opinion of the 
Court, upon the Queſtion reſerved at the Trial. | | 


His Objection was, That the Verdict was found for the Plain- 
ce tiff, without ſufficient Ee of the Plaintitf's Marriage. 


A Rule was accordingly granted, for the Plaintiff to ſhew 
Cauſe why the Verdict ſhould not be tet ative, and a Judgment 6f 
Non: ſuit entered for the Defendant. 
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Lord MANSFIELD obſerved that This was the beſt Method 
to put it into: For there was no Need of a Special Caſe, 
upon ſuch a Queſtion as this. 


Yeſterday, (Monday 18th May 1767,) it was argued by Sir 
Fletcher Norton and Mr. Stowe, for the Plaintiff; and by Mr. 
Serjeant Davy and Mr. Wallace, for the Defendant. 


The CovunstL for the Plaintiff inſiſted that the Evidence was 
admiſſible: And tne Jury had believed it. 


We proved Articles between the Man and his Wife, made 
after Marriage, for the ſettling of the Wife's Eſtate, with the 
Privity of Kelations on both Sides. We proved Cobabitation, 
Name, and Reception of Her by every Body as his Wife; though 
We did not indeed prove it by any Regiſter, or by Witneſſes 
who were preſent at the Marriage. 


In Ejectment, five Months ago, before Lord Mansfeld, this 
Sort of Evidence was oftered and received, 


Lord MAansFIELD—It certainly may be done ſo, in all Caſes, 
except Two: One is in Proſecutions for Bigamy; and 


this Caſe (if ſuch Proof cannot be here received) is the 
Other, | 


Sir Fletcher Norton—The Defendant Miller confeſſed to the 
Landlord of the Lodgings, That She was Captain Morris's 
« Wife, and that He had committed Adultery with Her.” And 


0 Con feſſion is the ſtrongeſi Evidence, even of the higheſt Crimes. 
N So that this Confeſſion is a Prof of an afua/ Marriage. But, in 
1 the preſent Caſe, it was not neceſſary to prove ſtrictly an a&ual 
i Marriage. 


The Plaintiff's Counſel therefore prayed, that the Rule might 
be diſcharged, and the Verdict ſtand. 


The CounstrL for the Defendant objected to the Admi/ibility, 
of the Evidence of a reputed Marriage only, as they termed it. 
Their Objection conſiſted of two Parts: (Iſt.) It does not come 
up to the Rule “of being the 5% Evidence in the Plaintiff's 


«« Power;” (2dly.) It is only an Inference of Marriage, a mere 
Reputation of Marriage. 


The Confeſſion can not be extended beyond a Confeſſion of it's 


being a Marriage in Reputation: The Defendant knew Nothing 
of any Marriage in Fact. 


I Sir 


/ 


Sir Fletcher Norton, in Reply, ſaid that Confeſſion is better than 
Proof by Witneſſes: It renders ſuch Proof unneceſſary. Con- 
feſion would be good Evidence on a Proſecution for Bigamy. 
Therefore it is the beſt Evidence in the Plaintiff's Power. A 
Confeſſion without Reſtriction or Limitation muit be taken in 
the ſtrongeſt Light agam/# the Party making it, 


Lox DP MANSFIELD—I do not, at preſent, remember any 
Action for Criminal Converſation, where an actual Marriage was 


not proved. Proof of actual Marriage is always uſed and under- - 


{ſtood in Oppoſition to Proof by Cohabitation, Reputation, and 
other Circumſtances from which a Marriage may be inferred, 
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We will tell you our Opinion, To-Morrow. 
CuR' adviſare vult. 
Lord MANSFIELD now delivered the Opinion of the Court. 
Wr are ALL clearly of Opinion, that in this Kind of 


Action, an Action for Criminal Converſation with the Plaintiff's 
Wife, there muſt be Evidence of a Marriage in Fact: Acknow- 


ledgment, Cohabitation, and Reputation, are not ſufficient to 


maintain this Action. 


But We do not at preſent define what may or may not be 
Evidence of a Marriage in Fact. \ 


This is a Sort of Criminal Action : There is no other Way of 
puniſhing this Crime, at Common Law. | 


It ſhall not depend upon the mere Reputation of a Mar- 
riage, which ariſes from the Conduct, or Declarations, of the 


Plaintiff Himſelf. 


In Proſecutions for Bigamy, a Marriage in Fact muſt be 
proved, | 


No Inconvenience can happen by hit Determination: But 
Inconvenience might ariſe from a contrary Determination; which 
might render Perſons liable to Actions founded upon Evidence 
made by the Perſons Themſelves who ſhould bring the Action. 
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Pitt verſus Yalden. 


In AE R. Scrjeant Nares and Mr. Dunning ſhewed Cauſe, Yeſter- 
day, . Why the Attorney for the Plaintiff ſhould not pa 

« {he Debt and Coſts ;” for not having declared againſt the De- 

fendant within two Terms; by the Omiſſion whereof the Defen- 

dant obtained his Diſcharge. They diſputed the Meaning of 

* This Rule the Rule“ made in Tr. 2 G. 1. 1716; and alſo the Attorney's 
ht Gong * being charged with the Debt in this ſummary Way: It ought, 
ot 4% at leaſt, to be left to a Jury, to judge of the Quantum of the 
Damage the Plaintiff may have ſuſtained, 


Sir Fletcher Norton and Mr. Selwyn, contra, for the Plaintiff, 


The Point of Law, they ſaid, is fully ſettled, ** That the Term 

& in which the Arreit was made, is to be conſidered as One of 

« the two Terms.” For which, they cited Pullen verſus Mile, 

which Caſe is reported ante, Vol. 3. p. 1448. They alſo cited a 

Caſe of Rufſel verſus Stewart, in C. B. lately; where, in an Ac- 

tion againſt Mr. Palmer, Attorney for the Plaintiff I a 

Verdict with 500/. Damages was given againſt Palmer, tor his 

+ See ths Ignorance of or miſtaking this very Rule . Therefore they ar- 

deb. st, Bed, that no Attorney can now defend Himſelf under Igno- 
1-93. Note. rance of it, or miſtaking the Meaning of it: For All Practiſers 

I have there are now bound to take Notice of it; and muſt anſwer it to their 

Ported ths”: 'Glzents.,..: if they neglect it. 


Dat nages 
given to have 
been V hundred Tounds: But they were only fiwe.} 


And the Remedy may be had by their Clients againſt them, 
cither in a ſummary Way; or by Way of Reference to the 
Matter, „to ſee what Damage the Plaintiif has ſuffered ;** or 
it may be ſought by an Action, if the Plaintiff chooſes that 


Method. 


Nete. It was ſaid, that in Palmer's Caſe, the Lord Chief 
Juſtice of the Common Pleas, on the firſt Trial, directed the 
Jury t find the Vele in Damages: But He was afterwards 
latisfied that He ſhould have left the Dnantum of the Damages to 
the Jury. And upon this Mis-direQion, a New Trial was 
granted: And on the New Trial, the Jury gave 500 /. Damages 
4. See this only ; and this, upon the Foot of a craſja Neg/igentia | 1... 
Ceca Esie 
- more particulaily tated, at the End of the preſent Caſe, 


3 Lord 
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Lord MANSFIELD— That Part of the Profeſſion which 
is carried on by Attornies is liberal and reputable, as well as uſe- 
ful to the Public, when they conduct themſelves with Honour 
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and Integrity: And They ought to be protected, where They 6 
act to the belt of their Skill and Knowledge. But every Man is 1 
liable to Error: And I ſhould be very ſorry that it ſhould be nt; 


taken for granted, that an Attorney is anſwerable for every Error 
or Miſtake, and to be punithed for it by being charged with the q 
Debt which he was employed to recover for his Client from the 1 
Perſon who ſtands indebted to Him. | | 


* 
i 
A Counſel may miſtake, as well as an Attorney. Yet no One 1 
will ſay that a Counſel who has been miſtaken ſhall be charged 1 
with the Debt. The Counſel indeed is honorary in his Ad- 
vice, and does not demand a Fee: The Attorney may demand a 


Compenſation, But neither of them ought to be charged with 
the Debt for a Miſtake. 


Not only Counſel, but Judges may differ, or doubt, or take 
Time to confider. Therefore an Attorney ought not to be liable, 
in Caſes of reaſonable Doubt. 


I own, I was alarmed at the Verdict againſt Palmer. That 
Caſe was before Me at Chambers; where it was inſiſted that the 
Reaſon of not charging the Defendant in Execution, was upon Ac- 
count of a Compromite depending. I referred them to the Court; 
and the Court thought there was no Compromiſe depending. 
They had no Doubt upon the Conſtruction of the Rule. 


Lord Chief Juſtice Milmot told Me, after the ſecond Trial, 
(if I remember right,) that his Opinion was, at firſt, with the 
Defendant : But that it afterwards came out, upon the Defen- 
dant's own Evidence, (and the Verdi& went upon that Foot, ) 
„that it was /ata Culpa, or craſſa Negiigentia, in Palmer the 
Attorney; and that there appeared to be in Reality 2 Ground 


for the Pretence of a Compromile;” (which had been made 
Part of Mr. Palmer's Excuſe and Defence.) 


Here, I think it is not a car Caſe enough for the Court to 
proceed in a ſummary Way. In. fome Caſes, the Court may cer- 


tainly do ſo: But in his Caſe, the Plaintiff ought to be left to 
his Ation, 


The Attornies * are far from having been guilty of any groſs - There were 
Miſbehaviour. It does not appear to Me, that They were grotsly 185 8 
negligent, or grotsly ignorant, or intentionally blamable : They FOE 8 17 
were Country-Attornies; and might not, ard probably did not Hu « i 
CART.:1iV.:YoL, IV. NS: know, 
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know, that this Point was ſettled here above. The Words of 


, & 2 the Act * are not fo explicit as to direct them clearly : And they 
M. c. 21. 52. 


might act innocently. 


Therefore We ought not to proceed againſt them in a ſun- 
mary Way. 


Mr. Juſtice YaTEs—The Practice upon the Rule of 
Trin. 1716, 2 G. 1. is ſettled, ** that the Term in which the 
« Defendant is arreſted, is reckoned as One of the two Terms; 
«* and that if the Defendant be not charged with a Declaration 
* before the End of the ſecond Term, he ſhall be diſcharged 
„ out of Cuſtody on filing Common Bail, without giving Notice 
<«« to the Plaintiff or his Attorney.” 


And though the Words of 4 & 5 V. & M. may favour the Plain- 
tiff; yet that does not make the Rule inconſiſtent with the Act. 


Every Court may modify its own Rules of Practice, if not 
inconſiſtent with the Law. And this Rule of Court is clear and 
plain, “that the Defendant ſhall be diſcharged, unleſs he be 
„charged with a Declaration 20/74in the two Terms.“ 


But We ought not, in that Caſe, to entertain an Application 
for a ſummary Proceeding : It ought to be left to a Jury, as to 
the Quantum of Damages. The Whole of the Debt might not 
be recoverable: There may be favourable Circumſtances ; and 
theſe are ſo. The Rea/ Debt is not aſcertained, nor the Quantur 
of it, 


Palmer's Caſe was ſtronger than the preſent. There, the De- 
fendant was in Execution. The whole Debt there was 3000/. 
Palmer, the Maſter, was reminded by his Clerk, „that He ſhould 
«© charge the Defendant in Execution :” And there were other 
Circumſtances. . The Expectation of a Compromiſe, which had 
been urged as an Excuſe, appeared to be only a Pretence, when 
it came to be examined into. 


Therefore I think this Rule ought to be diſcharged ; but not 


with Colts. 


Mr. Juſtice As ro and Mr. Juſtice HEwiTT concurred 
in the ſame Opinion. 


Per Cuk'. unanimouſly— 


Rur DISCHARGED, but without Colts. 


Lord 
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Lord MANSFIELD now (on Tueſday the 19th) mentioned, 
that He had ſeen Lord Chief Juſtice Milmot ſince Yeſterday; and 
talked with Him about the Cate of Ruſſell verſus Stewart in C. B. 
{ Palmer's Caſe:) And Lord Chief Juſtice Milmot told Him, 
That at the ſetting out of the Cauſe, He thought it very hard, 
and not at all reaſonable, that an Attorney ſhould be made an- 
ſwerable for the Debt, upon Account of a mere involuntary un- 
deſigned Miſtake in a nice Point of Practice; but afterwards, 
upon the Examination of Mr. Palmer's Clerk, it appeared that Mr. 
Palmer ſhewed Him a Memorandum relating to a Compromiſe 
between the Parties; but the Clerk told Him © that He muff 
« nevertheleſs charge the Defendant within the Two Terms.” 
Mr. Palmer, however, did not charge Him within the two 
Terms: And the Hope or Apprehenſion of a Compromiſe was 
pretended to have been the Cauſe of not doing ſo. (And it ap- 
peared in 74s Court too, that Palmer urged the Apprehenſion 
of a Compromiſe as an Excuſe for his delaying to charge the 
Defendant in Execution.) But Lord Chief Juſtice Milmot ſaid, 
it appeared upon the Evidence, in the latter Part of the Courſe 
of the Cauſe which was tried before Him, that the Attorney for 
the Plaintiff had offered to Mr. Palmer, that if He would declare 
upon his Honour that the Hope or Apprehenſion of a Com- 
„ promiſe was really the true Cauſe of his neglecting to charge 
« the Defendant within Time,” the Plaintiff would be /arisfied 
with ſuch Declaration upon his Word and Honour. This Pal- 
mer declined. He could not, (as it muſt be ſuppoſed, from his 
rejecting ſo fair a Propoſal,) make ſuch a Declarrtion, conſiſtently 
with Truth and Honour. 


This Circumſtance changed the Opinion of Lord Chief Juſtice 
Wilmot ; which, before this Evidence was given, was in Favour 
of Palmer, as not being liable. And thereupon, He charged the 
Jury upon the Foot of a culpable Negligence : What I called 
Yeſterday a lata Culpa, or craſſa Negligentia. The Jury gave a 
Verdict for the Plaintiff, with 500/. Damages. And He was 
very well ſatisfied with the Verdict. 


Rex verſus Killett, Clerk. 


Conviction of a Clergyman, before a Juſtice of the Peace, 

upon 19 Geo. 2. c. 21. § 13. for neglecting to read the 
Act to prevent profane Curſing and Swearing, was quaſhed be- 
cauſe the Evidence was not ſtated and ſet out, ſo as that the 
Court could judge of its Sufficiency. 


It 


Wedneſday 
2oth May 


1707, 
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It ſet forth, that on ſuch a Day and at ſuch a Place, R. E. 


'one of the Churchwardens of B. came before him, and gave In- 


formation c. The Information fully charged the Offence ; 


| ſpecifying that the Defendant was Parſon of the Pariſh, and that 


he officiated as Such, on one of the Days mentioned in the Act of 
Parliament and omitting and neglecting to read &c; and that the 
Defendant was duly ſummoned; but neglected to appear, or 
make any Defence: Whereupon, the Juſtice proceeded to examine 
into the Truth of the ſaid Charge ; and the ſame, AS SET FORTH, 
BEING DULY PROVED before him, as well by the Oath of the 


ſaid R. E. as by the Oath of G. C. of B. aforeſaid Farmer, a 


credible Witneſs, He adjudged the Defendant guilty, and con- 
victed him in 51. 


Tur Cour held, that the Evidence ought to be et cut. 
They ſaid, this was clearly ſo ſettled in Rex verſus Biſſex, Trin. 
1756, 29 & 30 G. 2. in this Court. Whereas here it is only 
ſaid, © the ſame, as ſet forth, being duly proved.” V. 10tb Mad. 
{ Lucas's Reports) 213. Queen and Green, B. R. Hil. 12 Ann. 
* It ought to appear zo the Court, from the Nature of the Evi- 
«& dence, ſpectally ſet forth, that the Defendant was guilty.” See 
alſo the Cale of Rex verſus Vipont et al". P. 1G. 3. (ante, Vol. 2. 


b. 1105.) So it was alſo ſettled in the Cate of Rex verſus Llyd, 


M. 8 G. 2. B. R. which is reported in 2 Stra. 999. and was 
cited and relied on by Mr. Juſtice Deniſon in delivering the Re- 
ſolution of the Court in the Caſe of The King and Biſſeæx; where 
he declared, that the Caſe of The King and Queen againſt Pullen and 
O:hers (of Oath made de Veritate Præmiſſorum generally, without 


' ſetting it forth ſpecially, being ſufficient in Convictions,) is not 


Thurſday 21 
May 1767. 


Law now; it having been, ſince that Caſe, quite ſettled “ that 
* upon a Conviction it is neceſſary that the Evidence ſhould be 
«« ſet out, that the Court may judge whether the Juſtices have 
„ done right:“ But upon an Order, it is not neceſſary ; becaule 
the Court will preſume that they have done right. 


CONvICTION QUASHED. 


Saunderſon verſus Rowlcs. 


PON a Trial before Lord MANSFIELD at Gu/dba!l, in an 
Action of Trover brought by a Creditor of a Victualler, 
claiming under a Bill of Sale made to Him by the Victueller, 
before the Victualler had committed any Act of Bankruptcy ; 
againſt the Defendant who claimed the fame Goods under the 
Aſſignment of the Commillioners, as Part of the Bankrupt's 

Eſtate and Effects; this Queltion aroſe— 
I „Whether 


* 2 + 
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Whether a VicTVALLEzR who does not exceed the ordi- 
* nary Courſe of that Occupation, but uſes it juſt in the fame 
Manner as other Victuallers generally do, be a Trader within 
e the Idea of the Bankrupt Laws *, ſo as to be liable to a Com- 
« miſſion of Bankruptcy.” 


V. 13 Elia. 
c. 7. 1 Jac. i. 


C. 15. 


21 Jac, 


1. e. 19. 13 
& 14 C. 2. 


C. 24. 


Geo 


A Verdict was found for the Flaintiff, and 31/. Damages; 2. c. 30. 


ſubject to the Opinion of this Court. 


On Saturday the gth of this Month, a Motion was made by 
Mr. Serjeant Davy, on Behalf of the Defendant, for a Rule to 
ſhew Cauſe why the Verdict ſhould not be ſet aſide, and Judg- 
ment entered for the Defendant. 

RuLE to ſhew CAusx. 


Sir Fletcher Norton and Mr. Mansfield, Yeſterday, ſhewed 
Cauſe againſt the Rule. 


The Ulage and Practice of late Years has extended Bankruptcics 
beyond the Intention of the Law. In the preſent Commiſſion, 
inis Man was called Victualler, Dealer and Chapman. It He 
was a Dealer, there is indeed no Doubt in the Cate: But there 
was u Evidence, at the Trial, of his being Dealer or Chapman; 
c that He was a Vicluailer. And as ſuch, he is not an Object 
of tne Bankrupt Laws. 


A Victualler only exerciſes a Ca/ling, (for it can not be called 
a Trade, / by Permiien; by a Licence: And the Object of his 
Dealing is under a Reftraint ; He is obliged to ſell at the Price 
put upon his Goods by the Magiſtrates; He is obliged to receive 
Soldiers. 


The Reaſons why an Inn-keeper can not be made a BanCrupt, 
are laid down in the Caſe of Neꝛoton verſus Trigg, 3 Mod. 329. 
He buys and ſells under Reſtraint and particular Limitation. 
Zan Calling is of Neceſſity, and he is under the Inſpection of 

the Public and the Power of Juſtices. He does not deal upon 
Contracts, as other Traders do. What he buys is to a particu - 
ler Intent: For, 'tis to ſpend in his Houſe; and thou 2h he gets 
his Living by it, yet he does not trade at large, ad "olurimum. 
An Inn-keeper is bound to receive Gueſts: And tis chiefly upon 
this Account that he hath ſeveral Irivileges which other Traders 
have not. And the Caſe of a Vidlaualler is not dijtin; uiſhable from 
an Inn-keeper, within the Meaning of the Acts relating to 
Bankrupts. Where a Man buys and "ſells under a Reſtraint and 
particular Limitation, though tis for his Livelihood, yet he 1s 
not within theſe Statutes. 


Pair I or, I. O 0 Inn 
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Inn-keepers may indeed become Bankrupts, where it has been 
found they have had 74-r Dealings; as a Vintner Sc. And ſo 
likewiſe a Farmer may, when He becomes a General Dealer. 


But this Man was a mere Victualler: His whole Effects 
amounted only to 100/. And he owed his Brewer 80/. He was 
No general Dealer; nor went beyond the Line of his Dealing as 
an Alehoule-keeper. 


In the Caſe of Meggott, Aſignee of Wilſon, [cr Watſon } verſus 
Mills and Waine, reported in 1 Lord Raym 286, and in 12 1%. 
159—there was no expreſs Deciſion, as appears by the lat 
mentioned Report; becauſe there was a Diſagreement about the 
Facts, and therefore it was ordered to be tried again. 


Mr. Serjeant Davy and Mr. Dunning, contra, argued in Sup- 
port of the Rule; and ſaid that Nothing was more frequent, 
than Commiſſions of Bankruptcy againſt Victuallers. 


It has been determined that a Farmer who plants annually di— 
vers Acres of Potatoes, and buys and ſells Potatoes for Gain, may 
be a Bankrupt. Mayo verſus Archer, 1 Str. 513, 514. One 
that buys and ſells Apples, Cyder, Wood or Hops, may be a 
Bankrupt. So may a Shoemaker; or a Taylor, who ſells the 
Cloth as well as makes it up. So may a Tanner. So allo may 
a Vintner, who buys and ſells Wine, by Retail: Yet He deals 
by Licence, | 


Lord MAnsFIELD—That has not been determined. It 
has been much agitated, and was ſolemnly argued before the 
Lords, who ordered a Venire de novo, in the Caſe of Hazlews:d 
verius Chandler. | 


The Counſel ſor the Defendant proceeded— 


The Quantity of the Effects, or the Value of the Thing bought 


and fold is immaterial. 
An Inn-keeper, ſelling Corn out of Doors, may be a Bankrupt. 


In the Caſe of Megget, Aſignee of Wilſon, verſus Mills et al. 
Lord Chief juſtice of, (who was not contradicted by the other 
three Judges) ſaid, expreſsly, ** That a Victualler may be à 
* Bankrupt.” And this Opinion has been followed ever ſince. 
This is deciſive. 


A Baker, 
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A Ther, who is under the ſame Reſtraint as a Victualler, b 
Aſſize, may be a Bankrupt. And a Victualler. who {cls Brandy, 
Wine, Ec, by Retail, out of Doors, may therefore be jo too. 


Lord MANSFIrLD ſaid, there could be no Doubt but that 
if a Victualler deals as a Merchant, and ſells large Quantities of 
Liquor out of Doors, he may be within the ..ankrupt-Laws : 
But this Man fold only hai Quantities out of Doors, As other 
Victuallers do. The Difficulty ariſes upon his Selling out of Dore. 
We will conſider what Alteration that makes. 


J don't lay any Streſs upon the Frequency of theſe Com- 
miſſions, where no Objections have been made to them. 


Cur. adviſare vult. 


Lord MANSFIELD now delivered the Reſolution of 
the Court. | 


He ſtated very particularly and minutely, from his own Notes 
taken down at the Trial, (which He read to the Audience ver- 


bitim, the exact State of the Facts as they came out upon the 
Evidence: Which He choſe to do, that the Bar and the Students 
might be fully and exactly apprized of the true Circumſtances 
whereupon the Court grounded their Opinion; and might not 
miſapprehend Them to have determined gen rally,“ That Vic- 
*« tuallers could not in any Caſe be conſidered as Traders within 
* the Acts relating to Bankrupts.“ 


The Facts, according to his Notes, He ſaid, were theſe— 
Shrowder was a Publican, that is, an Alehouſe-keeper or Vic— 
tualler. He bought Wine, Brandy, Beer; and fold it ½ his 


Houle; and might occaſionally fell them, out of the Houſe, in 


ſmaii Retail Quantities by the Pot or Mug, as all Publicans do: 
And He kept an Ordinary. He had a Licence to ſell Wine, and 
and alſo to fell Brandy and other Spirituous Liquors. His Lord— 
thip ſaid, He found (upon looking over his Notes,) that He had 
not added the Words and not oth-rwife'—as He thought He 
had: But He looked upon what He had taken down to be fan- 
tamount, and the ſame in Effect. He had taken down the 
Queition thus—“ Whether He is a Trader within the Statutes 
relating to Bankrupts.“ If He 1s, the Verdict is to be for 
the Defendant : If he is not, the Verdict is to be for the Plain- 
tiff, with 31/. Damages. The Queition therefore referred to 
the Conſideration of the Court is, Whether a Victualler who 
* ſells Liquors ½ his Houſe, and only ſells them out of the 


« Houle 


| 
[ 
| 
; 
0 
1 
p. 
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*« Houſe in ſa! Retail Quantities as every 2 does, is an 
« Object of the Bankrupt Laws.” 


—_S4 


So that it is here reduced to the very ſame Caſe as that of an 
Inn keeper. 


*V. Cup v. And it has been ſolemnly determined, more than once“, 
ratt, Cro, © That an Iun— -keeper is not, as Such, (quatenus Inn- Keeper, 


Car. ö 
S e348 CE within thoſe Laws.” 


Jones, 437. | 
B. C. March 34. S. C. Newton v. Trigg, 3 Mod. 329. and 1 Salk. 109. S. C. 3 Lev. 309. 8. C. 


The Analoey between the two Caſes of an Inn-keeper 100 4 
Vittualicr is ſo ſtrong that it can not be got over. 


And We are All clear, that this Man is ot within theſe Laws; 
upon the Authority of the determined Caſe of an Inn— : keeper, 
and allo upon tne Reaſon of the Thing. Be makes no particular 
Contract, like a Trader. He can not be ſaid to get his Living 
by bnying and felling, as a Trader does. He buys, only to 
ſpend in his Houſ:: And when He utters it again, it is attended 

with many Circumſtances additional to the mere ſelling Price. 
He can not be conſidered as a Trader at large. 


Tie only Authority againſt this, is the Diium of Lord Chief 
Juſtice Holt, That though an Inn-keeper cannot be a Bankrupt, 
yet a Vidlualier may; reported in 1 Ld. Raym. 287. and 12 Mad. 
159. in the Caſe of Jergoait, france of li en; verſus Malis and 

{no:her. But that is an gvztcr Saying only; and not a Reſolu- 
tion or Petermination of the Court, or a direct ſolemn Opinion 
of the great Judge from whom it dropped. 


This D:iFumn of Lord Chief Juſtice Halt's is no formed deci- 
five Reſolution; no Adjudication; no profeſſed or deliberate De- 
termination. That Cate was in the Year 1697: And Lord Ray- 

mend was then a young Man. Burt it is impoflible for any Man 
to take down in a perfect an« correct Manner, every obitir day- 

3g that may happen to fall {rom a Fudge, in a long or compli- 
cated Delivery of his Opinion and the Realons of 3 it. 


However, even His Authority 3 is croſſed by the Caſe of New- 
tan verſus Trigg; reported in 3 Mod. 327. 1 Show. 96, 268. 
3 Lev. zog. Carth. 147. Comb. 181. and 1 Salk, 109. 


8: hercſore this mere obit: r Opinion ought not to weigh againſt 
he tied direct Atti of the Cafes which have been delibe- 
rey and upon? gaument determined the other Way. 


7 


—— 


As 


P ay his Debts. His whole Effects might ſcarce ſuffice to anſwer 
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As to a Licence - There is no Streſs to be laid on hat: It is 
only a Mode of laying on a Duty. 


This Dealing of a Victualler, in the ordinary Courſe of his 
Buſineſs, is not ſuch a Contract as is made amongſt Merchants 
and Shop-keep-rs or other Dealers, in the ordinary Courſe of 
Trade and Commerce. 


The Inconve nience would be very great, if theſe Perſons were 
liable to Commiſſions of Bankruptcy. It would be very miſ- 
chievous that Commiſſions ſhould be taken out, at 70 J. or 8o/. 
Expence, in every Caſe where a Victualler ſhould be unable to 


the Expence of the Commiſſion. 


Wr are ALL clear, that this Man, upon the Facts which 
I have particularly ſtated, is not an Object of the Bankrupt-Laws. 
And in Conſequence of this Opinion of the Court, the Verdict 
is to ſtand : Which was a 


VERDICT for the PLAINTIFF, with 311. Damages. 


Faikney verſus Reynous and Another. 4 
ay 1707. 

8 HIS was an Action of Debt upon a Bond. The Defen- 
ants prayed Oyer of the Condition; and then pleaded 

the Ad of | Ae „ An Act to prevent the 
« infamous Practice of Stock- Jobbing „) and that the Plaintiff 
and Xrchard/on were jointly concerned in certain Contracts Oc, 
That the Plainti®, contr ary to the Statute, voluntarily gave to 
divers Perſons large Sums of Money Fe, amounting to the Sum 
ot zoo. for compounding and making up Differc ices for the 
not delivering Stock Sc, and for not pet rfor ming Contracts Ec, 
(following the Word of the Act of Parliament:) And that this 
Bond was given by the Defendants to the tlaintiff for {ſecuring 


the epay1 nt of 1500/. (being the Motety of the ſaid Sum of - 
3000/7.) to the Plaintiff, by the ſaid Richard o,. Wu. Ve nether 


Ric chard fon 
was not 2 Com 
. with Rey nous, and alſo a C D-fendant in this Cauſe, [I never ſaw theVleadings.] 


To this Plea the Plaintiff demurred: And the Deſendant joined 


in Demurrer. 


2 * 1 4a 4 N =y . 5 2 NET : 4 pe 
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Mr. Wallace, for the Plaintiff, argued that this Plea was a 1 
bad One, and ns Defence againſt this Bond. 4 
PART IV. Vor. IV. B The 4 
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per criminal at Common La: And the Statute not having de- 


upon an Obligation, It was ſaid “ that it was made upon a Si- 


The Defendant inſiſts, that the Bond is void, as being entered 


into for ſecuring the Repay ment of Money paid //ega!/ iy and con- 
trary to this AG of Parliament. 


The Queſtion ariſes upon £5 g. of that Act, which is calculated 
for preventing the Compounding or making up D#f-rences for 
Stocks or other public Securitic s; without ſpecifically exccuting 
the Contract, an. 4 1 delivering the Stock Sc. The Offence 


But this Bond is not within the Clauſe. It is, at moſt, a vo- 
luntary Bond, given for Reimburiing the Plaintiff the Moiety 
of a Sum of Money which the Plaintiff had paid on Account of 
Richard/on and Himſelf. It is for the Payment of Money only, 
No illegal Conſideration appears upon the Face of it: And No- 
thing dehors can be received. The Matter objected by the De- 
fendant can not be received by the Court, as invalidatiug the 

Bond; becauſe it neither appears upon the Record, nor is _ it- 


clared ſuch a Bond void, the Court will not attend to this Aver- 
ment, becauſe this was not any Offence till this Act of Parlia— 
ment made it One. MNoy. 72. Gregory verſus Olden. In Hebt 
% moniacal Contract; and ſo it was for Simony.” All that was 
averred to be Matter dehors, and not appeared within the Decd. 
And Jor that, the Plaintiff had Judgment: For, no ſuch Aver- 
ment 1s given by the Statute. 


Mr. Cox, contra, on Behalf of the Defendant, argued, that 
the Money was paid by Faiiney the Plaintiff, contrary to Law: 


And this Bond given to ſecure the Repayment of half of it to 
Him, was 1n its Nature void, 


If Faitney, inſtead of paying the 3000 7. had only given a Bond 
for that Sum to thoſe he had contracte d with; ſuch Bond would 
have been void. And this Bond for ſecuring to Faituey the Re- 
payment of Richardſon's Half of that Sum, was (as Mr. Cox argued) 
tantamount to it, and equally void. Aad he compared this Bond 
given to Faikney, for Repayment of Money illegally paid by 
him, to the Cale of a Bond given by a third Perſon for Repay- 
ment of Money given to compound a Felony. 


He obſcrved, that by the firſt Section of this Act, Fancy 
might recover back the whole 3000/. from the Perſons to Ron 
IQ 


2 tit. 


— — 
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he had paid it: In which Event, he would even be a Gainer of 
1500 J. if he could alfo recover ſo much upon the preſent Bond, 
and thereby be zZwzce paid. 


If two Partners in Smuggling ſhould be to pay Money upon 
an illegal Cenfideration; and One of them ſhould pay the Whole, 
and take a Bond from the Other for Half; tuch Bond, he ſaid, 
would be void. 


So, if the Money ſecured by the Bond was advanced and paid 
in any Criminal Tranſaction, | 


And He mentioned a Caſe in the Exchequer, a few Years ago; 
where the Court would not relieve, in a Contract between two 
Highway-Men : For, the whole Tranſaction was founded on a 
Criminal Offence. 


So here, Faikney and Richardſon were Partners in all theſe Con- 
tracts: And both Partners were culpable. Farkney was the 
Principal: Ri hardſon, only a Partner. The Plaintiff (Faikney) 
was not an innocent Perſon ; but principally criminal, and the 
actual Offender. 


This is a mere Evaſion of the Act; and would render it quite 
nugatory, It is totally at an End, if this Bond is not void: 
For, the Money would, or at leaſt might, always be paid in this 


Method, if this Method ſhould now be allowed. 


As it was a Matter of great Conſequence, He therefore hoped 
for another Argument; and ſaid i.e had not had ſufficient Time 
to prepare an Argument in Support of the Demurrer. 


Mr. Wallace, in Reply—The imaginary Bonds which Mr. Cox 
has ſuppoſed, would net be void. However, this Bond can, at 
the utmoſt, be no more than a Bond without a legal Conſidera— 
tion to ſupport it. But if it were ſo, it would be no more than 
a voluntary Bond; and would be good between the Parties. 


This Money can never be recovered ? ice. For, the firſt 
Section of this Act gives no ſuch Recovery to the Plaintiff, as 
Mr. Cox has ſurmiſed: It is confined to tne particular Caſes 
therein ſpecified ; v/z. Putts, Retulals, and Wagers. 


Lord MANSFIELD was clear that the Matter contained in 
this Plea is No Defence againſt the Action brought upon this 
Bond, 
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The Offence relied upon as furniſhing a Ground of Defence 
againſt being liable to pay it, is not malum in ſe: "Tis only pro- 
hibited by this Act of Parliament. 


He mentioned a Caſe of One Hales, a Broker, (before Himſelf 
at Nt Prius at Gui/dhall,) where a Riſcounter Contract, mY 
hibited under a Penalty by the Stock- Jobbing Act 7 G. 2. c. 


was held to be void; and that the Plaintiff coals © not recover 
thereupon. 


But here, One of theſe two Perſons nad paid Money for the 
Other and upon his Account: And He gives Him his Ed to 
ſecurT the Repayment of it. This is not prohibited. He is not 
concerned in the Uſe which the Other makes of the Money : He 
may apply it as He thinks proper. But, certainly, this is a fair, 
honeſt Tranſaction between theſe Two. 


If Money be lent in Order to pay a Play-Debt, (ſuppoſing the 
Lender not to have been preſent at the Time and Place of the 
Play ;) or in Order to pay off an iſurious Contract, or even to 
lend out upon Uſury; and a Bond he given for ſccuring the Re— 
payment of the Money fo lent; ſuch a Bond will not he void: 
The Obligor will be bound to pay it, Its being voluntary is 
not, of itlelf, an Objection to his being liable to the Payment 


of it: It is a good Bond, unleſs ſomething appears to render it 
otherwiſe. 


The Tu RHE Other Ju pos concurred, that this Bond was 
not within the Act of Parliament, nor did it appear to have been 
given upon any illegal Contideration ; and that the Plea was no 
Defence againſt the "Pay ment of it: And therefore that it reinains 


a gc Bond upon the Face of it, till the Obligor can /. 20 that it 
is bad. 


They obſerved, that Paying Money to compound theſe Diſte- 
rences was not a Maſum in je; but only Hood prohibited by this 
Act; which neither ſays nor means to invalidate all Securities 
relating to it, (as the Act againſt exceilive Gaming does :) 
It only prohibits pay:ng or receiting Money for compounding 


Differences. 


This is not a Bond for Payment of the Compoſition- M ney t9 
the Perſons Faikney and Ric hardfon had contratfed with; but a 
Bond for Richardſon's paying to Faikuecy a Debt of Honour, and 
reimburſing to Faikney the Money that Faikney had paid upon 
Richardſon's Account, to compound the Differences of Contracts 
3 wherein 
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wherein they had been jointly concerned: And therefore it is a 
good Bond; and the Plaintiff ought to recover upon it. 


Per CUR'. unanimouſly— 


 JurGMENT for the PLAINTIFF. 


Rex ver/us John Royce. a 
| HE Defendant had been indicted for a Capital Felony as a 
Principal in the ſecond Degree, at a Seſſion of Oyer and 
Terminer holden before the Commiſſioners under a Special 
Commiſhon of Oyer and Terminer and Gaol-Delivery for the 
City and County of the City of Norwtrch, in December laſt ; for 
that He and divers other Perſons to the Number of One Hun- 
dred Perſons and more, whoſe Names are unknown to the Ju- 
rors, after the Jaſt Day of July 1715, to wit, on the 27th of 
September 6 G. 3. with Force and Arms, unlawfully riotouſly and 
tumultuouſly did aſſemble together, to the Diſturbance of the 
Public Peace: and being ſo aſſembled together, then and there 
unlawfully and with Force, feloniouſly did begin to demoliſh 
and pull down a Dwelling-Houſe of Robert Marſh, Robert Har- 
dey, Jeremiah Joes, Robert Rogers, William Offley, Samuel Wig- 
gelt, Richard Wright, Henry Kitt, Charles Marſh, Nathaniel 
Roe, Tjaac Lillington, and Jobn Woodrow, ſituate &c, againſt the 

Peace Cc, and againſt the Form of the * Statute in ſuch Cale + v. 1G. 1+ 

made and provided. Stat. 2. c. 5. 


Tux Jury find Him not guilty, as to all the Counts but the * 
ſecond: And as to the ſecond Count, (which is the One above 4 


mentioned,) They find that the ſaid 7% Royce and divers other 7 
Perſons unknown, to the Number of One Hundred Perſons and | 3 


more, did at the Time and Place in the ſaid ſecond Count 
charged, with Force and Arms, unlawtully riotouſly and tumul- 
tuduſly aſſemble together, to the Diſturbance of the Public 
Peace; and being ſo aſſembled, that divers of the ſaid Perſons 
unknown did then and there, with Force and Arms, ualawiully 
and with Force tcloniouſly begin to demoliſh and pull down the 
Dwelling-Houſe in the ſaid ſecond Count mentioned, in manner 
and form as in the ſaid ſecond Count is ſpecified: And that at 
the Time the fad Perſons unknown ſo began to demoliſh the 
laid Dwelling-Houſe, the faid % Royce was then and there 
Preſent, and did then and there encourage and abet the ſaid Per— 
tons unknown in beginning to demolith and pull down the ſaid 
Dwelling-Houle, by then and there Hi and uſing ExPRES- | 
'$IONS {9 INCLITE the laid Perſons unknown ſo to do. Eut the Jury 
PART. IV. Vol. IV. SET © fs further 
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further find, that the ſaid n Royce did not with Force begin 
to demoliſh or pull down, gr Do any AcT with bis own HANDS 
or PERSON for that Purpoſe, OTHERWISE than as aforejatd. 


N. B. The Word * aivinG” was originally in r/ed in this 
Special Verdict, but $TRUCK ur by the Judge (Mr. 
Juſtice Couia, who tried the Cauſe. 


On Tueſday the zd of February laſt, the Defendant was brought 
up by Habeas Corpus, upon this Special Verdict; when Counſel 
were aſſigned to Him, viz. Mr. Cox and Mr. Wallace; and the 
Monday following (gth February) was appointed for arguing it. 
In the Interim, He was committed to the Marſhal. 


The Indictment was founded on the Act of 1G. 1. &. 2. 
c. 5. and the Queſtion was, © Whether He was a Principal in 
the ſecond Degree; and as ſuch, ouſted of Clergy by this 
„ Statute,” ' 


According to Appointment, it came on to be argued upon 
Mecr:day the th of February, by Mr. Solicitor General /JWilles,) 
pro Rege; and Mr. Wallace, for the Defendant: And many 
Caſes were cited, (particularly the third Point of the Cale of the 
Stfinghurſl Riot, in Hale's Hift. P. C. Vol. 1. p. 463.) and many 
Statutes mentioned and argued from, which it would lengthen 
this Report too much, to ſpecify particularly. 


The very ſhort Scope of the Argument had the following 


Tendency. 


For the Proſecutor, it was argued that upon the preſent Find- 
ing, this Man is a Principal in the ſecond Degree. Acceſſäries at 
the Fatt, as They were anciently called, are now conſidered as 
Principels in the ſecond Degree. Principals in the ſecond De- 


gree are defined in Hales's Hiſt. P. C. Jol. 1. p. 437 and 615. 


But Mr. Juſtice Feſſer adds to this Definition, „that in Or- 
der to render a Perſon an Accomplice and a Frincipal in Fe— 
„ lony, He mult be aiding and abetting at the Fact, or ready fe 
« afford /iffiftance, if neceſſary.“ And this Man was abetting, 
and ready to afford Afſiſtance, if neceſſary. The negative Part 
of the Finding only thews that he was not a Principal in the / 
J:egree, Enough is found, to ſhew that he was ſo in the ſecond: 
For, although Azmuers and Abetters are not particularly named in 
this Act of Parliament ; yet there is enough in it, to ſhew that 
1 hey were meant to be included in it; and the Benefit of Clergy 
3s taken from them by it, „the Offenders therein thall be ad- 
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«© judged Felons, and (hall ſuffer Death as in Caſe of Felony, 
« without Benefit of Clergy.” | 


For the Priſoner, it was urged—1ft. That this Statute is re- 
ſtrained to thoſe who actually commit the Felony. 2dly. That 
this Finding does not draw the Defendant within the Deſcrip- 
tion of a principal Offender in the ſecond Degree: For, that All 
Statutes which take away Clergy ought, i Fav-rem Vitæ et Pri- 
vilegii Clericalis, to be conſtrued literally and ſtrictly. 2 Hale's 
Hiſt. P. C. 335. 


Now this Man did not actually aſiſt: He only encouraged by 
Expreſſions to incite them. It does not appear, even that He 
was ready to aſſiſt them in A: And it is found negatively, 
«© That He did zt do any Act Cs, with his own Hands or 
«© Perſon.” | 


In the Courſe of the Argument, a Caſe of one Simms, at 
Glouceſter Aſſizes in 1749, upon the Black Act, for Stabbing a 
Mare, was mentioned by Lord Mansfield, and remembered by 
Mr. Juſtice Mon; where Simme held the Mare by a Handker- 
chief round her Neck, whilſt the Other / Merrywweather } ripped 
up cher Belly. Both were indicted as Principals. The Caſe. was 
very deliberately conſidered by the Twelve Judges, (though it 
was never argued before Them by Counſel ;) and Eleven Judges 
thought the Man that held the Mare to be a Felon, and that 
Clergy was taken away from Him: Mr. Juſtice Fofter was of a 
different Opinion, and continued to be fo. 


Lord MAN$sFIELD recommended to the Counſel to in- 
quire whether They could find any Authorities or Precedents of 
Caſes where the Word “ ATDIN G“ was omitted in a Special Ver- 
dict. He obſerved that“ AipinG” does not neceſſarily imply 
that the Perſon a&ually did any Thing: The mere Preſence may 
be an aiding; (as in taking a Prize at Sea.) The Number of 
Perſons preſent and inciting deters Others from oppoling ; though 
the Perſons preſent and inciting may not do any particular and 
perſonal Act themſelves. 


RuLe—To bring him up on the laſt Day of the Term. 


On that Day (12th Pebruary 1767,) being brought up accor- 
dingly--Lord MANnsFleLD ſaid, There was no Doubt but that 
Principals in the frit and Principals in the /econd Degree were 
All equally Felons . thout Benefit of Clergy. 


Before this Statute, they were (for this Offence) All guilty of 
Mildemeanours only; and All equally gui. 
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*60 of beginnning to demoliſh, or pull down, ſhall be adjudged 
'« Felony without Benefit of Clergy; and the Oftenders therein 


% Felony, without Benefit of Clergy.” 


ac. 1. e. 8. 


diſtinguiſh the Perſon who actually gave the Stab. His Cate 


4 8 Eizs e. 4 


$ 2, 


I V. Evans 
and Fynche's 
Caſe, Cro, 
Car. 473. 
upon 29 Kliz. 


e 15. || Qs. 


9. 1. . 22. 


clear as that of Stabbing: That may be liable to Doubt.“ Clam 


The Act ſays T, © Every ſuch Demoliſhing, or Pulling down, 
& ſhall be adjudged Felons, and ſhall ſuffer Death as in Caſe of 


But it leaves the Evidence to the Law: And by Law, they 
are All equally Actors. 


The being Principal in the #r/, or Principal in the ſecond, 
Degree, relates to the Priority of Trial. 


So there is no Doubt on the Act, but that All are guilty, the 
Aiders as well as thoſe who perpetrate the Act. 


The Acts that take away Clergy turn upon another Point; 
viz, Whether they meant to diſtinguiſh the Offenders, and ſingle 
out ſome as being under more aggravating Circumſtances than 
Others, and deſerving more Puniſhment than the Reſt: As in 
Cates of Rape, Buggery, and other Common Law Offences. 


So, on the Statute of Stabbing *, (upon which the Caſe of The 
King verſus Page and Harwood was determined, in Szyle 86.) 
I have no Doubt but that the Intention of that Statute was to 


differs from the Reſt, in Point of Aggravation. Therefore I am 
clear tat the Statute ſo meant. | 


The Pickpocket Act + is colourable; not ſo ſtrong, nor ſo 


*« et ſecrete” ſuppoſe that the Perſon might not be privy to the 
private Manner of doing it. 


In the Caſe of Robbery in a Houſe j—There was great Reaſon 
for || Powell's and & Hawkhins's Doubt: And the Legiflature 
thought it neccflary to make a new Act. 


What Caſe or Book is here referred to. FV. Hawkirs's '. C. Vol. 2. p. 355 to 357. 


But in the Black- Act The Words are, „If any Perſon &c 

* {hall unlawiully and maliciouſly kill maim or wound any Cat- 
« tle Ce; every Perſon ſo oftending, being thereof lawfully con- 
« victed, ſhall be adjudged guilty of Felony, and ſhall ſuffer 
„ Death as in Caſes of F clony, without Benefit of Clergy.” And 
yet in the hrfore-mentioned Caſe of Simms, Mr. Juſtice Foſter 
had. a Doubt whether che Statute did not confine the Offence 
2 the 
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the Perſon killing : But the other Eleven Judges held the Other 
to be as criminal. And that Determination was right. 


F Therefore there is no Doubt, if it ſtood upon general 
t Reaſoning. 


But though We are All clear “ that Principals in the ſecond 
« Degree are indictable as Principals ;”” yet We have great Doubt 
on this Special Verdict, as to the particular Finding ; or, indeed, 
« Whether it finds any Thing material, at all.” 


Therefore this Point ſhall be ſpoken to on the firſt Day of 


next Term. 
The Jury can not find Evidence: They muſt find Facts. 


In the Caſe of Meſſenger, Green, Bedell, and Others, in Kelyng *, * V. Kdyag. 
it was agreed that a Finding of All Evidence, and M Fadl, was 78, 7% 
not ſufficient ; that being aiding and aſſiſting is a Matter of Fact, 
and ought to be expreſsly found by the Jury; and that a Verdict 
which only finds “ that the Defendants were preſent,” but finds 
no particular Act of Force committed by them, is not full 
enough for the Court to judge upon. 


Now I doubt whether is Special Verdict has found any 
"ning more than being preſent. I doubt whether They have 
found that this Man was aiding and aſſiſting. What the Jury 
ſpecially find is, *“ that he did then and there encourage and 
abet by ſhouting and uſing Expreſſions to incite ; and not other- 
« wiſe; not with Force, or by any perſonal Act.“ They do not 
find him ready to aſſiſt: Nor do they uſe any Words to find him 
" aiding and aſiſtiu g; which are neceſſary Words to be inſerted in 
a Verdict, to charge Offenders as Principals in the ſecond Degree. 
Therefore Ict it be ſpoken to, on the firſt Day of next Term, 
upon the Queſtion—** WHAT 7s found by this Special Verdict.“ 


Mr. Juſtice AsToN concurred. 


They ought to have found him to have been aiding and aſſiſt- 
ing; or, at leaſt, ready to attitt. | 


Haile and Harckins, and All the Writers upon the Subject, and 
Lord Coke in particular, ſpeak of being preſent, aiding and 
aſſiſting. 


| 

Therefore aiding and aſſiſting ought to be expreſsly found. 
We ought not to depart from that Preciſion, which has been 
required. 


PART IV. Vor. IV. Rr Mr. 
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Mr, Juſtice HEwiTT—Upon Conſideration, I do not 
find any Reaſon for Mr. Juſtice Foſter's Diſtinction in the Caſe 
of Simms. | 


Thoſe that are aiding abetting and aſſiſting are, at Commen 
Law, as much Principals as the Actors. 


But where a Statute makes a Felony; if the Perſon is not guilty 
of the Felony ſo made, He is guilty of Nothing. 


Stabbing is a perſonal Act: So is picking a Pocket. But 
I have Doubt about the Caſe of robbing in the Houle. 


Perhaps the Term“ Abetting” may not be ſufficient, without 
adding Aiding and Aſſiſting.“ 


ADJOURNED to the firſt Day of Eaſter Term. 
Accordingly, on 6th May 1767, being the firſt Day of this 


preſent Eaſter Term, this Special Verdict was argued a ſecond 
Time, by Mr. Attorney General /De Grey} pro Rege, and Mr. 


Cox, pro Def. upon the Point reſerved on the laſt Day of lalt 


Term. 


Mr. Attorney General argued that the Special Verdict was ſuf- 


_ ficiently expreſſed, to affect the Priſoner with the Crime charged 


upon him. 


He is expreſsly found to have been preſent; and to have en- 


 couraged and abetted. 


In 2 Inſt. 182. Lord Coke, in his Comment on Weſt. 1. c. 14 
explains the Words * Command, Force, Aide, and Reſceit- 
* ment:” And in ſpeaking of the Word © ADE,“ He ſays It 
* comprehends all Perſons counſclling, abetting,. plotting, aſſent- 
ing, conſenting and encouraging to do the Act, and who are 
« not preſent when the Act is done; (for, if the Party command- 
ing, furniſhing with Weapon, or ailing, be preſent when the 
“ Fact is done, then is He Principal.) 


In the Caſe of Murder—If A commands B to beat C, and 
He beats him ſo that He dies thercof, it is Murder in B: and 
A, if preſent, is alſo guilty of the Offence, Hale H. P. C. 
Vel. 1. p. 435, 440. Pullon 137. a. 


If 
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If any One comes for an unlawful Purpoſe &c; though He 
do not act, Je is yet a Principal. 1 H. H. P. C. p. 374, 443. 
and 2 Hawk. 311. | 


Lord MansFIELD—Your Principles are admitted. But the 
Queſtion Here is Whether he did more than uſe Ex- 
% Freſſions to incite.” We are quite clear, with You, that 
what you mention is EVIDENCE from whence the Jury 
might have drawn Concluſions. But here, the Word 
« Hiding is left out: Which ſeems to be the technical 
Term. And the Finding of the Abetting is qualified : 
For, it is found, negatively, That he did it © no other- 
«© wiſe than by ſhouting and uſing Expreſſions to incite.” 


Mr. Juſtice HEw1TT—The Objection is, That it is not 
expreſsly found ** that be did aid or aſſiſt: Nor is any 
Sort of Force ſhewn to have been uſed by Him ; but the 
Contrary, “ that he did not uſe Force, or do any Act with 
«his own Hands Cc.“ 


Mr. AT TORNEY—Aiding is not neceſſary, nor iing. Albet- 


ting indeed is neceſſary: Eut Conſent alone 1s ſuthcient in the 
preſent Caſe. 


Here was ſtrong Inſtigation, by actual Shouting and uſing Ex- 


preſſions to incite: And it is expreſsly found“ that he did en- 
courage and abet. 


Minſbieu, and Cowell, and Skinner, verbo“ abet“ and Spelman, 
and Du Freſne, All ſhew, that Inſtigation alone, without Force, 
is the Senſe of the Word *aber;” and that it is always taken in 
the wort Senſe. 


Seconds to Duelliſts are Principals in the ſecond Degree, or not, 


according to the different Deſigns they come upon. 1 Hale II. 
P. C. 443, 444. | 


„% Nul/us dicitur Felo principalis, niſi Aclor, aut qui preſens ff 
e abertans, aut auxilians actorem ad Feloniam facieudum. g Tn/l. 


13*. And Fofter 354. ſays, © Perſons engaged Sc. will not be 


* involved, unleſs they actually aided cr abetted. It is the Mind, 


not the Act, that conſtitutes the Offence. 


A Servant aſſiſting his Maſter, but not privy to the Maſter's 
Intention ; if the Perſon, againſt whom He allitts Him, is killed; 
it is Murder in the Maſter, becautc He had Malice forethought ; 
but only Homicide in the Servant, 1 I. II. P. C. 437, 438. 


3 In 


2079 


"ns 
= 
_— 
x 
15 . 
4 h 
3 
-- vxht 
* * 
ig .# * 
YE 
* +? 
23 4 
. 
b 1 
2 
"> 
© 
. 4 I n 
LE l 
=_ 
23 1 
=. 
ww” 
1 
42 a 
2 
7 
| C * 
3 F £ 
5 4 
1 
= 
F. : 
£ 
- at 
| 1 
+. 
4H 
” 
*$# 
LET” 
IJ 
2M | 
v3 
-© 


8 


— 


2080 Faſter Term Geo. 3. RN. 


—__ 


In Meſſenger's Caſe, 2 St. Tr. 591—Green was holden not 

” guilty; becauſe no particular Act of Force was found againſt 

Him; nor that he was aiding or aſſiſting the Reſt, So, Apple- 

tree's Caſe; and Pedell's Caſe. Ibid, Nothing was found that 
ſufficiently charged them. 


Indeed it is neceſſary to find either Force, or ſomething con- 
tributing to the Guilt. But here is the latter. This was an il- 
legal aſſembly: The Defendant abetted and encouraged by Shouts 
and Expreſſions. The Mode of his Abetting is found: And Con— 
tributing to the Guilt is implied in the very Idea of abetting. 
The Reſult is of Courſe. The ufing Expreſſions to incite comes 
up to Lord Halè's Notion of abetting. 


Special Verdicts need not be ſo nice and ſtrict, as either In- 
dictments or Appeals. 


Mr. Cox, contra, for the Defendant. The preſent Caſe de- 
pends upon the Diſtinction between Aiders, and mere Abettors. 
In the Caſes that have been cited, where the Defendants both 


aided and abetted, the Diſtinction was not neceſſary to be atten- 
ded to. 


i This Man can not be conſidered as a Principal in the ſecond 
o Degree. This Felony is not a Malum in ſe It was originally a 
Treſpaſs ; and only made Felony, by Act of Parliament. 


In much higher Offences, (ſuch as Stabbing,) a Perſon not 
1 guilty of a ſufticient Proportion of Guilt thall not be a Principal 
1 in the ſecond Degree. So, in privately ſtealing from the 
| Perlon. | 


In this Offence, Nothing leſs than direct Aiding and A/ifting 
(expreſsly found) can make a Man a Principal in the ſecond 
Degree. 
Every Thing ſhall be taken moſt favourably for the riſoner. 
This is always laid down: And it is particularly fo, in the Cate 
of Regina verſus Whiſtler et al. 2 Ld. Raym. $42. 


. n "DF. — . 
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This Offence is little more than a Treſpaſs. The Man 4d 
Nothing: It does not even appear that the Expreſſions of Inci- 
tation were heard by the Perpetrators of the Fact. They ought 
to have ſhewn that the Miſchief was done in Conſequence of 
theſe Lxpreſſions of Incitation. 


Aiding and Aſiiing ought to be expreſsly found, 
2 Aetling 
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Abetting is only encouraging: It may be innocent; for it may 


be without Effect. Aiding, indeed, can not be innocent: But 
abetting may. 


Rex verſus Page and Harwood, Style 86. and Aleyn 43, 44. is 
exactly ſimilar to this Caſe. The Defendants in that Caſe were 
only preſent, and abetting the Perſon that did the Fact; but 
uſed no Action towards the Death of the Party: And they were 
admitted to their Clergy. 


But ths Abetting is confined to“ Shouting and uſing Expreſſions 
e to incite the ſaid Perſons so to do”—that is —“ to ſhout: For 
Shouting is the laſt Antecedent. 


In the Caſe of Meſſenger and Others, the“ Aiding and Afſif- 
ing were holden to be eſſentially requiſite to be expreſsly 
found as a Fact. Green and Bedell were diſcharged; becaule they 
were not expre/s/y found to be aiding and aſſiſting. 


Abelting is leſs than aiding and aſſiſting. The latter is a Fact 
which ought to have been expre/s/y found by the Jury, in Order 
to make this Man a Principal in the ſecond Degree: And no 
ſuch Fact being ſound againſt Him, he ought to be diſcharged. 


Mr, ATTozney GENERAL faid that as Mr. Cox had not put 


it upon any new Foot, He would not trouble the Court with a 
Reply. 


Lord MansFieLp—We'll think of it, and give Notice 
when We are ready to give our Opinion. 


CuR', a vult. 


On Thurſday laſt, the 14th Inſtant, Lord MansrIELD de- 
livered the Reſolution of the Court. 


| The Queſtion intended to be left to the Opinion of the Court 

upon this Special Verdict, was—** Whether Perſons preſent, 
* aiding and abetting the Others unknown, in beginning to de- 
** molith and pull down the Dwelling-Houle, (who are called 
2 e in the ſecond Degree) were within this Statute.” 


And We were All of Us of Opinion * That they w 


And We are All very well ſatisfied that We were right in our 
Opinion. 


But then a Queſtion was ſtarted, © Whether the FacT of aid- 
« ing or aſſiſting was at all found by this Special Verdict, as it 
PART IV. Vor, IV. 8 1 3 10 
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is worded;“ the Words of it going no further than encouraging 


and abetting. 


The Doubt aroſe on what is ſaid in the Caſe of Meſſenger, 
Green, Bedell, and Others; and whether the Objections that pre- 
vailed in thoſe Caſes to the Want of Fulneſs and Sufficiency in 
the Verdict, might not prevail in this. 


And a Doubt particularly aroſe on the Omiſſion of expreſsly 
adding the Word © aiding:“ For, though the Evidence which 
the Jury ſtates in the Special Verdict were admitted to be ſuf— 
ficient to ſupport ſuch a Finding, They had gone on to draw 
the Conclufion ; yet this was ſaid to be no more than a Finding of 
mere Evidence, without drawing a Concluſion from it. 


And it was ſaid too, that even the Finding“ his being preſent 
* encouraging and abetting by ſhouting and uſing Expreſſions to 
« incite,” was gualzfied by the negative Finding which follows it, 
* that he did not with Force. begin to demoliſh or pull down, 
* or do any Act with his own Hands or Perſon for that Pur- 
*© poſe, OTHERWISE 7han as aforeſaid.” 


La 


Teidernes ought always to prevail in Criminal Caſes; fo far, at 
leaſt, as to take Care that a Man may not ſuffer ofherwiſe than 
by due Courſe of Law; nor have any Hardſhip done him, or Se— 
verity exerciſed upon him, where the Conſtruction may admit 
of a reaſonable Doubt or Difficulty. 


But Tenderneſs does not require ſuch a Conſtruction of Words 
(perhaps not abſolutely and perfectly clear and expreſs,) as would 
tend to render the Law nugatory and ineffectual, and deſtroy or 
evace the very End and Intention of it: Nor docs it require of 
Us, that We ſhould give into ſuch nice and ſtrained critical Ob— 
jections as are contrary to the true Meaning and Spirit of it. 


Put however, there being a Doubt raiſed upon this Special 
Verdict, We have conncered of it, and taken Time to form our 
Opinion and Determination upon the Validity of the Objections. 


And We are All of Opinion that the Verdict 7s ſufficient to 
find this Man a Principal in the ſecond Degree. 


Aliding is an equivocal Term: But abertz-g certainly makes 
him a Irincipal in the ſecond Degree. 


2 | | . _- . 0 
Tt is true, that the Word “ aided” is not expreſsly uſed in this 
Special Verdict: Put it is found “ that He was preſent, and did 
2 | « then 
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« then and there encourage and abet, by ſhouting and uſing Ex- 
« preſſions to incite.“ 


The Jury have poſitively found the Conclufion © that He did 
« encourage and abet.“ They have alſo found how He en- 
couraged and abetted, <72. * by then and there ſhouting and 
« uſing Expreſſions to incite the Perſons to do the AR.” But 
this latter Finding can not vitiate their former Concluſion — 
« That He did then and there encourage and abet.“ 


It is objected, That this is NoT Ve Wort of what They 
find: For, They find further, © That He did 2 A# with 
« his own Hands or Perſon, for that Purpoſe, otherwiſe than as 


« aforeſaid.” And it is true, that They have ſo gone on, and 
added this further Finding. 


But it is alſo as true, that They have found © That He was then 
« and there preſent, and did then and there encourage and abet 
« the ſaid Perſons unknown, in beginning to demoliſh and pull 
down the ſaid Dwelling-Houſe, by then and there ſhouting 


© and uſing Expreſſions to incite the ſaid Perſons unknown ſo 
*.t0-60.... 


Mr. Cox very ingeniouſly obſerved, that in Point of Grammar, 
the Jury have only found him to have abetted “ by ſhouting and 
*« uſing Expreſſions to incite the ſaid Perſons unknown TO 


„ SHoUT:” For, that © Shouting” is the laſt Autecedent to the 
Words © / to do.” 


But We are All of Opinion, that there is really no Colour for 
that Conſtruction: It vill not hold, either in Regard to the 


obvious and manifeſt Senſe and Meaning of the Sentence and its 
Context, or in Point of Grammar. 


„ 80 to do! —is © to do tbe AcT:' Which Act is, two or 
three times over in this ſame Sentence, ſpecihed and deſcribed 


to be © beginning to demoliſh and pull down a Dwelling- 
Houle: | 


This Verdict We hold to be ſufficient to find this Man to be a 
Principal in the ſecond Degree. 


The Jury have expreſsly found, that He encouraged and abetted 
the Offenders, in doing the Criminal Act mentioned in the In- 
dictment : They have found now He encouraged and abetted 
them; and have ſpecified the particular Circumſtances of his do- 
ing ſo. And theſe Circumſtances amount to Evidence of it: 


They 
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They are, in Point of Law, Evidence ſufficient to prove“ That 
« He did encourage and abet them.” 


Therefore there lies no Objection in Point of Form, to the 
Special Verdict. 


He was preſent, encouraging and abetting Perſons unknown, 
to the Number of One Hundred and more, with Force and Arms 
unlawfully riotouſly and tumultuouſly aſſembled together to the 
Diſturbance of the Public Peace, in feloniouſly, with Force and 
Arms, unlawfully and with Force beginning to demoliſh and 


pull down a Dwelling-Houſe : And therefore He is a Principal 
in the ſecond Degree. 


But it is reaſonable that He ſhould have, and therefore let him 
have Time to conſalt his Counſel “ Whether there can be 
* any Objection taken in Arreſt of Judgment.” 


Whereupon, Mr. Cox defired He might be brought up again 
on that Day Se'nnight. | 


A RULE was made accordingly. 


Being now brought to the Bar, Mr. Solicitor General {Wiles} 
prayed Judgment againſt him. 


Mr. Cox and Mr. Wallace for the Defendant, mentioned ſome 
Objections to the Record, in Arreſt of Judgment. | 


iſt. The Commiſſion of Gas- Delivery, as ſet out, does not 
ſhew that Mr. Juſtice HEwiTT (before whom he was tried,) 
was of the Quorum: It does not ſpecify Him by Name. In the 
Commiſſion of Oyer and Terminer, it is ſtated “ that He was of 


the Quorum: But the Commiſſion of Gaol-Delivery does not 
ſhew it. 


2d Objection. Here does not appear to have been any Iſſue 
joined: But immediately after the Plea of Not-guilty, and with:ut 
any Iſſue joined, Proceſs is awarded, In Macæalye's Caſe, g Rep. 
63. a. (which was at a Seſſion of Gaol-Delivery at the C/d 
Bailey,) Iſſue is joined upon the Record. [But I owned it 
to be the Prac/ice, that Iſſue does not, in ſuch Caſes, ute to ap- 
pear upon the Record, to have been joined; nor is it the Prac- 


tice at the Old Bailey. 


zd. Objection. -The Juſtices of Gaol-Delivery are only ſaid 
to be © aſigned to deliver the Gaol:“ But it does not thew Vy 
whom They were aſſigned ; neither does it ſay that James Hewitt 
I Eq. 
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Egg. was One of Them. And yet the Statute of 27 H. 8. c. 24. 
$ 2. requires that Juſtices of Gaol-Lelivery ſhall be made under 
the Great Seal: And in Hob. 139. They are called the King's 
Juſtices. Here, They are neither ſaid to be by Letters Patent, 
or to be Juſtices ** of our Lord the King,“ aſſigned : Which 1s 
the leaſt that ought to have been laid in the Deſcription 
of Them. 


4th Objection.— The Court can not paſs a Judgment upon 
this Man; becauſe the Record is zncomplete: For the Jury are 
charged to inquire againſt Vree, and Three have pleaded Not 
guilty; but it does not at all appear what is become of the Other 
Two. It ought to have appeared upon this Record, whether 
they were convicted or acquitted ; and what has been done upon 
thoſe Indictments. In Yew. 106. Drury verſus Dennis, in 
Treſpaſs againſt Baron and Feme, for beating the Plaintiff's 
Mare; The Jury found That the Vie beat it“ — This was 
holden to be an imperfect Verdict; the Huſband being neither 
acquitted nor condemned. 


Mr. Attorney and Mr. Solicitor General, contra, anſwered all 
theſe Objections : But it is needleſs to report them; becauſe— 


Tur Cour were clear there were no Grounds for any 
of them. 


iſt. It is not neceſſary to /e cut the Commiſſion of Gaol- De- 
livery at large: It is mere Matter of Deſcription. In the Com- 
miſſion of Oyer and Terminer it is * of Whom our ſaid Lord the 
King wills that the ſaid Sir «Ry Gould or James Hew:tt Eſq. 
„ ſhall be One.” 


2d, Joining Iſſue is not uſual or neceſſary for it to appear upon 
the Record, in Caſes of this Kind, at a Seſſion of Oyer and Ter- 
iner. And upon a Commiſſion of Gaol— Delivery, which 1s a 
Proceeding Ore tenus, and inſtantèr, no Iflue is joined *. The * See Rafall' 


E t , 
Defendant ſays—“ I am not guilty: Therefore let me out of 6 | 


maine's En- 


* Priſon.” And if he is not found guilty, He is to be delivered tie, Tre- © 


out of Priſon, 


larly Tie- 
maine's Entries 286, 287, Rex v. Dovghty et al'. where the Want of joining Iſſue is aſſigned for Error 
(upon an Inditment at a Seſſions of the leice and Oyer and Terminer at Hicks's-Hall:) Yet the old Practice 


has continued ever ſince. In Purchaſe's Caſe, g Ann. at a Seflion of Oyer and Terminer at the Old Bally, 


it appears by the State-Trials, Vol. 8. * 286, 287. that upon the Record, no Iſſue is joined: And yet no 
Exception was taken. 


zd It ſufficiently appears, upon the whole Record, that They 
are the King's Juſtices: And They can be aligned by Nobody 
but the King. 

PART. IV. Vor. IV. 3 4th. There 
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4th. There was no Need to take any Notice of the other Two. 
The Certiorari only requires the Return of the Indictment and 
Special Verdict as to hir Man: The Record is complete, as far 
as the Requiſition of the Writ of Certiorari goes. The Caſes of 
Each are ſeveral, He is not charged as an Acceſſary. Then in- 
deed, it might have been a different Caſe: But the Caſes of 
theſe Defendants are d:/tinf and ſeparate. Therefore it was not 
neceſſary to return what was done as to the Reſt; or to take any 
Notice of them. 


WHEREUPON— 


The Defendant being firſt aſked © What he had to fay why 


«« Judgment ſhould not be pronounced upon Him and Sentence 
% awarded againſt him ;” 


Mr. Juſtice YATEs, the ſecond Judge of the Court, 
(after a very proper Expoſtulation with the Defendant, to con- 
vince him of the Enormity of his Crime, and a very ſerious and 
pathetic Exhortation to Repentance, as he could have but fmall 


or no Hope of Mercy,) 


He never 
was executed; 
neither was 
He pardoned: 
He died in the 
King's Bench 
Priſon, in 


Feb. 1771. 


t Tris in 


1 Stra. 553. 


PRONOUNCED SENTENCE of DRATRH upon him. 


Lord Max sFTIE LD then aſked Mr. Attorney-General 


„ what He had to pray, as to the Time and Place of 
« Execution: 


Who anſwered, that He had Nothing particular to. pray, as 
to Either. 


Whereupon, per CuR',— 


A Rur was made for his * Execution on this 
Day Fort'night, at (the + uſual Place) Sr, Th9- 


mas a Watering's, in Surrey. 


+ N. B. He was in Cuſtody of the Marſhal of this Court: 
In which Caſe, this is the aſual Place of Execution. See 
the Þ Caſe of the two Atbocs, (Father and Son,) P. 
9 G. 1. Who were exccuted there; though it is faid, in 
a Book commonly called 8 Mod. /p. 146.) that they, 


were executed at the common Gallows in the County of 
„ Surrey.” 


2 
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Rex verſus Mayor and Aldermen of Leiceſter. 


67. 
PON a Mandamus to reſtore rok of Siſmey to the 1767 


Office of an Alderman of the Borough of Lercefter, 

The Defendants returned for Cauſe of Removal That the ſaid 
James Siſiney, after He was elected placed and ſworn into the 
ſaid Office, and bcfore Amotion of Hitn from it, that is to ſay, 
on the 1/7 of May 1766, DEPARTED, with his Family, from the 
Borough of Leiceſter aforeſaid and the Liberties thereof, and EN- 
TIRELY Vt the ſame, with an INTENT fo refide inhabit and dwell, 
wwith his Family, for the future, elſewhere; and from thence, and 
until and at the Time of the Amotion of Him, did continually 


abide reſide inhabit and dwell, with his Family, ont of the ſaid 


Borough and the Liberties thereof, contrary to the Duty of his 
Office aforeſaid, To the great Injury and Damage of the Mayor 
Bailiffs and Burgeſſes of the ſaid Borough. 


They then return, That on the 10th of September 1766, Jo- 
fepb Chambers, then Mayor of the ſaid Borough, and the major 
Part of the Aldermen of the ſaid Borough for the Time being, 
in pf Manner met and aſſembled at the Guild- Hall of and 
within the ſaid Borough, concerning divers Matters and Buſineſſes 
relating to the faid Borough and the good Regulation and Govern- 
ment there: Of and to which faid Meeting or Aſſembly, due 
and reaſonable Notice and Summons was previouſly ſent to A the 
Aldermen of the ſaid Borough for the Time being, re/ident or 
being within the ſaid Borough and the Liberties thereof, in Order 
that They might attend at the ſaid Meeting or Aſſembly. 


They further return, That af the faid Meeting or Aﬀembly, a 
Charge and Information was made and given to the ſaid Mayor 
and Aldermen ſo aſſembled, againſt the {1id James Srfmey, f 
* his having departed from and left the ſaid Borough and the Li- 
« berties thereof as aforeſaid, and of his abiding refiaing and 
« dwelling our OF the faid Borough and the Liberties thereof as 
* aforeſard, contrary to the Duty of his ſaid Office, and to the 
great Damage of the faid Mayor Bailiffs aud Burgeſſes of the 
* taid Borough,” as a reaſonable Cauſe for the Removal of the ſaid 
James Siſiney from bis ſaid Office. 


WHEREUPON the Mayor, and major Part of the Aldermen of 
the ſaid Borough ſo then and there aſſembled as aforeſaid, did 
then and there duly diſcharge and remove Him the faid Jtames S 
rey from the ſaid Place or Office of One of the Aldermen o 
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the ſaid Borough, FoR TH CAUSE AFORESAID : And by Rea- 
ſon thereof, He hath ever ſince remained, and ſtill is and con- 
tinues removed and diſcharged therefrom. And thereupon They 
can not reſtore Him Cc, as by the Writ They are commanded, 


Mr. Va ger, for the Proſecutor, objected to this Return, as 
being inſuſlicient. | 


iſt, The Corporate Meeting is only returned to be aſſenibled 
upon que Notice:“ Whereas there ought to have been parti- 
cular Notice; as it was not upon a Charter-Day. 


2d. No Notice was given to the Perſon rem;ved of any Charge 
upon Him. 


zd. Non conſtat that the Corporate Body heard the Charge, or 


determined upon it; or that it was determined at all. 


4th. Conſequently, the Amotion of this Gentleman was 
irregular. 


5th. No Neglect of Duty is charged ; only that He abſented 
Himſelf from the Borough. 


Mr. Hi, contra, for the Corporation. 


Iſt, It is ſtated particularly, that He and his Family 7 
left the Borough without Intention to return; and had been ſo 
abſent, above a Year *. This is a good Cauſe of Amotion. It 
is expreſsly ſtated “ That All the Corporation (the Mayor and 
* Aldermen) had Notice of a Corporate Meeting t de the Bu— 
« /ineſs of the Corporation.” Tt is not neceſſary to ſpecify the par- 
ticuiar Buſineſs to be done. It would be extremely inconvenient, 
if it were holden neceſſary that every Corporator muſt have par- 
ticular ſpecific Notice of every fingle Buſineſs that might occur: 
A Notice to each Member, ©* to meet 7o do tbe Bujnsſs of the 
* Corporation,” is ſufficient. Mr. Juſtice Eyre's Opinion is ſo, 
in the Caſe of Rex verſus Corporation of Carliſie [See 1 Strange 
385 :] And it was not contradicted by the Reſt of the Court. 


2d. Regina verſus Truebody, 2 Ld. Raym. 1275. is in Point 
that if a capital Burgeſs leaves the Borough fotallh, there is 7:9 
Need of Notice to Him. 


5th. In the Caſe of J aughan verſus Lewis, Carthew 227. Holt 
Chiet Juſtice held that the not inhabiting within the Borough 
is a good Cauſe of Amoval. The City of Exeter verſus gs 
| 4 Med. 
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4 Mod. 3 3. Holt's Rep. 169. and 12 Mod. 27. S. C. [See alſo 
Rex verſus Mayor &c of Newcaſtle, (Mr. Fetherſlonbaugb's Caſe,) 
Hil. 1746, and Mich. 1747. 21 G. 2. B. R.] 


Lord MansrFitL.D—This Man had NOT #ozally left the 
Borough. There is no Pretence to ſupport this Return: He was 
only abſent about four Months. 


Mr. Juſtice YAaTEs concurred. The Cate juſt now cited * The Words 
out of Lord Raymond is in Point again/t the Return . How 33 
can the Corporation know his Intention? How did They % « only lett 
„that He did not intend to return?“ He might have altered, the Bor. 
his Intention, «« wk. * 
*« his Health's 
Lord Mans#1ELD—But They have never aſked Him : © Sake &c." 
They have given Him no Notice of the Charge. There is no 


Pretence for amoving Him. 
Per CuR.. 


RETURN diſallowed : And a PRREMFEToRY 
Manpamus ordered. 


ResToRATIOnNn-Day: Only One Judge came down. It is Fridiy 29th 
not uſual that any Butineſs is done upon this Anniverſary. oy 1797- 


But this being the /a/t Common Paper-Day, the One judge 
went through the Paper: Otherwiſe, the Partizs could 
not have had their Judgments within this Term. 


Rex ver/us William Davis Phillips Eſq. Mayor of daun zoth 
Plymouth. Ss 


R. Attorney General {De Grey) moved for a Rule to be 
made upon the Defendant, to ſhew Cauſe why an Infor- 
mation ſhould not be granted againſt Him, for certain Miſde- 

** meanours in his Office as a Juſtice of Peace of and for the 
Borough of Plymouth, and for the illegal and falſe Impriſon- 
ment of Hugh Smart, Milliam Puckey, and George Leman, being 
Officers of His Majeſty's Cuſtoms, and in the due Execution 
** and Diſcharge of their Office.” (Theſe were the Words of 
the Notice of Motion given to the Juſtice.) 


«c 


After Mr. Attorney General had opened the Caſe— 
PART IV, Vor. IV. U u Lord 


- a _— ou 5 1 
2 65 4 _ SH » 8 * N * 28 2 VE" . 2 8 2 1 1 ö we” 54 8 — 
2 4 4 R ry "Fn — Fin 

4 2 — — 6 5 1 * 9 4. 4 — ——— — 2. * - 5 + "he * 

1 » y : 1 wat 8 — &. 2 F "i 

- * *% » % . 1 13 = * 4 4% * 

24 — — — *. "Wu. K a ta a 8 4 mT 

. 9 
* 5 * —_ um . _— ma — — — 2 
7 4 _ — a 8 : 1 N — _ 
. L 4 . p . 


. 4 O „ * * a 
Ny — 2 


9 


. . 8 — as * 
— 8 2 2 2 ” £2 8 w 2 
* . a 4 — * hs - ”"_ 


ay Cn 


LES 


* 1 * = * — 
_ r 


wn 
- 


* * 4 * . — 
Mita 

St. Ky „ 

. A 
— I E 


= 2 


2 28 1 
r * 1 x 1 5 
* * ge > 
„„ ỹ¾ i ˙ 0 om I 5 wy 
” "== ”_ 2 Jn — =, 6.4 * * 


2090 


Eaſter Term 7 Geo. 3. B. R. 


V. ante, 
p. 1505. 


Lord MaxsFIE ID aſked Him, “On wuost Behalf He 
e moved this.“ 


Mr. Attcrney declared that He moved it on Beba of the 


Chown. 
Whereu pon — 


Lord MAanxsFIELD rejected the Motion; declaring that 
He would never grant a Motion for an Information applied for n 
the Attorney General on Behalf of the CRown : becauſe the At- 
torney General has Himſelf Power to grant it, if He judges it to 
be a proper Cafe for an Information; and it would be a firange 
Thing for the Court to direct the 7 Officer to ſign an Information 
which the Attgrney General might fign Fimſe/f, it He thought 
proper: And it He did not think it a proper Caſe, it would 
equally be a Reaſon why the Court ſhould nut intermeddle. If 
the Attorney General ſhould have any Doubt about the Propriety 
of it, He might ſend to the Magiſtrate complained againit, to 
Mew Him Caufe why He thould zo grant it. 


He ſaid, that He had rejected ſuch a Motion two or three 
Times, ſince He came into this Court: It was once denied to 
Sir Fletcher Norton, when He was Attorney General* ; and 
orice, before that; and He would never grant it, becauſe it was 
the proper Province of the King's Attorney General to do it 
Himſelf, inſtead' of applying to this Court for their Leave 
to do it. 


Mr. De Crey ſaid, It was out of Reſpeft to the Court, that 
the Application was made to the Court, inſtead of uſing his own 


Tower of doing it Himſelf. 


| Lord VaxsrirLDp—If it appears to the King's Attorney 
General to be right to grant an Information, He may do 1t 
Himſelf: If Ile does not think it ſo, He can not expect Us to 
CO it. | 
MoTionN DENIED. 


Rex wer/us The Inhabitants of Harrow. 
HIS was an Indictment for not repairing a Highway. 


The IN DIC TMENT ſets forth, That from Time to Time 


whereof the Memory of Man is not to the Contrary, there wI 
an 
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and yet is a certain ancient and common King's Highway leading 
FROM the HAMLET of Roxeth in the Pariſh of Harrow in the 
County of Mzddleſex, towards and unto the ancient Market-Town 
of Brentford in the County aforclaid, uſed for the liege Sub- 
jects of our ſaid Lord the King and his Predeceſſors, with thcir 
Horſes Coaches Carts and Carriages, to go return paſs ride and 
labour at their Will and Pleaſure; and that a ceRTAIN PART 
of the ſaid King's Highway, fituate lying and being ix Tur 
P RISH OF HARrRow AFORESAID in the ſaid County of 147dd!2- 
ſex, leading from Rox th-Place Hlouſe id the ſaid HAMLET of 
Roxeth, unto a certain Place called the Stroud-Gate in the ſame 
Hamlet, in the ſaid Pariſh cf Harrow, containing in Length 
Forty Poles and in Breadth Eighteen Feet, on the 2gth Day of 
November in the fixth Year of the Reign of our Sovereign Lord 
Ceorge the Third now King of Great Britain and fo forth, and 
continually from thence until the Day of the taking this Inqui- 
ſition, at the Pariſh of Harrow aforeſaid was and yet is very 
ruinous miry deep and in ſuch Decay, for Want of due Repara- 
tion and Amendment of the ſame, ſo that the liege Subjects of 
our ſaid Lord the King could not during the Time aforeſaid nor 
yet can there go return pals ride and labour with their Horſes 
Coaches Carts and Carriages, as they uſed and ſtill ought to do, 
wi hout great Danger of their Lives and Loſs of their Goods; to 
the great Damage and common Nuſance of all the liege Subjects 
of our {aid Lord the King through the fame Way going return- 
ing paſſing riding and lubouting, and againſt the the Peace of 
our ſaid Lord the King his Crown and Dignity: And that the 
[Inhabitants of the ſaid Parith of Harrow the Common Highway 
aforeſaid, being in Decay and out of Repair, of Right ought to 
repair and amend, when and ſo often as it thail be neceflary. 
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On AM:nday the :1th of this Month of May 1767, a Motion 


was made, on Behalf of the Detendants, in arreſt of Judgment: 
And a Rule to ſhew Caule. 


The Objections were iſt. That it is luid as a King's Highwa 
leading from a HAMLET: But a klamlet is lets than a Vill, or 
Town, It ought to be laid as leading trom onz Town to An- 
other. Palm. 389. Boles Cale, aud 1 Hawk. P. C. c. 76. 
p. 201. 81. 


2d Objection. This is an Indictment for not repairing a Road 
leading FROM the Hamlet of Roxeth to the Town uf Bren!ford : 
Yet it deſcribes the defective Part as being Part of a Road lead- 
ing from Roxeth Place Houſe IN the Hamlet ot Roxeth, to the 
Town of Brentjord. Therefore the Hamlet itfelf is excluded, by 
the former Expretlion of © leading from it: But the latter De- 


ſcription 


2092 


Faſier Term 7 Geo. 3. B. R. 


N. B. P. 2s ſcription includes it, or, at leaſt, Part of it. 2 Ro. * Abr. Title 


is miſprinted 
for 81. 


Monday iſt 
June 17067. 


Indictment, Letter M. pl. 19. is in Point, as they ſaid. 
Tur Coukæ over-ruled the Objections. 


They held it ſufficiently deſcribed by ſaying “ that it led from 
« a Hamlet:“ And they ſaw no Inconſiſtency in the Deſcription 
of the Part out of Repair. 


It was obſerved that the Place out of Repair is not deſcribed to 
be id the Hamlet. The Objection proceeds wholly upon a 
Miſtake. The Indictment does not ſay “ that the PART of the 
„% Way which is out of Repair is IN the Hamlet of Roxeth : It 
ſays that it is“ in ih Pariſh of Harrow.” The Place where 
they tale up the Road from its Beginning, is indeed deſcribed to 
be in the Hamlet; and fo is the Place where they /eave it: 
Bat it may go 7hrough other Parts and Places which are not 
within the Hamlet. It docs not follow, that becauſe the Be- 
ginning is in the Hamlet, and the End in the Hamlet, there- 
fore no intermediate Part of it can be our of the Hamlet. 


The Hamlet of Roxeth is excluded, even upon the very Prin- 
ciples inſiſted on by the Counſel for the Defendants. For, the 
Words from Roxeth-Place Houſe to Stroud-Gate, which are Both 
of them in the Hamlet, exc/ude both thoſe Places; and, conſe— 
quently, exclude the Hamlet in which they are ſituated, 80 


that here is no Inconſiſtency or Repugnancy upon the Face of 
the Record. 


Per Cu '. unanimouſly— 


RuLE DISCH 4 RGED. 


Beckwith Eſq. verſus Shordike and Hatch. 


HIS was an Action of Treſpaſs for entering the Plaintiff's 

Cloſe, with Guns and Dogs; and killing the Plaintitt's 

Deer. The Detendants pleaded “ Not guilty :” And a Verdict 
was found for the Plaintiff, with 30 s. Damages. 


A Motion had been made, on Behalf of the Defendants, for 
a New Trial; as the Judge who tried the Cauſe (Mr. Baron 
Adams) was of Opinion that the Jury ought net to have found 
the Defendants guilty ; it being an Accident that happened 01th- 
out their Intention, and contrary to their Inclination. | 


Upon 
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Upon ſhewing Cauſe againſt a New Trial, Mr. Serjeant Mit- 
aker argued on Behalf of the Plaintiff; and Sir Fletcher Norton, 
on Behalf of the Defendants. 


Upon the Baron's Report of the Trial and Evidence, fo far as 
it rclated to a New Trial, it did not appear that 'the Baron had 
directed the Jury to find for the Pefendants; though it was his 
Opinion * that They ſhould have done ſo.” 


Tre CourT thought that in Caſes of this Nature, it 
muſt depend very much upon the par/icular Circumſtances appear- 
ing in Evidence, Whether the Perſons who owned the Dogs 
« which, in i heir Company, did the Miſchief, were or were not 
« Treſpaſſers.” In the preſent Caſe, the two Defendants en- 
tered, with Guns and Dogs, into a Cloſe of the Plaintiff's ad- 
joining to his Paddock : And their Dog pulled down and killed 
One of the Plaintiff's Deer. They have pleaded “ Not guilty,” 
to the Treſpaſs: And upon H Plea of“ Not guilty,” this was 
ſufiicient Evidence to prove them Treſpaſſers. They were not 
going along a Foot-Pata ; and their Dog happened to eſcape from 
them, and run into the Paddock and pulled down the Deer 
againſt their Will, (which Sir Fletcher Norton had repreſented 
the Fact to have been;) nor was it another Perſon's Dog, that 
followed them by Chance, (which had been alio repreſented to 
have been the Fact; though neither of theſe Repreſentations were 
verified by the Judge's Report:) But it was their 6wn Dog; and 
They having theſe Dogs and Guns with them, were in the Plain— 
tiff's Cloſe, and rot in a Foot-Path. The jury therefore, who 
were to judge quo anmo They entered the Plaintiff's Clole,” 
conſideted it as an iutentional Treſpaſs, and not as a mere involun— 
tary Accident: And the Judge, though He might int other- 
wiſe, did not direct them which Way to find their Verdict; but 
left it to Them. 


Lord MansFIELD added, that the Damages were fo 
ſmall, that it was not worth While to ſet the Verdict aſide upon 
Payment of Coſts, and put the Parties to the Expence of a New 
Trial : The Play would not be worth the Candle. 


Mr. Juſtice YaTEts anſwered an Objection of Sir Fletcher 
Norton's, „That the proper Action would have been for keep-- 
ing a Dog ud to bite and run down Deer &c;* by faying, 
that it might not have been in the Plaintiit's Power to prove 
that : It might probably be a Dog that the Plaintiff was an en- 
tire Stranger to. The Dog belonged to the Defendants : And it 
would he too hard to put this Proof of his il! Qualities upon 
the Plaintiff. 

PART IV. Vol. IV. X x | Mr. 
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Mr. Juſtice As rox mentioned a Caſe appoſite to this Sub- 
ject ; as it turned upon the Diſtinction between voluntary and in- 
voluntary Treſpaſſes. It is reported in the Additions to Lord 
Chief Juſtice Popham's Reports: It is in page 161. Millen verſus 
Fandrye—The Defendant, with a little Dog, chaſed the Plain- 
tiff's Sheep out of his Ground (where they were treſpaſſing ;) and 
drove them off his own Ground. They went into another Man's 
Ground, which had no Hedge to divide it from the Defendant's 
Grounds, which were contiguous. The Dog purſued them into 
the other Man's Land, ſo next adjoining. The Defendant, as 
ſoon as the Sheep were out of the Defendant's own Land, 
called in his Dog, and chid him. The Owner of the Sheep 
brought an Action of Treſpaſs, for chaſing his Sheep. The 
Court gave Judgment ** quod Quarens nil capiat per Billam; be- 
ing of Opinion * that Treſpaſs lay not in that Caſe: For, They 
held it to be an mwo/untary Treſpaſs; whereas a Treſpaſs that 
may not be juſtified, ought to be done voluntarily. They thought 
lie might lawfully drive the Sheep out of his own Land, with 
his Dog; and He did his beſt Endeavour to recal the Dog, 
when they were driven out of it: But the Nature of a Dog 1s 
ſuch, that he could not be recalled and withdrawn ſuddenly and 


in an Inſtant. Therefore Treſpaſs did not lie againſt him for 
what He had done. 


But the preſent Caſe can't be conſidered as an accidental ins 
voluntary Treſpaſs. | | 


The Rur to ſhew Cauſe “ Why the Verdict ſhould not 


Abe ſet aſide, and a New Trial granted,” was DIs- 
CHARGED. 


The End of Eaſten Term 1767, 7 G. 3. 


Trin. 


Trin. Term 


7 Geo. 3. B. R. 1767. 


Rex ver/us James Owen als'. Dovaſton. Monday 22d * 
June 1767. 9 


H E Defendant was brought into Court, upon the Re- 1 
turn of a Writ of Habeas Corpus directed to the Sheriff | 4 
of Shropſhire and alſo to the Keeper of the Gaol of and LA 
for the ſaid County. They return a Commitment to It: 
end Detainer in the King's Priſon, under their Cuſtody, on 3d i 
May laſt, by Virtue of a certain Attachment or Commitment 
under the Hands and Seals of Thomas Trevor and William Roberts 
Two of His Majeſty's Juſtices of the Peace for the ſaid County 
of Salop: Which ſaid Attachment or Commitment is in the 
Words and Figures following ; To all Conſtables Thirdboroughs 14 
and Other His Majeſty's Officers in the County of Sala, and ol 
alſo to the Keeper of His Majeſty's Gaol for the ſaid County— "ng 
Shropſhire, to wit, Whereas the worſhipful Richard Smalbroke 
Doctor of Laws, Vicar General and Official Principal of the 
Right Reverend Father in God Frederick by Divine Permiſſion 
Biſhop of Lichſield and Coventry and of his Epiſcopal Conſiſtory 
Court of Lichfield lawfully conſtituted, hath certified to Us, T'wo 
of His Majeſty's Juſtices of the Peace for the ſaid County of 
Salop, under the Seal of his'Othce, That James Owen otherwiſe 
Dovaſton, of the Pariſh of JVe/tjelton in the County of Salop and 
Dioceſe of Lichfield and Coventry, hath diſobeyed and contemned 
the Proceſs and Proceedings of the Eccleſiaſtical Court of Lieb- 
feld, in not appearing before Him his Surrogate or other com- 
petent Judge in that Behalf, on a certain Day Time and Place 
duly appointed for his ſaid Appearance, (and of which, perſonal 
Notice was given to Him, ) to anſwer the Reverend To/eph Dixon 
Clerk, Rector of the Rectory and Pariſh-Church of Weſtfelton 
aforeſaid, in a certain Cauſe of Subtraction or Non-Payment of 
Tifthes AND other Eccleſiaſtical Rights and Emoluments, pro- 
moted by the ſaid 7%, Dixon Clerk, againſt Him the ſaid 
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James Owen otherwile Dovaſton; and hath deſine our Aid ond 


WS 


Aſiftance for the ordering and reforming the ſaid Perſon, accor- 
ding tc the Statute of 27 H. 8. c. 20. in that Caſe made and 
provided, and confirmed by a Statute of 2 & 3 Ed. 6. c. 13. 
Theſe are therefore in His Majeſty's Name, by Virtue of the ſaid 
Statute, to will and require; vou or Some of you, that you forth- 
with attach or cauſe to be attached the E ody of the {aid anmes 
Owen otherwiſe Dovaſten, and Rim deliver to the Keeper of His 
Majeſty's Gaol for the faid County of Sa² , there to remain 
without Bail or Mainſriſe, UXT11. he ſhall have found fſufircient 
C©irety, to be bound by Recognizance or otherwiſe before Us or 
Some other Juſtice of the ſaid County, to the Uſe of our Sove- 
reizn Lord the King, % GIVE DUE OBEDIENCE 79 the Proceſs 
Preceeds, ge Decrces and Sentences of the Fecleſraftical Court of 
Lichfield aforeſaid. Hereof fail not, at your Peril. Given under 
our Hands and Scals, the firſt Day of May Cc, &c, Sc. 


Sir Fletcher Norton and Mr. Aſburſt, on Behalf of the Defen- 


dant, inſiſted that this Commitment was z//-ga/; and took ſeveral 
Objections to it. 


1ſt Objection. It profeſſes to be grounded on 27 H. 8. c. 20 K. 
which Statute is confirmed and enlarged by 2 & 3 Ed. 6. c. 13. 
And 32 H. 8. c. 74. being made in pari materia, mult be taken 
in. The“ Contempt, Contumacy, or Diſobedience, men- 
tioned in the firſt of theſe Statutes is explained by the ſecond and 
third of them, to be a Contempt or Contumacy, or Diſobe— 
dicnce AFTER Sentence. V. 32 II. c. 7. § 4. and 2 & 3 Ed. b. 
c. 13. I 13. 


There never was an Inſtance in the Eccleſiaſtical Court of 
Proceeding in this Way, upon what may be called me/xe 7 roceſs. 
Their Method is, to decree againſt the Perſon; and, after Sen- 
tence, to excommunicate for Contumacy in not obeying the 
Sentence: And if He remains excommunicate 40 Days after Pub- 
Iication, a Writ de excommunicato capicnd? is awarded againſt 


Him. 


There i is no Inſtance in this Court, of ſuch a Proceeding upon 
ths 27 H. 8. c. 20. as this is is. None of the Officers of the 
Court einber ſuch a Return to a Habers Corpus. And it ap- 
pears by the 4th Section of that Act, that it was only meant to 
be temporary. 


The Ceſe of Rex verſus Sanchre and Others, Quakers, reported 
in 31.d. Raym. 323. and other Books, was argued upon ditterent 
Principles: it was argued ba at the Juriſdiction of the Spiritual 
Court was taken away by 7 & 3 V. 3. c. 34. That Cale 8 

3 that 
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that there has been a Proceeding upon this Act, fo lately as in 
King Villiam's Time; and 27 H. 8. c. 20, was then conſidered 
as being in Force. Yet in that Caſe, the Statutes of 32 H. 8. 
and 2 & 3 Ed. 6. were not taken into Conſideration, 


If this Method be legal, no Writ de excommunicato capieuds 
will ever be applied for. If They can do it in this ſummary 
Way, they need not ſtay 40 Days required by 2 & 3 Ed. 6. 
c. 13. § 13. 


They obſerved, That Dr. Burn, in his Eccleſiaſtical Law, 


Vol. 2. p. 446. (under the Words of 27 H. 8. c. 20, „ ſhall 
have Power to attach, ) refers to the Caſe of Rex verſus Sanchee, 


in 1 Ld. Raym. 323; but ſeems to have found xo other Caſe of 
the ſame Kind. 


2d Objection to the Legality of the Commitment. — The infor- 
mation ought to have been hn Oath, A Man ought not to be 
deprived of his Liberty, without an Oath: Whereas this 
Commitment is founded upon the mere Certificate of the Ec- 
cleſiaſtical Judge. 


za Objection.— Upon a Writ de excommunicato capiendo, they 
muſt ſhew preciſely, ** that the Eccleſiaſtical Court have ſuriſ- 
« diction.” Now this ſuit 1s only alledged to be for Tithes 
AND OTHER Eccleſiaſtical Dues : Which, they ſaid, is not ſuf- 
ficient; and cited 1 Ld, Raym. 323. the Caſe of the Quakers 
betore-mentioned. 


4th Objection.— The Juſtices ought ? have convened the Party 
before them, in Order to have afforded him an Opportunity of 
giving Security: But, inſtead of that, He was carried directly 
to Priſon, without being permitted to give Bail, (which they 
faid, was offered.) 


5th Objection. —The Certificate is improper, for Want of re- 
citing “' that the Biſhop was out of the Dioceſe :” For, other- 
wiſe the Certificate ought to have been by the Biſhop. 


6th Objection. —The Certificate does not import to be a Re- | 


queſt, The Juriſdiction of the Juſtices can not veſt, without an 
Information AND Requeſt : Both are neceſſary. And no Requi- 
 fition ſhall be preſumed. The Certificate goes no further than 
that the Man did not appear, 


; Mr. MorTox, contra, had begun to anſwer theſe Ob- 
Jections—But | 


Pax r. IV. Vor. IV, Y 5 Lord 
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Other. This is only a bailable Proceſs, to appear and ſabmit to 


Lord MansFIitLD declared Himſelf to be very clear 
upon this Matter. 


The Statute of 27 H. 8. is not repealed. That Statute and the 
Statutes of 32 H. 8. and 2 & 3 Ed. 6. are diverſo intuitu : The 
latter do not mean to repeal the former. 


The Officers of this Court not remembering any Inſtance in 
this Court of ſuch a Return to a Writ of Habeas Corpus, is no- 
thing at all. It is probable that the Perſon attached always gave 
Bail, whenever any ſuch Caſe happened; and did not apply for 
a Habeas Corpus, at all. | 


As to Proceedings in the Eccleſiaſtical Court—There is no 
Reaſon to complain of the Manner in which the Perſons who 
claim the Tithes, have proceeded. They have choſen the eaſier 
quicker and cheaper Method, inftead of taking that which was 
the moſt vexatious, dilatory and expenſive. 


If the Statute of 27 H. 8. is not repealed, then conſider what 
is the Conſtruction of it. The Contempt is in Non- Appearance 
to the Suit inſtituted in the Eccleſiaſtical Court. The Eccleh- 
aſtical Judge has certified this, under his Seal of Office; and hath 
deſired the Aid and Aſſiſtance of the Juſtices. 


It is objected that here is no Information on Oath—But why 
is there Need of an Information zpor Oath of the Froceeding of 
a Court? The Ecclehaſtical Court are to make Information and 
Requeſt: And then They are to have this Afliſtance from the 
Juſtices. 


As to the Jorm It is © In a certain Cauſe of Subtraction or 
« Non- Payment of Tithes AND other Eccleſiaſtical Rights and 
«© Emoluments.” This 1s ſaid to be an Uncertainty in the De- 
mand: And that it may perhaps be a Suit for Demands 101 
within the Juriſdiction of the Eccleſiaſtical Court. 


In Pex verſus Sanchee, reported in 1 Ld. Raym. 323. the Court 
were in the Right, to lay hold of the niceit objections, in a Cale 
circumſtanced as that Caſe was, But there, it was expreſſed in 
the Drigundive, „ Tithes oR other Eccleſiaſtical Duties: 77¹ 
is, Tithes AND other.“ So that it clearly appears that the Ec- 
cleſiaſtical Court had Juriſdiction in the preſent Caſe, as 79 the 
Tithes. | 
This ſeems a much better eaſier and ſhorter Method than the 
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the Juriſdiction. It is a Demand of a few Shillings. And the 
Man is no Quaker. 
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Therefore this Man ought to be admitted to Bail. 


- a—_ 
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Mr. Juſtice Yates concurred. As to Information and 
Requeſt being Both of them requiſite—Here, the Juſtices acted 
merely Miniſterialy. The contumacious Perſon is to be attached, 
and to remain in Ward till He ſhall have found ſufficient Secu- 
rity. The Act of 27 H. 8. c. 20. ought to be taken disjunc- 
tively—*<* Information or Requeſt.” This Act relates only to 
meſne Proceſs : And though the firſt Words are © make Informa- 
tion and Requeſt; yet in tue ſubſequent Parts of it, the Words 
are “ ſuch Information oR Requeſt,” in the Disjunctive. 


This is a much ſhorter eaſier and better Method of Proceed- 
ing, than that of Excommunication : It does not haraſs and op- 
preſs; but only requires giving Security. 


Here is an expreſs Requeſt ſtated upon this Return: Though, 
perhaps, the Eccleſiaſtical Judge's mere ſending the Certificate 


might well enough be conſidered as 4 Requeſt to give tie Aid and 
Afliſtance directed by the Statute. 


It lay upon the Party attached, to fer his Bail; if He had a 
Mind to give any. | | 


Moſt clearly, the Commitment is Ag“: The Man mult give 
Bail. 


Mr. Juſtice As Tod fully concurred in omnibus, for the 
Reaſons already given. And as to the Continuance of the Act of 
27 H. 8. The Statute of 2 C 3 Ed. 6. expreſsly fays — That * See the Pre- 
*« not only the ſaid Acts made in the ſaid 27th and zad Years mow e 
of the Reign of the ſaid late King H. 8. concerning the true: 
Payment of Tithes, and every Article and Branch therein 
contained, ſhall abide and ſtand in Heir ul Strenow and Vir- 
* tue: But allo—Be it further enacted &c.” 


«c 


Mr. Juſtice HEwiTT expreſſed ſome Doubt. He thought, 
the Statute of 32 H. 8. ſeems to mean to give the ſame Remedy 
to Lay-Impropriators, as 27 H. 8. gave to Eccieaaftical Perſons. 
Therefore it feein<* conſtructive of 27 H. 8: And conſequentiy, 
they ſhould bs both conſtruct alike. 


The Statute of 2 & 3 Ed. 6. F 13. ſays, that fuits for with- 
holding Tithes ſhall be in the Spiritual Courts only; and gives 
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Them Power to excommunicate, after Sentence, for not obeying 
| their Sentence. 


| But 32 H. 8. does not give the ſame Remedy as 27 H. 8. 
; | does; unleſs the ſormer be conſtrued agreeably to the latter : 
ö Which latter expreſsly ſays, that Ar TER definitive Sentence, 
ſuch Application may be made to the Juſtices ( 4.) 


Therefore He had ſome Doubt“ Whether this is a proper 


„ Proceeding under the 27 H. 8.“ as it is before a definitive 
Sentence. 
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He remarked alſo, that it did not very clearly appear ' that the 
Parties dwelt in the County.“ Whereas the 27 H. 8. gives the 


Juriſdiction only to two Juſtices of the Peace of the Shire where 
the Offender diwelleth.” 


Again, The Suit is only, generally, “ for Subtraction of 
* Tithes:” But it does not appear that theſe Tithes ariſe wirHiN 
the Pariſh, or were due to Joſeph Dixon, as the Rector it. 
Whereas the Power of convening the Offender before the Ordi- 
nary is given to the Parſon Vicar Curate or other Party aggrieve1-: 
and, conſequently, ſo alſo is the Remedy annexed to it; viz. the 
Demanding the Aid of the Juſtices of Peace. 


Therefore He was not fully ſatisfied that the Proceeding was 


i to be defended under 27 H. 8. and wiſhed it might be further | 
a - conſidered. 


| Tux Cour, thereupon, were about to order it to ſtand 
over, upon Mr, Juſtice Hewitt's Doubts, 


But Sir Fletcher Norton choſe to give Bail, now ; rather than 
riſk being too late for a Motion which He intended to make 


againſt the Juſtices, for the Manner of their acting in this 
Affair. 


A REcoGn1ZANCE was accordingly taken from the Defen- 
dant with two Sureties, agreeable to the Requiſition of 
the Statute: The Principal, being bound in 5/; and each 
Surety in 50s. (the Value of the Tithe being very ſmall, 
not exceeding 15 s.) 


WHEREUPON the Defendant was DISCHARGED out of 
CUusTODY. | 3 


Clayton 


Triv. Term 7 Geo. 3. B. R. 


2101 


Clayton, the Younger, ver/us Andrews. 
SSUMPSIT, for Non- Performance of a Contract for Sale 
| £= of Corn. Non afſump/t,” pleaded. On a Trial at Sufſex- 
Auen, a Verdict was found for "the Plaintiff; ſubject to the 
Opinion of this Court, upon the ſollowing Caſe and Queſtion. 


The Defendant: on 17 zth Ocber 1706, agreed to deliver One 
Lo2d and an Half of W heat to the Plaintiff, <oithin three Weeks 
or a Month from the ſaid Agreement, at the Rate of twelve 
Guineas a Load, To BE PAID Delivery: Which Wheat was 
underſtood, by both Parties, to be at that Time unthraſhed. No 
Part of the ſaid Wheat ſo fold was de/wvered; nor any Money 
paid by Way of Earneſt for the fame; nor any Memorandum 
thereof made in Writing. And“ Whether this Agreement be 
&« wi:hin the Statute of ” Frauds,” is the Queſtion. J. 29 C. 2. 
c. 3. I 17. which enacts * that no Contract for the Sale of any 
Goods Wares or Merchandizes, for the Price of 101. Sterling 
„or upwards, ſhall be allowed to be good; except the Buyer 
« fſhall accept Part of the Goods ſo fold, and actually receive the 
* ſame; or give ſomething in Earneſt; or that ſome Note or 
„Memorandum of it in Writing be made and ſigned.” 


[Mr. Baron Smythe, who tried the Cauſe, thought this 
Caſe to be like that of Towers verſus Sir 7% Oſborne, in 
1 Strange g06.] 


Lord MANSFIELD directed the Counſel for the Defen— 
dant to begin. 


Mr. Burrell, for the Defendant, having finiſhed what He had 
to lay— 


Mr. Ear: vey was beginning for the Plaigtiff: When 


Lad MANSFIELD ſtopt Him; ſaying the Caſe was clear: 

That Caſe in 1 Str. 506. of e verſus Sir ohn Ofborne, 
IIil. 8 C. 1. at Guilal- Hall, before Pratt, Chief Jul tice, is Fs 
rectly in Point. There, the Deteadant beſpoke a Chariot; and 
when it was made, refuſed to take it. And in an Action for the 
Value, it was obje ted, that they ſhould prove Something given 
in Earneſt, or a Note in Writing; ſince there was no Delivery 
of any Part of the Goods. But the Chief Juſtice ruled it, 207 
to be a Caſe within the Statute of Frauds; which relates oaly to 
Contracts for the actual Sale of Goods, Where the Buyer 15 in- 
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mediately anſwerable, without Time given him by ſpecial Agree- 
ment, and the Seller is to deliver the Goods immediately. 


Mr. Juſtice VATES— That Clauſe of the Statute relates 
only to executed Contracts. Here, Wheat was fold; to be de- 
livered at a future Time. It was unthraſbed at the Time when 
the Contract was made: Therefore it could not be delivered at 
that Time. The Caſe mentioned out of Sir John Strange is in 
Point. 


Mr. Juſtice As rox concurred; and added, that the Caſe in 


1 Str. 506. has always been conſidered as an Authority in Point, 
upon Queſtions of this Kind. 


Per Cuk'. unanimouſly 


ORDERED that the Poſtea be delivered to the Plaintiff or 
his Attorney, 


Rex ver/us Juſtices of Cornwall. 


MoT1on was made by Sir Fleleber Norton, Mr. Dunning, 
and Mr. Lucas, o quaſh an Order of the Quarter-Seſſions 
of the County of Cornwall, made for quaſhing a Rate made for 
the Relief of the Poor of the Borough of Sr. Ives in that County. 


But, on being aſked © what was their Oheclion to the 
* Order of Seflions;” They could only affert * that the 
Original Rate was a good Rate, and cught not to have 


© been quaſhed:“ But they complained that by the Conduct 


of the Juſtices at Seiſions, They were precluded from taking 
any particular Exceptions to the Order of Seſſions; in as much 
as the Seſſions had only quaſhed the Rate 72 general, without 
giving any Reaſon at all 2 They did fo, or even hearing any 
Objections that could have been made to it. 


Tur CovurT were unanimouſly of Opinion, that They 
could not be let in, to inake a Motion to quath this Order of 
Seſſions: For, the Juriſdiction was veſted in the Seſſions; who 
were wot obliged to give any Rraſons why They quathed it. It 
was left to Them, 79 exerciſe their Diſcretion, upon the Appeal: 
They have done ſo, and have quaſhed the Rate; and They can 


not be compelled to /pec:fy the Reaſons upon which They have 
quaſhed it. 5 


Sir 
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Sir Fletcher Norton ſtill urged, that if the Original Rate 


ſhould appear to this Court to be a good One, Sy ought 
to confirm it. 


— mt 
* = 8 _ he. . * — IT "4 * 1 


But He was anſwered by the Court, That the Seſſions, to 
whom the Power of judging upon 1t was delegated, have quaſhed 
it; and there appears no Ground to ſuppole that They have de- 
termined wrong. Therefore 


Take Nothing by the MoT1ov, 


Janſſen, Bart. Chamberlain of London, verſs Green. Fits 26th 

| une 1767, 
HIS was an Action for a Forfeiture on 6 Ann. c. 16. \ 5. 
for having acted as a Broker, without being admitted ſo 
to do by the Court of Mayor and Aldermen. 


That Statute enacts “ that every ſuch Perſon fo offending ſhall 
« forfeit and pay to the uſe of the ſaid Mayor and Commonalty 
« and Citizens, for every ſuch Offence, the Sum of 25 J. to be 
*« recovered by Action of Debt, in the Name of the Chamber— 
e lain of the ſaid City.“ 


The Declaration charges divers Inſtances of his acting as a 
Broker: To which He pleaded the General Iflue, 


The Point reſerved at the Trial was, „Whether a Perſon, 
*« who jor Brokerage and Hire negotiates and concludes Bargains 
for Stocks, is a Broker within 6 Ann. c. 16.” 


Mr. Eyre, Recorder of Londin, for the Plaintiff— 


The At of 8& 9 IV. 3. c. 3. for reftraining the Number 

* and ill Practice of Brokers and Stock- Jobbers,” recites the 
Inconvenicncics of the Number of ſuch Brokers and Stock- 
Jobbers encreaſing very much: and, to prevent ſuch Inconve- 
nience and their ill Practices, it enacts that no Perſon witatio- 
ever ſhall act as a Broker, directly or indirectly, within the Bills 
ot Mortality, till e be firſt adinitted, licenſed, approved and 
allowed of by the Lord Mayor and Court of Aldermen of the 
City of London, upon ſuch Certificate of their Ability Honelity 
and good Fame, as hath been uſual; under a Penalty of 5001. 
That Act contains feveral other Regulations: But it was only 
tem pora ry, for three Years. After it's Expiration, the Sixth of 
Anu. was made: Which gives them the Power and Profit of ad- 
I mitting 
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mitting Brokers. Theſe therefore are the ſame Sort of Prokers 
as are the Subject of the former Act. 


— Yew 2% — — 
4 — — am — 


= 


Mr. Vallace, contra, for the Defendant, armed, that the 
Defendant has not acted as a Broker, within the Sixth of Aun. 


— — 


— 


. 
( 


The 1 7ac. 1. c. 21. deſcribes a Broker, and defines a Broker 
to be a Perſon acting between Merchants or Tradeſmen, in 
making and, concluding Eargains concerning their Wares and 
Merchandizes, and Monies to be taken up by Exchange. But 
this Man's Act of negotiating Contracts for Socks between One 
and Another, for Brokerage and Hire, is not within Wat 
Deicr:ption. 


- — --— Lore” = 
— — — 
* - — 


By the laſt Clauſe of 8 6 9 . z. c. 32. Brokers of Stock, 
though admitted according to that Act, were prohibited (ior a 
limited Time) from dealing; unleſs they ſhould havs a Licence 
from the Treaſury. And it extends to Stocks her exiſting : The 
Words are—* Securities upon any Fund or Funds granted by 


N Parliament. Whereas hie Stock is ſubſequent both to 8 9 
| WV. z. and 6 Ann. 


V. 7G. 2. Lord MAN SFPIIILD—- Is not Sir John Parnard's AR © 

c. 8. 99. prevent Stock-Jobbing, deciſive of this Queſtion? It directs, 
that “* every Brcker, or other Perſon who ſhall reg9to!e or a7 
% as @ Proker, receiving Brokerage in the buying ſelling or 
„ otherwile diſpoſing of- any of the ſaid public or joint Stocks 
* or other public Securities, ſhall keep a Book, which ſhall be 
„called The Broker's Book.” Can any Words more ſtrongly 
expreſs what the Parliament meant by a Broker ? 


* 9 2 
_—— — — — — — = — 


1 
2 — — a 
— —— 


— — 


- . 
— 


Mr. Juſtice VAT FS The Court will follow the parlia— 
mentary Idea of a Breker: And Sir % Barnard's Act (“ to 
prevent the infamous Practice of Stock- Jobbing, ) is conclu— 
ſive as to their Idea of a- Broker. It alſo appears, from the 
Statute of 10 Ann. c. 19. ſect. 121. 


— = b — 
2 —— 


* 


4 —— 
— — — 
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The Two Other JuDGEs concurred. 


Lord MansFIELD—The Caſe of a Merchant who acts by 
Commiſſion from a Correſpondent abroad, may be a different Cate : 
But here is Nothing in the Caſe before Us, to diſtinguith this 
Committion from common Brokerage, 


- -_ * — — 
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Per CuR'. unanimouſly — 


PosTEA to be delivered to the PLAINTIF F. 


. 3 Boſewell 
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nd 


Boſewell verſus Iriſh, Saterday 25th 
June 1767. 
R. Cox moved, on Behalf of the Defendant, That the 
I Plaintiff, being gone to reſide abroad, and having left no 
Effects in England, might give Security for the Cofts, in Caſe of 
a Verdict or Judgment for the Defendant. But 


Tur CouRT were clear that it was altogether con- . v. . 
*; and had been denied d Fs 
trary to Rule *; and had been denied over and over. p. 1026. 


Mr. Juſtice As rom ſaid that He had taken ſo many Notes 
of the Refuſal of ſuch Motions, that He had ceaſed to take any 
more, as being a Point fully ſettled. 


Mr. Juſtice VArrs alſo mentioned a very ſtrong Caſe, 
where it was refuſed, though it appeared that Peter Mingotti, 
the Plaintiff, lived totally in Taly, and never meant to come to 
England, He faid, it was clogging the Courſe of Juſtice, 


Per CuR', unanimouſly— 


MorloN DENIED. 


Rex verſus Edwards, and Symonds, Clerk. 


7 R. Morton and Mr. Thurl9w, on Behalf of the Defendants 
MA who were charged with a Contempt, moved that They 
might come in perſonally and acknowledge the Contempt; with- 
out anſwering the Interrogatories which were exhibited againſt 


Them. 


The Contempt charged upon Them was their not obeying a 
Mandamus to fign a Poor-Rate; and their keeping out of the 
Way, to prevent being obliged to do ſo: Which Offence They 
were ready to ac#nawledge, and ſubmit to be punithed for, in 
ſuch Manner as the Court ſhould think proper. 


They cited 1 Strange 444. Rex verſus Barber; where the De- 
fendant objected to anſwer an improper Queſtion put to Him: 
And the Court ordered the Interrogatory to be ſuppreſſed. They 
cited, as in Point, a Caſe of Rex verſus Purridge, 9 G. 1. in 
this Court; where They ſaid the Defendant, before anſwering 
Interrogatories, came in and confeſſed the Charge; and the Court 
impoſed a Fine upon Him. And They ſaid it was reaſonable and 
PART IV. Vor. IV. Aa a proper 
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proper to admit a Perſon charged with a Contempt, to come in 
and confeſs it immediately. Improper Interrogatories may be 
offered ; which the Counlel have no Opportunity to ſee; and the 
Defendants may therefore be drawn in, to charge Themſclves 
criminally, What can they do more, than confeſs the Charge:? 


— > 


1 


—— <a. 


— 


Sir Fletcher Norton, for the Proſecutor, ſaid They were 
charged with much more than had been repreſented ; They are 
charged not only with the Act, but alſo with doing it out of cor- 
rupt Mottives, 


{ 


— 


Tux CouRT were clear, this Motion ought not to be 
granted, The Attachment is to bring them into Court, to an- 
ſwer to Interrogatories e be exhibited. There is Nothing to 
plead guilty to, till the Interrogatories are filed: Neither are 
They in Contempt till reported ſo, There is Nothing appcaring 
to the Court at preſent, whereupon to ground a Judgment or 
Fine or any Puniſhment. 


5606 Cul As to the Caſe of Rex verſus Burridge—Such a Caſe muſt have 


; of Rex v. been by Conſent “: Or elſe, it can not be Law. 


Burridge, 

amongſt my Notes of Trinity Term 1724, 10 G. 1 B. R. when an Attachment was granted agninſt him, 
And the ſame Caſe is reported in 2 Id. Raym. 1364. and in 8 Mod. 245, But I can find Nothing about 
this Confeſſion betote anſweripg Interrogatorics. 


Per CuR'. 


N MoT1ON DENIED. 


a Rex verſus Tarrant. 


N ſhewing Cauſe why an Information ſhould not be granted 


3 


againſt an Overſcer of the Pariſh of Hewyb, for procuring 
| one Richard Few, a poor Man of the t arith of //7cot, to marry 
1 Elizubuth Swanton + fingle Woman with Child of a Baſtard ; in 


Order to git the Baitard ſettled in the Pariſh where the Huſband 
was icttled— | 


— 


— 
— 
—  —— — 


— 
Go 


The RULE was made ABSOLUTE for an Information. 


— 
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Hu Ty ver/us ite. Wedneſday 
mphry verſiss Leite r 


NN R. Hotchkins had moved to ſtay Proceedings againſt One 
1% 4 of the Bail, who had been excepted to, and conſequently 
had not juſtified; but had omitted to get his Name ſtruck out 
of the Bail-Piece. He came very i, with this Application; 
v!z. after two Scire faciaſes, and Nichils returned to them. How. 
ever, the Court gave Him a Rule to ſhew Cauſe. 


Mr. Lucas now ſhewed Cauſe, on Behalf of the Plaintiff. 


Mr. Juſtice As Ton remembered and cited a Caſe of * Ce- * oy, 


ment verſus Tubb and Leper verſus Tubb, in 26 G. 2. on Mr. thiscited Cafe, 


Ford's Motion, on Behalf of Dighton, who had been excepted 33 
to, but his Name remained upon the Bail- Piece. Mr. Ford cited Tubb, It 


a Caſe of + WILLinſon verſus Lomax, * That if Bail is objected was Bail in 
„ to, and ſo does not juſtify, but his Name is not ſtruck out of r 


. . 3 ; ton was ex- 
« the Bail-Ficce, He ſhall not be conſidered as remaining liable: cepted to: 


« And it is Time enough for Him to apply, when He firſt Leper was ad- 


« finds Himſelf attacked.“ Therefore an Exoneretur was en- 8 ** 


tered againſt Dighton : though He did not object till He was became in- 


wreck 8 5 ſufficient. 
attacked. Whereupon, 


the Defeadant 
in Error, on Aſhcmance of his Judgment, proceeded againſt Dighton, Upon which, Mr. Ford moved to 
rike Dighton's Name out of the Recogn'zance, 


+ N. B. Ine Cafe cited by Mr. Ford was, according to my Note, Jexkinſon v. Lomax. 


Mr. Juſtice YATts ſaid, there was an old Caſe, “that 
* a Bail who was excepted to, and had not juſtified, muſt apply 
in proper Time, to have his Name fſtrucs out of the Bail— 
Piet | 


. 
Wm 22 © * 


But in P. 4G. 3. in a Caſe of Ful verſus Bir, upon Mr. 
Aſhurſt's Motion, to ſtay Procecdings againſt the firſt Bail, who 
had not been ſtruck out of the Bail-Picce, though He was ex— 
cepted to, and had not juſtified; it was thought, that whilſt 
hi: Name remained on the Record, the Proccedings could not 
regularly be ſtayed: And therefore the Court adviſed Mr. Aſburſt 
to change his Motion, and move “ to enter an Exoneretur nunc 
* pro tunc.” Whereupon, He accordingly moved it ſo: And 
I iuppoſe it was ſo done; Though I kacw Nothing further of it, 
than what I have mentioned. 

| + Per CUR: 
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On Payment of Coſts, let an Exoneretur be entered, nunc 
pro tUnc, 
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DN Goodwin verſus Gibbons, One &c. 


FTER Two Verdicts for the Plaintiff, the Defendant had 
moved for another new Trial. It was an Action of Treſ— 
paſs: And the Trials had been in Cheſter. 


The Defendant was an Attorney. At the firſt Trial the Jury 
found that He had acted beyond his Office and Authority or his 
Duty as an Attorney; and gave a Verdict for the Plaintiff: 
Which Verdict was ſet aſide, and a New Trial granted. The 
ſecond Verdict was alſo found for the Plaintiff: Which ſecond. 
Verdict was now prayed to be ſet aſide allo; and a third New 


Trial was prayed. A Rule was made upon the Plaintiff, to ſhew 
Cauſe. 


— . 7, 
- — - - ns — — — 


| | Upon ſhewing Cauſe, Mr. Morton's Report was read; and the 
Queſtion was much litigated: But it is not neceſſary to ſpecify 


a the Particulars; becauſe only the general Doctrine laid down is 
meant to be here taken Notice of. 


' Lord MANnsFIELD—There is no Ground to ſay that a 
New Trial ſhall not be granted after a former New Trial has 
been once granted before. 


— — — 


* ous There is an Index to a Report-Book *, which miſtakes a de- 
bis LOTC p 


ws Bak ciſive particular Reaſon in a particular Caſe, for a GNERAL Rule. 


Modern; See Modern Caſes, Index, under the Word Trial.“ 
where the In- | 


dex ſays —** Aſter a Trial at Bar, a new Trial denied. Sed qu. 


* — 
— 
— ——— —u—ẽ 


But there is no ſuch general Rule as has been ſuppoſed. A 
New Trial muſt depend upon anſwering the Ends of Juſtice. 


- nn =£ac — — 


However, in the preſent Caſe, He ſaid, He did not ſee any 
Reaſon for a new Trial. He obſerved that here is no Queſtion 


of Right, nor any great Value: And upon the Whole, he was 
clear that no New Trial ought to be granted. 


ä 2 
— ——— - 
——— ——— 


Mr. Juſtice YATEs was clear, that a ſecond New Trial 


might be granted, as well as a firſt, zf the Reaſons for en 
it were ſufficient. 


—— EM 
3 — 1 


— 


But He alſo thought that in the preſent Caſe there was us ſut- 
ficient Reaſon for granting one, 


3 Mr. 
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Mr. Juſtice As To- The Caſe of G7winne verſus Pose et 
al, in 2 Lutw. 935. which cites O/lzet and Beſſey's Caſe in Sir 
J. Jones 214. docs not contradict the Poſition — That an At- 
« torney may exceed his Authority and quriidiftion; and if he 
„acts ſo with his Knowledge, may be guilty as a Treſpaſſer.“ 


And the Cafe of Moravia verſus Sſober et al”. in C. B. Comms. 


874. recognizes the Doctrine * that in juſtifying under the Pro- 
% cels of an inferior Court, it is neceſſary to ſhew it to be 
« within the Jjuriſdiction.“ 


Upon the whole Circumſtances of this Caſe, he concurred, 
that no new Trial ought to be granted. 


Mr. juſtice HeEwiTT—lIf an Attorney knows that the, 


Caſe is out of the Juritdiction of the Inferior Court, I think He 
will be anſwerable : Eſpecially, if He knows it clearly. Here, 
He did know it. And beſides this, the Jury have found that 
He even went beyond and out of his Duty as an Attorney. 


The Granting a new Trial a ſecond Time muſt depend upon 


the Circumſtances of the Caſe : "Tis very ditficult to lay down any 


certain Rule. Indeed, if Two or Three Juries have determined 
upon the ſame Point and the fame Circumſtances, it may be a 
Matter of Diſcretion, not to grant a New Trial, but to leave the 
Matter at Reſt. 


Upon the Circumſtances oi the preſent Caſe, no New Trial 


ought to be granted. 
Per CuR'. unanimouſly — 


The Rur; to ſhew Cauſe why there ſhould not be a New 
Trial, was BISCHARGED. | 


Mayor of Norwich ver/us Berry, Gent. 


HIS was an Action for a Penalty of 49s. for the Breach 


of a By-Law. 


The Declaration ſtated the Conſtitution of the Corporation; 


Fri * 34 
July 1707. 


which was incorporated by a Charter of Ning Henry the fourth, 


with a Power to make By-Laws. The Charter impowers them 
to chooſe a ft and proper Perſon to be Sheriff. Fe, Che Corpora- 
tion made a By-Law, which is particularly ſet forth in the De- 
claration, and whereof the Validity was not coateited, i:npoting 
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a Penalty of 40s. upon every Member of the Corporation duly 
elected Sheriff, who ſhould refuſe to take the Office upon 
Him. The Declaration then ſhews a due Election of the De- 
fendant to be Sheriff; a due Notice to Him, of ſuch his 
Election; and an abſolutt Refuſal by Him, to ſerve and execute 
the ſaid Office. It likewiſe ſtates an Oath which he was 


obliged to take, ** to ſerve the Office, and to ſubmit to the 
6 Penalties &c.” 


The Defendant pleads, That he is, and was at the Time of his 
Election to the Shrievalty, and has continued for twenty Years laſt 
paſt, an ATTORNEY of the Court of Common Fleas at Weſtminſter 
and that he has, during all that Time practiſed, and /?i/! does 
continue to PRACTISE as Such; and that by the ancient Cuſtom 
of that Court, Time out of Mind uſed and eſtabliſhed, no At- 
torney of the ſaid Court ſhall, during the Time of his acting as 
Such, be drawn or compelled Fe &c: And to pleads his Privi- 
lege in due Form. He then ſhews that the Oath of Office of 
Sheriff requires his Reſidence at Norwich, during his Shrievalty : 
which is incompatible with his neceſſary Attendance at Weſtmin- 


ter, in the Court of Common Pleas. He ſhews proper Notice 


given by him, of this his Excuſe and the Cauſe of his Refuſal 


to take upon Himſelf and ſerve the Office; and he concludes 
with jultifying ſuch Refuſal, 


The Replication avers that he was r//dent at Norwich, at the 
Time when he was firſt admitted an Attorney of the Court of 
Common Pleas; and had been ſo for many Years before that 


Time: And that being an Inhabitant and Houſekeeper in Norwich, 
he was admitted an Attorney of the Common Pleas. 


The Defendant demurred to this Replication: And the Plain- 
tiff joined in Demurrer. 


The QursT1ON was, “ Whether a Corporator reſident in the 
Corporation, and af7erwards becoming and being admitted a7 
Attorney of One of the Superior Courts in Meſiminſter- Hall; 
„ and after ſuch Admiſſion, duly elected Sheriff of ſuch Corpo- 
« ration ; is rivile ed from ſerving the ſaid Office.“ 


«c 


cc 


Mr. Aſbur/t, on Behalf of the Defendant, argued in the firſt 
Place, that His being redet at Norwich is out of the Calc; 
becauſe it appears upon the Pleadings “ That He has been a 
«© PRACTISING Attorney of the Court of Common Pleas for the 


« laſt twenty Yeuis :* And therefore the Place of his Refdence 
is totally immaterial. 


I 
It 
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If an Attorney lays his Venue in Midaleſex, it ſhall not be 
changed on Application by the Defendant, on Account of his v. ante 
Reſidence in the Country: Provided He continues a Practiſer p. 2027. (on 
Pope et Ux . verſus Redſearne, Un. Cc. H. 7 &. 3. Har 72 
alt.) 
He is underſtood and ſuppoſed to be attendant upon the Court; 


whether He in Fact is ſo, or not. 


Having laid this Point aſide, as being out of the Caſe— 


The Gerera/ Queſtion is,“ Whether an Attorney Sas this 


« Privilege, or not.” 


This is the Privilege of the Court; not of the Attorney 
Himſelf. 


The Form of the Writ of Privilege ſhews this: The Form of 

the Writ plainly conſiders it as ſuch. And numerous are the 
Caſes where Privilege has been allowed: Prouſe's Caſe in Cro. 
Car. 389. An Attorney was elected Conſtable; but diſcharged 
from executing the Office: So alſo in Noy. 112. Corner's Caſe. 
In George Venable's Caſe, Cro. Car. 11. He had been preſſed for 
a Soldier; and the Writ of Privilege was granted. In the Caſe 
of Jonathan Evingdon, an Attorney, 2 Sr. 1143—He was ſum- 
moned on the London Militia, and exempted : So, in Heaton's 
Caſe, 2 Barnes's Notes, p. 33 T. M. 14 C. 2. He had his Writ +P. 42. in 
of Privilege to excuſe Him from ſerving in the Trained. Bands 1% Edit, 
of the City of London, And there- is a Precedent of the like 
Kind in the Offcena Brevium 164. and another in p. 174. In 
Stone's Caſe, I Ventr. 16, 29. who was a Copyholder of a Manor, 
and the Homage had choſen Him Collector of the Lord's Rent 

for the Year following; His Privilege was allowed. So, in the 
Caſe of Bailiff of a Borough, (Oficina Brevium, 166;) or a Mayor 
of a Borough, (Oyicina Brevium, 1743) a Writ ſhall iſſue. Eving- 
don's Caſe, abovementioned, cites the two Precedents of Of/icina 
Brevium 164 and 174 ; and recognizes them. 


1 Barnes Notes 29 f. Seymour Richmond's Caſe—IHe had been } b. 37. in 
elected Bailiff of Ab:ngdon in Berks: The Court refuſed to ſet 49 Edi. 
aſide the Writ of Privilege which he had obtained; and ſaid, the 


Corporation muſt act at their Peril, 


It appears by Evingdon's Caſe in Sir J. S. 1143. and by 1 Lev. 
265. Stone's Caſe, that the Power of ſerving by Deputy makes no 
Difference. 
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However, is Office can not be ſerved by Deputy. 


Here, the Sheriffs ſwear “ that They or One of them ſhall 
* be refdent at Norwich during the Time of their being 
« Sheriffs.“ And the Nature of he Office of Sheriff requires per- 
ſonal Attendance. 


If it be objected, that He was a Corporator at ihe Time when 
« He was admitted an Attorney '—This is 2 Crime in itſelf; nor 
it One, with Reſpe& to the Corporation, pon his Admit— 
tance to be an Attorney of C. B. the /perizy Privilege of that 
Court attached: And the Court of Common Pleas has a Right 
to require his Attendance there, upon his public Duty, in Prefe- 
rence to that of a Member of a private Corporation. 


Mr. Wallace, contra, for the Corporation of Norwich. 
By the Charter of H. 4. the Corporation are to have Sheriffs. 


The Privilege of an Attorney ſhall not protect a Corporator 
from accepting and executing the Office of Sheriff; which He 
is under a prior Obligation to accept; and was fo, long before 
his Admiilon to be an Attorney of C. B. 


In 1 Ld. Raym. 29. Her © Regina verſus Larwoa—it is laid 
down by Lord Chief Juſtice Holt and Sir Giles Eyre, “ that no 
„Man can be exempt from the Office of Sheriff, but by Act of 
© Parliament or Letters Patent.” In Proof whereof, are cited — 
Savil 43. Herbert Pelham's Cate; and ꝙ Co. 46. 6. The Earl of 
Salop's Cale, 


Pr. Lee's Caſe, who was choſen Expenditor of Romney-Marſh; 
and the Caſe of a Fiitgh-Conſiable who was exempted from being 
Collector for the Poor, during his Otiice of High-Conſtable, in 
Sir Thomas jenes 40. and Alderman Abay's Cafe, in Crs. Car. 
58 5, and Sir //i/1:42 ones 462. who being an Alderman of Lon- 
Gn, was diſcharged from ſerving the Office of Conſtable for his 
Pariſh in E; may all ſeem to be, in ſome Degree, Authoritics 
againſt me. | 


But theſe were 1n/erior Offices. So alſo was Evingd.n's Cale, 

in 2 Str., 1143. 
® N.B. The IE 
two Prece- As to Offcina Brevium 166, 174 *. The two Precedents cited 
_- Off- from thence are no Authorities. They are no ſettled Determi- 
cina Brevium : B 3 | 
0 . nations: The Writs iſlucd of Conr/e. 
Temp. Jac. 1. 


There 


— 
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There is no Writ of Privilege for Attornies, in the Regiſter, 
as to ſerving Opices : They are only, as to Suits. 


The Office of a Sheriff is /uþerizy to that of an Attorney. 
By entering into the Corporation, He obliges Himſelf to bear 


all the Offices of it, to which He may be in future elected: And 
here He 1s allo bound to it by his Oath as a Corporator. 


Though an Attorney's Privilege is the Privilege of the Court 
to which He belongs ; yet the Attorney may wave it. So, where 
He is Co-Defendant or Co-Obligor, He loſes his Privilege. 


He is therefore bound to bear this Office, in common with 
the other Citizens of /\grwzch. 


Mr. Afburſt, in Reply—This Queſtion is between the Corpo- 
ration and the Attorney, about a mere Corporate-Office: It is 
not a Queſtion of Prerogative of the Crown, 


The Superiority or Inferiority of the Office is not the Queſ- 
tion: The Queſtion 15—* Whether the Court of Common Pleas 
are to loſe the public Service of the Attorney, or not.“ 


His Obligation and Oath to the Corporation mult be confined 
to /uch Offices to which He is properly eligible, His Incapacity 
to execute it ariſes zpor his being admitted as an Attorney of the 
Common Pleas; which was no Crime in Him: And if it was no 
Crime, He can not be 7hereby liable to a Forfeiture. 


An Attorney can not be properly ſaid to wave his Privilege. 
If it does not judicially appear, the Court can not indeed take 
Notice of it: But if it does judicially appear, the Court may 
interpoſe. 


If an Attorney 1s joined w th Ozhers as a Defendant, They 
can not All have Privilege: And therefore He loſes his; becaute 
Al! muit have it, or None. 


Lord MANSFIELD, after ſtating the Caſe minutely, ſaid 
The Queltion is very properly put, upon this Record. 


I own, that on a former Motion relating to this Conteſt, 'I 
thought it hard that an Attorney ſhould become a Member of a 
Corporation, and enjoy all the Benefits and Advantages accruing 
from his being a Member of ſuch Society; and yet avoid He 
Burthens and troubleſome Offices which the other Members of 
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the ſame Soriety or Corporation were obliged to ſubmit to and 
ae ee 1 0wn, this appeared to Me to be unrea ſonable, when 
the Nlatter was titft brought before the Court, upon an Applica— 
tion tor an I. 915 rmation againſt this ſame Defendant, for retuling 
to take the Office upon Him: | had a ſtrong Prejudice aga ;nit 
this Clans of ! xemption from it, upon the Reaſon of the Thing, 


on the jirf? View of tue Queſtion. 


Put upon locking into the Caſes, and hearing the Argument 
of the preſont Cott ſe, | think it is too late to recur to Principles, 
in the Light wherein I had conſidered the Matter. For, the 


Privilege inſiſted upon, as the Ground of Exemption, is the 


* Olticina 
Brevium 164 
& 174. 


Privilege of the Court: And the Caſes cited in Support of it are 
very ſtrong; particularly, the Caſe of Evingdon, which re- 
lates to his Exemption from being on the Militia, a Service con— 
cerning the general public Safety of the Kingdom. 


I lay great Streſs upon the two Precedents of near a Century 
and * a Halt ago, and zo Inſtance in Contradiction to them. 


The Cafe of a Sheriff of a County at large may poſſibly be « 
different Caſe. But I know that Barr/fters are conſidered as ex- 
empt from ſerving that Office: And an Attorney might perhaps 
have the ſame Reaſon to object to it; though, indeed, that is 
not a Cale ſo likely to happen. 


Pronſe's Caſe (in Cro. Car.) is very ſtrong: For, there the 
Obligation to ſerve the Oflice aroſe from the Tenure of his 


Houſes; and He had bought ſeven Houſes in the Vill where He 
was elected "I ithing-Man. 


The Oath © to ſerve the Office and to ſubmit to Penalties,” is 
only to be underſtood of ſuch as He is not excuſed from ſerving. 
And the Oath of Reſidence in Norwich is incompatible with bis 
Attendance at J/eſ/tminjier, in the Court of Common Pleas. 


Therefore it is now a {ettled Point. The Attorney ought to 
have his Privilege allowed. 


Mr. Juſtice YATEs—7/7 He had /eft of his Buſineſs, hl. 
mere remaining on the R would be no Excmption to Him. 


But it appears upon this Record, “that He is, and has for 


de twenty Years continued, an acting Attorney of the Court ot 
Common Pleas.” 


This 
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This is not a Conteſt merely between the City of Nerwich 
and this Man It is a Conteſt between the City of Norw:ch and 
the Court of Common Pleas, It 1s the Privilege of the CourT 
that is here in queſtion, It has exiſted as long as the Court: 


And the Crown cou'd not, by a Charter granted 10 a Corporation, 
take it away. 


The Court muſt have Munjflers: The Atternies are its 
Miniſters, 


The inferior Duty to the Corporation muſt give Way, where 


it interferes with the ſuperior Duty to the Court and to the 
Public, 


The Caſes of Stone and of Proufe are very ſtrong. The 
General Uſage of the Kingdom, or the particular Cuſtom of a 
Town, ſhall not take away this Privilege. 


By the Charter, the Corporation are to chooſe a fit and proper 
Perſon. This Man is nt ſo. 


The Oath of the Corporator muſt be confined to due 
Elections, and to Perſons not having a /awful Extuſe. This 
Man has a lawtul Excuſe. An Attorney ſhall be exempt 
from all Offices zncompativle with his Attendance in his Court. 
The Intereſt of the Kingdom is concerned in this. The King 
can not, by a /cal Charter, take away this Privilege. An 
Attorney has this Privilege, becauſe He is b:wnd to attend 
tbe Court of which He is a Miniſter : He is intitled to % Privi- 
lege, as much as He is to that of not being called out of his 
Court by a Suit brought againſt Him in another Court. And as 
He is obliged to this Attendance on the Court of Common Pleas ; 
therefore He is not within the By-Law, which makes his Atten- 


dance requiſite in another Place: For, He can not be neceflarily 
attendant in both Places at the ſame Time. 


Mr. Juſtice Asron—1f He had left off Practice, it had been 
quite another Cate. In the Cate of Bury verſus MaynardClarke, Eſq. 
who had been an Attorney, and had left off Buſineſs, and would 
ave ſet up his Privilege; there was produced a Rule of 1654, 
That an Attorney not acting for a Year, . (unleſs hindered by 


*« Sicknels,) ſhall loſe his Privilege.” The Name continuing 
on the Roll ſignifies Nothing. | 


m 


But whilſt He does continue to practiſe, the Privilege “of not 
* being drawn from attending his Court” 1s as old as the Court 
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Friday zd. 


July 1767. 


on which be is attendant. The Oficmeo Bbrevium ein it as far 
back as the Time of King Janes the Firſt. | 


The Privilege is inſtituted for the Sake of the Suitor, „ that 
e the Attorney in his Cauſe ſhall not be drawn away from his 
« Court, which it is his Duty to attend.” T herefore a ſuperir 


Or an nur Othce makes no Difference, in my Opinion. 


r. Juſtice HEWI TT -The Privilege of the City of 
3 18 EEK more recent than this Privilege claimed as an 
Attorney. The Former is only ſince the Time of H. 4: But 
the Privilege of the Court of C. B. is immemorial. An Attorney 
is not to be drawn away from his Attendance on his Court, to 


attend ANY other Offices whatſoever. So ſays the Writ itſelf: 


And the Cates which have been cited, ſhew it. Stone's Cale 


and Prouſe's Caſe are ſtrong. 


The Caſes do not enter into any Priority, or inquire when the 
Perſon became privileged : They all look at the Circumſtances of 
the Party at the Time of his being required to execute the Office 


put upon Him. 


Therefore, upon all the Caſes conſidered, I think this Attor- 
ney zs iutitled to his Privilege. | 


Per CuR'. unanimouſly — 


JoupGMENT for the DEFENDANT, 


Rex ver/us Sutton. 


IR Fletcher Norton moved to quaſh an Indictment for a 
Nuſance in keeping a Houſe (near Epjom) for inoculating 
for the Small-Pox. 1 Caſe of Rex verſus Wilmer and Nichols, 
in Eaſter Term 6 G. z. in this Court, was cited; and another 


Caſe or two were pinted at, where Rules had 2s made to ſnew 
Cauſe, 


But per Cur'.—You muſt demur: We do not of Coutſe 

uaſh Indictments for Nufarces, upon Motion. We have thought 

of this: We are not bound to quaſh 2%is Indictment on Motion. 
You.muit demur. 


MoTION DENIED, 


Belither 
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Belither verſus Gibbs. Saturday 4th 
July 1767. 


HE Defendant had moved to be diſcharged on Common 
Bail; and had obtained a Rule to ſhew Cauſe why he 


ſhould not be ſo. 


The Queſtion was, Whether the Plaintiff in an Action of 
« Debt upon a Judgment for upwards of 101; can hold the De- 
fendant to Special Bail, in This Court, where the Original Cauſe 
« of Action was ander 10/1, but the Judgment, by the Addition 
« of Cofts, exceeded 101. 


A 


. 


Sir Fletcher Norton, on Behalf of the Plaintiff, ſhewed Cauſe, 
upon the laſt Day of laſt Term, why the Detendant ſhould not 
be diſcharged on Common Bail. 


He obſerved that the two Courts of King's Bench and Com- 
mon Pleas differ in their Practice. C. B. hold to Special Bail, 
in ſuch Caſes: B. R. accept Common Bail. And he argued in 
Favour of the Practice of the Court of Common Pleas. 
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Coſts are Damages. It is one entire Judgment: And it muſt 
be one entire Execution. 


Mr. Davenport, contra, relied on the Practice of this Court; 
argued that it was right and reaſonable; and cited the Caſes of 
Gammage verſus Wathkin, P. 7 G. 2. B. R. 2 Str. 975. and Ro- 
binſen, Un'. &c, verſus Niccolls, Tr. 10 & 11G. 2. B. R. 2 Str. 
1077. ſtrong in Point. In the former of thoſe two Caſes, the 
Debt was three Guineas : But the Coſts ſwelled it to 14/. 105. 
Here the Original Debt was only 3/7. gs. 64; but by the Ad- 
dition of Coſts, it is ſwelled up to 14/. But, as the Original 
Demand did not require Bail, the Addition of Colts will not 


alter the Caſe. 
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Lord MansFlELD—'Tis Pity that the two Courts ſhould 
differ in their Practice upon an Act of Parliament“. There 18*v. 12G. 4; 
Reaſon, I think, to lean againit requiring Bail on the Action of e. 29. $14 | 
8 on judgment, when it could not be required in the Original 
ction. 


In Error, brought upon an Action of Debt on Judgment, the 
Action of Debt on the judgment follows the Nature of the 
Original Action: And yet Bail ſhall not be required on bringing 
a Writ of Error upon the Judgment obtained in the Action of 

PART IV. Vol. IV. D d d Debt 
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Debt on the firſt Judgment. This was ſo ſettled in the Caſe of 
Bidleſon Eg. Adminiſtrator **c, verſus Whytel Eſq. Tr. 4 G. z. 
in this Court. [V. ante, Vol. 3. p. 1545. 


Mr. Juſtice As Ton—The Practice of hi Court is more 
in Favour of Liberty, than that of the Common Pleas. 


Lord MANSFIELD ſaid, There ſhould be a Uniformity 
between the two Courts. And He recommended it to Mr. Juſtice 
As rox, to take a Note of this Matter, and talk with the Judges 
of C. B. about it. He obſerved, that the Subject will get No- 
thing by this Court's net holding to Bail; becauſe the Plaintiff 
will bring his Action in the Court where He can hold the De- 
fendant to Bail: So that the Defendant will not be at all re- 
lieved from finding Special Bail, when the ſuit may as well be 
brought in the Court which does require it, as in that which 
does not. 


; CuR'.—lIt is ſettled in e, Court, That Common 
+ Bail ſhould be accepted:” And We muſt keep to our own Rule. 


Th The Rull was therefore made ABSOLUTE, That the De- 
0 5 fendant be diſcharged upon Common Bail.” 


= Note Tx CourT took the proper Methods of obtaining 
a Uniformity of Practice in the two Courts, for the future. 
And, in Conſequence thereof, 


Lord MANSFIELD now declared the Reſult of a Con- 
| ference they had had with all the Judges: Which he ſhortly ex- 
f preſſed, in the Words, or to the Effect following 


J have laid this Matter before All the Judges. They All 
think our Practice to be the more reaſonable, and more agrecable 
to the Act of Parliament: And I believe the Court of Common 
Pleas will alter their Practice. | 


Ktondy Gi Rex wer/us Eyres and Bond, Manucaptors of Houncel. 
uly 1707. 


HIS Recognizance had been forfeited; a Scire facias 

brought upon it; and a Levari facias iſſued; and the 
Sheriff returned 20 J. levied of the Goods and Chattels of Bond; 
and that Eyres had not any Goods &c, whereof &c. 


On 
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On Tveſday 12th of May laſt, Mr. Stow moved that I might 
tax the Proſecutor's Colts; and that they might be paid to the 
Proſecutor, out of this ſum levied. 


Tur CovuRT gave Him a Rule to ſhew Cauſe : But the next 
Day, on being fully apprized how the Matter ſtood, and that it 
was the King's Money, They thought They could not make ſuch 
a Rule; and Ordered that it ſhould na be drawn up. 


Mr. Lucas now renewed Mr. Stow's former Motion. He ſaid 
the Court of Exchequer had been applied to: And that They 
thought the Matter was not ſufficiently before Them, for Them to 
make any Order therein; it being, at preſent, before this Court. 
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Lord MANnsFiELp—Let the Maſter tax the Coſts: And 
let Notice be given to the Defendant and the Bail, to ſhew Cauſe 
why the Coſts ſo taxed ſhould not be paid to the Proſecutor ; and 
the Surplus of the Money levied be returned to the Defendant 
or the Bail upon whom it was levied, 


This is the beſt and eaſieſt Method. The King has no Inte- 
reſt in this Money: He is only Royal Truſtee for the Party. 


Caſtelman's Caſe, ads'. Price, Clerk. Tueſday 7th 


July 1767. 
V. poſt, pa. 9 


"\ HIS was a Queſtion on the Inſolvent Debtor's Act, 5 G. z. 

c. 41. wherein it was provided ** that all thoſe who did 

«© not obtain their reſpective Diſcharges before the 1ſt Augu/t in 
«© this Year 1767, ſhould be excluded the Benefit of the Act.“ 


[J. Pp. 725. ſet. 40.] | 


This Man had been brought up to the Quarter Seſſions of 
Surrey; and They had declared Him to be irrelievable; becauſe 
He was charged with an Outlawry: Therefore They cemande 


Note The Perſons intitled to receive the Benefit of the AR, 
were thus deſcribed in it“ All and Every Perſon who on the 
„ 1ſt of January 1765, was or were, or at any Time ſince have 
„ been, and at the Time of making out every ſuch Liſt ſhall be, 
* really, an actual Priſoner or Pritoners in the Cuſtody of any 
% Gaolcr or Gaolers or Keeper of any Priton reſpectively, upor 
% any Proceſs WHATSOEVER, for or by Keaſin of any DrBT, 

3 «© DAMAGE, 
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Act to prohibit a Certiorari, They granted One. 


Wedneſday 
8thJuly 1767. 


* V. ante, 
p. 1962. and 
p. 2022. 


V. ante, 
P. 1962. 


_y 


«© DamaAGr, Coſts, Sum or Sums of Money, Contempt, on 
© OTHERWISE,” 


Mr. Cox, on Bchalf of the Defendant, ſaid it was a very hard 
Caſe; and a Caſe of great Compaſſion. 


The DiF#iCuLTY was how to come at Relief. 


The Cour thought, The beſt Way would be by re- 
moving the Order hither: And, there being no Clauſe in the 


Aikoard's Caſe was mentioned, where a Verdict had been ob- 
tained againſt Him, in an Action for a malicious Proſecution, 
and 500/. Damages; and the Defendant was committed thereon, 
and remained in Priſon upon a ſpecial Capras utlagatum, for that 
Caule only. 


V. poſt, towards the End of this Term. 


Rex verſus Dawes : 


Rex verſus Marten. 


(* I/inchelſea Cauſes.) 


HESE Cauſes ſtood adjourned from Tueſday the 1oth of 
February laſt. | 


The Cour having maturely conſidered them— 


Lord MANSFIELD now delivered their Reſolution ; after oo 
capitulating the Subſtance of what had already pat, 


It having been ſuggeſted, from the Bar, upon the Occaſion of 
different Motions impeaching the Titles of Corporators in the 
Borough of Winchelſea, after a long quiet Enjoyment ; “that it 
« would be abſolutely neceſſary to draw a Line, and to fix the 
« preciſe Period of Poſſeſhon, which ought not to be diſturbed 
« by any Information in the Nature of a Quo Warranto granted 
under the diſcretionary Power given by 9 Ann. c. 20;” the 
Court declared, in the Beginning of laſt Mzrchaelmas Term *, 
that, from the Reaſon and Analogy of ſeveral Statutes upon 
«. ſeveral Matters, a quiet and undiſturbed Poſſeſſion of a Fran- 
*« chiſe for 20 Years, ought to be a Bar to any Application made 


to this Court; though it could be no Bar to the Ning Him- 


5 Fell 
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« fell, if He ſhould think fit to proſecute the Uſurpation by his 
« Attorney General,” 


The Court, at the ſame Time declared, „that, within 20 
“ Years, Length of Time might weigh as preſumptive Evidence; 
« or as one Circumſtance joined to Others, to ſhew the Impro- 
«« priety of granting an Information.” 


Agreeable to this Diſtinction, in the ſame Term, the Rule 
againſt Edwin Wardroper was diſcharged *. The Objection of * V. ante, 
Non-Reſidence at the Time of his Election being denied, the b. 995: 
Length of Time, though within 20 Vears, ſupported the Denial, 
and ſet the Informers in ſo unfavourable a Light, that the Rule 
was diſcharged 20/7 Cofts. 


In Hilary Term, the Rule againſt Richard Wardroper (Length 
of Time, though within 20 Years, ſupporting and corroborating 1 
his Defence, ) was diſcharged . e OM: 4 : 


In the ſame Term, the Rule now under Conſideration againſt 
Dawes was diſcharged 1. The Counſel for Dawes did not read t p. 2024. 
his Affidavit: The Counſel for the Rule talked of it, and ob- 


F 
| 
ſerved upon it, but did not chooſe to read it. | Fl. 


A Doubt aroſe in my Mind, Whether the Rule was r:gh/ly 
« diſcharged ;” becauſe, if Dawes did not deny the Incapacity 
objected to Him, which was a Fact within his own Knowledge, 
it ought to be taken to be true. 


9 S * 


I doubted ** whether, the Defect of Title being admitted, an 
Information ought to be refuſed, if applied for within 20 
4% Years.” But, if it ought to be refuted; as Certainty is one 
great object of all legal Determinations, and peculiarly to be 

wiſhed for in that Branch of the Law which concerns Corpora- 
tions, (becauſe ſuch Queſtions are often agitated with a Heat and 
Spirit not to be ſatisfied by the beſt Reaſons of the ſoundeſt 
Diſcretion, and only to be checked by the Authority of Rules Ti 
and Precedents deliberately ſettled upon former Occaſions ;) I 
wiſhed the Matter might be further confidered ; and that the Rea- A 
| ſons of the Judgment, whatever it might finally be, ſhould be 7988 
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fully underſtood. I mentioned my Doubt the next Morning. 1 
Then, the Affidavit of Dawes was read; which does, in Effect, 1 
admit the Objection at the preciſe Time of his Election. 1 


We took Time to think of it. 


In the ſame Term, came on the Rule againſt Thomas Marten, of 
now under Conſideration: And Both were enlarged, with Liberty bs 
ParT. IV. Vor. IV. Eee to 
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V. p. 2023, 
2024. 


to file Affidavits, as to the Conſequences to the Corporation, 
from granting Informations againſt Either or Both of Them x. 


The Affidavits made purſuant to this Order, were read laſt 
Haſler Term: But, a Bill having been brought into the Houſe 
of Commons, relative to the Subject Matter of theſe Motions, 
Ve /uſpended giving any Opinion. The Houſe of Commons not 
having thought fit to entertain that Bill, We are now called upon 
to give our Judgment. | 4 


And firſt—As to the Rule againſt Dawes — 


It is an Application, for Leave to exhibit an Information againſt 
him, to ſhew by what Authority He claims to be a Freeman of 
the Borough of WMiuchelſeua; upon this Ground“ That by the 
«+ Conltitution of the Eorough, No Perſon can legally be elected 
* a Freeman, who does not ide and pay Scott and Lott in the 
« Town, at the Time of his Election: That Dato was elected 
„ on the 22d of September 1747 ; and that He did net then, or 
Hat any Time before, reſide or pay Scott and Lott in the 


Borough.“ 


It appears upon the Evidence, That before his Election to the 
Freedom, He was Town-Cl/erk of the Borough, and conſtantly 
attended all the Corporate Buſineſs; That ſoon after his Elec- 
tion, He Hired a Houſe in the Town, and has tt there ever 
ſince, with his Wife and Family; That from that Time to this 
He has {+ ved il! the Par'ſh Offices, and paid all Kinds of Taxes; 
That Two of the Three Informers were preſent at his Election, 
and weted for it; That He has generally vcted in the Corporate 
Aſſemblies at the jame Time with all the Three Informers, and 
None of them ever made the leaſt Objefion to his Right, 7½ 
within Nine Months before this Application ; That He has been 
clected into and ſerved the Office of a Jurate from the Year 
1750 ; That He has zwice been Mayer, and in 1762 was elected 
to that Office auranimor/ly; That Lic has conftantly exerciſed al 
the Rights of a Freeman, from the Time of his Election in 1747 


till the preſent Application, 42/7-out any Interruption whatſocver; 


That many derivative Kights would be affected by a Flaw in his 
Title; which might throw the Borough into great Contulion, 
and perhaps tend to a Ditflolution of the Corporation. 

UNDER theſe Circumſtances, We are clearly and unanimoutly 
of Opinion, That it would be contrary to the Jraſt repoſed in 
Us, by. the Statute of Queen Aune (which had a View to 
{j cedy Proſecutions, and to guicken the Removal of Uſurpers,) to 


give Leave to 7heſe Informers who now apply, to make * 
10 
2 
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the King's Name and Suit, to call the Validity of this Franchiſe 
in Queſtion. 


Our Grounds are Three, taken together. 


Firſt— The Light in which the three Relators, now informing Revſons 


the Court of this Defect of Title, appear; from their Behaviour 


and Conduct relative to the Subject Matter of their Information, 
previous to their making this Motion. 


Secondly —The light in which the Application itſelf manifeſtl 


ſhews their Motives, and the Purpoſe which it is calculated to 
ſerve. 


Thirdly—The Conſeguences of granting the Information. 


As to the Firſt—The Objection does not lie in their Mouths. 
They all knew the Conſtitution of the Borough, before Dawes was 
elected; and They All knew He did not then reſide: Yet Two of 
the Three voted for him; and All Three have voted wih him, 
cver ſince the Year 1747 ; have acqureſced in his being a Jurate, 
ever fince the Year 1756, and in his being twice Mayor; and 


have afſented to many Perlons deriving Rights under Him, as if 
He was duly qualified. 


They come now to complain of their own Hiquity: They 
come to ſet aſide Effects of which They Themſelves have been 
the Cauſe. They come to deſire They may repreſent the King, 
to proſecute Guilt of which They Themſelves are Partakers, 
They have laid a Snare for the Corporation ; drawn Them into 
Error; and, after having been Temptors, deſire to put on the 
Character of Accuſers, Non tali Vril, nec Defenſoribus iſtis. 
The Cauſe of the King and Public, for the Uſurpation of a Fran- 
chiſe, ought not to be truſted in /uch Hands, 


Secondly—They ſhew no Right or Intereſt of their Own, 
or of any other Perſon, which depends upon invalidating the 


Title of Dawes: Therefore They can only inform as Amici 
Curie, or in general, 


But the Objection is ſuch, That ſo far as the Borough or the 
Crown is concerned, it has been ſubſtantially cured, ever ſince 


his Election. No new Conſtitution has been uſurped on the 
Crown. 


It is admitted, ** that Reſidence is a neceſſary Qualification.” 
But the End for which it was made a Qualification has been 


Jully anſibered in the preſent Caſe, by his ſubſequent Conduct: 
For, 
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For, He has reſided, and executed all the Offices, ever ſince his 
Election. 


It would therefore be acting with the utmoſt Rigour of the 
ſummum Jus, if the King Him ſelf was to pry with Eagle's Eyes 
into ſuch a Defect; and, certainly, ought not to be be indulged, 
by this Court, to private Informers, AccoMPLICES n the 
Uſurpation. 


Thirdly—The Conſequences of granting the Information may be 
fatal to the Borough; and an Example thereby ſet, that Men 
may lie in wait, and lay a Scheme, for many Years, to draw a 
Corporation into Acts, which They may afterwards, for occa- 
ſional and corrupt Views, turn to their Deſtruction. 


The Parliament have intruſted Us with the Authority to give 
a private Informer Leave to proſecute the Uſurpation of a Fran- 
chiſe, in the King's Name. 


We are All clearly and unanimouſly of Opinion, that Tyes+ 
“ Informers ought not to have that Leave; and * that it never 
„ ought to be granted to any Informers, who ſhall appear, under 
& all the ſame Circumſtances, in the ſame unfavouravle Light.” 


As to the Rule againſt Thomas Marten—The Application is for 
Leave to exhibit an Information againſt Him, that He may like- 


wiſe ſhew by what Authority He claims to be a Freeman of 
Winchelſea. 


The Objection is—That He did ot pay Scott and Lott, at the 
Time of his Election. 


The Caſe, upon the Evidence, appears to be this.— He was 
elected on the firſt of Ocfober 1753; He has, ever ſince, attended 
almoſt every Aſſembly of the Corporation; and He has, all 
along, voted and acted as a Freeman, without the leaſt Objec- 
tion to his Title. One of the Three Informers, now applying 
againſt Him, conſented to his Election and voted for Him, with 
full Knowledge; and has voted with Him upon almoſt every Oc- 
caſion ſince. And He has voted, upon ten ſeveral Occaſions, 
with the other Two: Yet neither They, though they 2h knew 
the Objection now made, that He was not rated,” (for They 
do not alledge it as a new Diſcovery,) nor any other Member of 
the Corporation, ever queſtioned his Right, 


Beſides a Tenement which He occupies, of 10/7. a Year, He is 
ſeiled of a Freebold Meſſuage and Land within the Borough: 


And by a Church-Rate made after the it of Oc/ober 1753, He 
3 ; Was 


Trim. Term 5 Geo. 3 BK . 
was aſſeſſed from Eaſter 1753, and paid ſuch Aſſeſſment; and . 
ſince his Election, He has conſtantly been rated and paid. 


The Informers ſhew no Right in Themſelyes or any other Per- 
ſon, which depends upon invalidating the Title of Marten. No 
Queſtion ariſes upon the Conſtitution of the Borough. The only I 
Defect charged upon Him is, ** the not being rated af the preciſe 1 


. . . , . © . Wl: ' 

% Time of his Election: Which He now i, and has been ever 7 
* 61 

Vince. , 1 


Many of the Reaſons upon the former Caſe (of Dawes) hold in 
this: Though this Caſe is weaker than Dawes's. However, 
We are of Opinion that the Circumſtances which ſhew this to 
be weaker, ought not to be nicely weighed; becauſe they are 
oppoſite Applications; (They who defend Dawes, attack Mar- 


ten:) And though the one Caſe is ſtronger than the other, yet 1 
the ſame Reaſons ought to have the ſame Weight in both 1 
Caſes; and they are enough alike to be connected in the ſame 1 
Judgment. q 


The Peace of the Borough is preſerved, from Both, by the ih 
Exertion of that legal Diſcretion which is equally applicable for i N 


the Benefit of Both. | | ; 
Therefore We are All of Opinion, That Both Rules ought ta 1 
be diſcharged, | 
Born Rur ESs DISCHARGED, „ 
3 il 
Rex ver/us Inhabitants of Taviſtock. 1 

g 


This Caſe is already publiſhed in the Quarto-Edition of my 1 
| SETTLEMENT-CASES, N. 186. p. 578. 


Rex ver/us Oſborne. 


HIS Indictment had been removed into this Court, by a 


Certiorari; and the uſual Recognizance was thereupon en- 
tered into*®, The Defendant was convicted, and fined 500. and V- 5 & 6 


the Proſecutor had got a third Part of it, by an Order of two 0 . . 
Judges, purſuant to the privy Seal. made 5 
petual by 


PART IV. Vor. IV. F ff Og 97» £35: 
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On Tyhur/day the ſecond of this Month, Mr. Morton moved for 
D:iretions to Me, to tax the Proſecutor's Coſts under the Re- 
cognizance entered into upon the Certicrari; and had a Rule to 
ſnew Cauſe. 


Sir Fletcher Norton ſhewed Cauſe. The Defendant has been 
fined 50/; and the Proſecutor has received one-third of the 
Fine. Therefore He can not have Coſts under the Recoguizance, 
over and above the one-third of the Fine. 


* The Words The Recognizance refers to the Diſcretion of the Court *: 
' of 3 And the Court will not, in their Diſeretian, give Colts beyond 
« Defendant the one-third of the Fine. 


© be convict- 
« ed, the Court of Kirg's Bench ſhall give rea/ina9.e Coſts to the Proſecutor, if &c.“ 


Mr. Morton — The Coſts I apply for, are the Coſts ariſing from 
the Removal of the Indictment by the Defendant. We are in- 
titled to theſe Colts, over and above the one-third of the Fine. 


He denied that the Coſts under the Recognizance are diſcre- 
tionary: They are abſolutely payable, by the expreſs Words of 
the Statute—** the Court /o// give.” 


But rur CourT were of Opinion that the Proſecutor 
could vt have 49th theſe Advantages; namely, the Coſts under 
the Recognizance, ard allo the one-third of the Fine, They 
therefore made a Rule“ that I ſhould tax the Coſts upon the 
*« Recognizance, according to the Direction of the Act of Par- 
„ liament; and that ſo much as the Proſecutor has received for 
« the one-third of the Fine be geduc/ed out of the Sum 
« allowed.“ 


Champion ver/us Gilbert. 


N Thurſday the 25th of laſt Month, Sir Fletcher Norten 
moved that the Defendant might be diſcharged upon Com- 
mon Bail; and had a Rule to ſhew Caule. 


The Affirmation of the Plaintiff alledged “ that the Defendant 
« was indebted to Him in 5000/.” But it did not (top there; 
(which Sir Fletcher owned would have concluded Him :) It went 
on further, and added Words, which rendered it unpo/it:ve. 


The Words of it were—* That the Defendant is juſtly and 


* truly indebted to Him in the Sum of 5000/7. for ſo much 
| Money 
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&© Money had and received of this Affirmant, and for which He 
„ has not accounted,” 


* * 
* * 
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Tur Cour held, that theſe laſt Words rendered it not 
politive. And therefore the Defendant was 
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Rex ver/us Caſtelman. 


J. ante, p. 2119. 


8 


HE Order of Seſſions being now removed hither by Certia- 

rar, Mr. Cox, ſupported by Sir Fletcher Norton, moved 
to quaſh it; as not being within the Intention of the Act: It is a 
negative Judgment only. And They urged, that He had been 
five Years in Gaol; and had no other Creditor : And if He was 
not relieved now, He would be a Priſoner for Life. 
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Mr. Baynham objected to the Certiorari; it not being granted 
within ſix Months from the making the Order of Seſſions; (for, 
it is now eighteen Months ſince;) and 2 Notice has been given 
to the Juſtices who made it: Both which Circumitances are re- 
quired by the expreſs Direction of the Act of 13 C. 2. c. 18. § 5. 


in order to the due and regular iſſuing of a Certiorari on a Proceed- 
ing before juſtices of the Peace. 
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Per CuR'.—The Juſtices had no Authority to give this 
negative Judgment, © That He is irrelievable.” Tis a Nullity: 
It is no Order at all. But there is no Difficulty, if the Juſtices 
at Seſſions will act: He may be brought up again before Them; 
and They may make an Order of Diſcharge. 


+ 


——— — 


We can not meddle at preſent; becauſe there is 20 Notice to 1 
the Juſtices; and therefore no Certiorari was grantable. The 1 


beſt Way is, to apply to the Seſſions. it 
1 

1 

Welford verſus Davidſon. I 


N Action had been brought in this Court; and Judgment Wl. 
obtained thereon. A Writ of Error was brought in the il 
Exchequer-Chamber, upon this Judgment; and Bail given on vi 
bringing the Writ of Error: And the Judgment of this Court 


w 
was athrmed in the Exchequer-Chamber, After which Affirm- " 
ance, a Scire facias was brought here againſt the Bail, The 9 
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Bail pleaded Payment; and uſed all Methods of Delay: Where- 
by they ſtaved off the Payment of the Money recovered, ſo long, 
that the Intereſt of it exceeded the Coſts they were by the ordi- 
nary Taxation, to pay; and conſequently they would be con- 
ſiderable Gainers by the Delay. 


Mr. Wallace, on Behalf of the Defendant in Error, moved 
that the Maſter might allow the [ztere/t of the Money recovered, 
v. 13 Cc. 2. in Damages *. 


Stat. 2. c. 2. 
$8, 9, 10. and ante, p. 1096. 


Lord MansF1EL. p—You cannot go back further than the 
Judgment in the Exchequer-Chamber : For, the giving or not 
giving Intereſt, to at Time, was the Province of the Court of 


+ See this Sub- Exchequer . 
ject very mi- 
nutely diſcuſſed, in Bodily v. Bellamy, ante, p. 1097, 


But the Maſter ſhould allow Intereſt R he Time of affirm- 
ing the Judgment by the Exchequer-Chamber. 


The CourT made a RULE accordingly. 


The End of Trinity Term 1767, 7 G. 3. 
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Rex verſus Thomas Elkins. 23 1 


$4.5 
3 


HIS Man had been returned, by the Sheriff of Ws, 
„ guilty of a Rescue;” (upon an Arreſt on meſne 
Proceſs :) And an Attachment of Courſe had iſſued 
againſt Him, pon that Return. He was taken there- 
upon, and had been confined ſeven Weeks in the County-Gaol of 


Wilts; and was afterwards bailed, to appear in this Court: 
Which He now did. | 


3 
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Upon Friday the firſt Day of this Term, Sir Fletcher Norton, 
on His behalf, propoſed that the Court ſhould immedfately pro- 
ceed to puniſh him, without going through the ordinary Courſe 
of his being examined upon [nterrogatories; as no Denial by 
him, upon ſuch Examination, could excuſe him, after having 


been returned * guilty of a Reſcus“ by the Sheriff. 


— — — — * 2 * 3 
ns 2 anda ofa bettin 4g a heh tent 
© — 7 _ 2 d 


Tur Cour were of this Opinion. They ſaid, It would 
be giving an Opportunity to traverſe the Return; which, in Cafe 
of a Reicue returned, could not be allowed. And accordingly, 
They ordered him to be brought up again on this Day. 


And being now brought up, Sir Fiereber Norton cited an jd 
anonymous QUaſe in 2 Saz. 586. where Sir Samuel Aſtry laid ** It 1 
* was the conſtant Courſe, upon the Return cf a Reſcue, to ſer 


* Nobles Fine upon each Offender; and „that He had it 


<c And ſee Sir 8 
from Mr. Juſtice Twy/den *. : T. Jones, 198, it | 
the Caſe of 
Peafold, Mariner, and Five Others, P. 34 C. 2. B. R. ex:Qly agreeable thereto, Vet in Mich, 1739. 
13 G. 2 B R Rex v. Alway et al'. the Court ſet a Fine of only 65. 84. each; rouge Both theſe Caſe: 
Were mentioned to them. 
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Lord MANnsFlELD—That ſeems to be a ſtrange Rule: It pute 
all Reſcues, in all Caſes and under all Circumſtances, 
on the ſame Foot. 


3 Mr. Juſtice Tux CovurT * ſeemed inclined to have gone further in the 
ewitt was 


* preſent Caſe: But as the Man had already been ſeven Weeks 
in Priſon; They only 


FINED Him 50. 


Tueſday 1cth 


zan nn CC 
Mor: 1569; MrmoRAnNDUM. On a Queſtion Whether the Defen- 


« dant had l Tueſday, to move in Arreſt of Judgment; 
« or only till Monday; that is to ſay, © Whether 
*© Sunday ſhould or ſhould not be reckoned as One of 
* the Four Days allowed for Motions in Arreſt of Judg- 
« ment! It was determined that Sunday was not to be 
* eſteemed One of the Four Days: So that Tuęſday was 
* holden to be within Time to make ſuch a Motion.” 
And the Practice is the ſame, on both Sides of the 
Court; the Criminal, as well as the Civil. 


Wedneſd:y Rex ver/us Charles Malden. 
11th Nov. 


1767, | 
(In the Crown-Paper.) 


HIS was an Information in the Nature of Quo Warran!o, 


| to ſhew by what Authority He exerciſed the Office of 
Bailiff of Maden. | 


His Plea ſet forth Letters Patent of Incorporation 1 & 2 Pb. 

& Mary; which directs that the two Bailiffs ſhould be annually 

elected, on the Friday next after the Epiphany: Which Bailiffs 

ſo elected, having afterwards taken their Corporal Oath before 

Two other ſenior Aldermen of the ſaid Borough“ well right- 

« fully and lawfully to exerciſe their ſaid Office for One whole 

« Year,” ſhould be and remain in the ſaid Office for One whole 
Year then next following. 


He further pleads, that ever fince the Grant and Acceptance 
of the Charter, at the Election and Nomination of Bailifs on the 
Friday next after the Epiphany yearly, the Bailiffs for the pre- 
ceding Vear have preſided, and have uſed and been accuſtomed 
and ought to preſide. | 


That on Friday 6 G. 2. ro Election was made of Bulifts 


or a Bailiff, And that thereupon, on the Day next oy 
| 1 


ee... 


_— 
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it, divers of the then Aldermen and Head -Burgeſſes then havin 
a Right to vote at the Election of the Bailiffs, and being the 
major Part, of the then Aldermen and Head-Burgeſſes, did, by 
Virtue of and in Purſuance of the Statute in ſuch Caſe latel 
made and provided, meet and aſſemble together in the Moot- 
Hall, for the Election of Two Bailiffs for the Year nex: enſu— 
ing; and then and there proceeded to ſuch Election: At which 
Meeting, He the ſaid Charles Malden (the Defendant Himſelf,) 
then and there being One of the Aldermen of the ſaid Borough, 
was preſent and did preſide ; He the ſaid Charles Malden then and 
there having a Right to vote in that Election, and being then 
and there the way then preſent in Place and Office to the Bailiffs 
of the ſaid Borough, and no Bailiffs or Bailiff of the ſaid Borough 
for the preceding Year being then preſent. 


Then He ſhewe his Election at this Meeting. 


Then He ſhews, that after his ſaid Election, and before his 
Admiſſion into the ſaid Office or executing it, He did at the 
ſame Meeting take his Corporal Oath hREPORE Jonas Aſulllen 
William Smart and John Edwick then and there being Three 
OTHER ſenior Aldermen of the ſaid Borough and the only 


Aldermen of the ſaid Borough who were preſent at that 


Meeting or Aſſembly, beſides Him the ſaid Charles Malien, 
« well rightfully and lawfully to exerciſe his ſaid Office of 
« Ore of the Bailiffs of the ſaid Borough for the ſaid Year then 
e next enſuing ;” and was 7hereupon then and there, according 
to the Form of the Statute in that Caſe made and provided, 
admitted into and did take upon Himſelf the ſaid Office. And fo 
juſtifies and claims under this Election and SwEARING, 


The King's Coroner and Attorney replies fix feveral Mutters; 
and, in his Reply, takes ſeveral Iſſues: One of which was, 
That Jonas Malden William Smart and Jobn diet were not, 
nor was any of Them next in Place and Office to the Bailiffs. 


The Defendant rejoins, That Jonas MaLpes, before whom 
(together with William Smart and John Edwick) He the Defen- 
dant took the ſaid Oath, was the neareit, then preſent, in Place 
and Office, to the Bailiffs of the ſaid Borough, except Him the 
ſaid Charles Mulden: who was the neareſt, then preſent, in Place 
and Office, to the Bailitts of the ſaid Borough, and who preſided 
at the ſaid Aſſembly or Meeting, and who was elected and 
nominated to be One of the Bailitfs of the ſaid Borough, as in 
the Plea is mentioned. 


The King's Coroner and Attorney demurs to this Rejoinder : 
And for One of his Cauſes of D-murrer ile thews—That the 
I ſaid 
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ſaid Charles Malden ought to have taken his Corporal Oath well 
e rightfully and lawfully to exerciſe his ſaid Office &c, for the 
« ſajd Year then next enſuing,” BEFORE ſuch Officer er Per. a8 
PRESIDED at the Election as being the neareſt then preſænt gt 
ſuch Election in Place and Office to the Bailifts or Bailiff or We 
ſaid Borough for the preceding Year being then preſent. 


Ihe Defendant having joined in Demurrer, 


Mr. Wallace argued for Him. But 


Tur CouRT agreed that the Defendant was nt property 
ſworn in before the PRESIDING Officer: Which is abſolutely 
neceſſary where the Election is made under the Statue of 
11 GT. 1. 6 4 


Rex v. Roger Philips, Mayor of Carmarthen, accord. 


Mr. Juſtice As rox cited Rex verſus Nance, Trin. 1741, 
14 15G. 2. B. R. In which Caſe, the Court took Time to 
conſider; and the Reſolution was delivered by Lord Chief Juſtice 
Lre. They held, that the fourth Clauſe of that Act, (which 
relates to ſwearing-in upon Elections made under the Statute,) 


is general and poſitive (without any Exceptions or Reſtrictions ) 


«© that the Officer ſhall take the Oath or Oaths by Law required, 
«© at the Time of his Admiſſion, into ſuch Office, rrrorr SUCH 
« Officer as ſhall pREsIDE at ſuch Election in Purſuance of the 
« Act.“ There, the Court did not nor well could (as that 


Caſe was circumitanced,) enter into a Queſtion—* Whether Ke 


could be fworn in before Himſelf.” Neither, indeed, is it 
neceſſary to determine it here; becauſe it is net alledged . that 
« He was ſworn in before Himſelf :” It is only alledged “ that 
He did, at the fame Meeting, take his Corporal Oath before 
% Jonas Malden William Smart and John Edwick, then and 
« there being three other Senior Aldermen &c.” 


La) 


Per CuR'. unanimouſly— 


JupGMENT pro REGE; (becauſe there was no proper 
SWearing-1N,) 


V. pot, (in this Term, ) pa. Rex verſus Jenas Mu dax. 


Sharpe, 


Sharpe, qui tam, ver/us Law. rags og 


PON a Caſe reſerved at Nt prius at Guildhall, before Lord 
MANSFIELD, 


Tur CouRT held that the Statute of 22 H. 8. c. 42. 


continued in force, as to the Barbers ; notwithſtanding that of 
48 G. 2. c. 15. which ſeparates them from the Surgeons. The 
latter Statute only means to diſſolve the Unron between the two 
Companies. 


Dale verſus Sollet. 


\HIS was an Action for Money had and received to the 
Plaintiff's Uſe: Non Afſump/it was pleaded; and Iſſue 


joined. 


Cast—The Defendant, a Ship-Broker, was the Plaintiff's 
Agent in ſuing for and recovering a Sum of Money for 
Damages done to the Plaintiff's Ship; and did recover and 


receive 2000 J. for the Plaintiff's Uſe; and paid Him all but 


40/, which He retained for his Labour and Service therein; 
which the Witneſs (Mr. Fuller) ſwore He thought to be a rea- 
ſonable Allowance. And the Jury were of Opinion * that the 
«« Defendant ought to retain 40 /. as a reaſonable Allowance,” 
Conſequently, the Plaintiff was not intitled to recover. 


The Plaintiff objected, at the Trial, «“ That the Defendant 


could not give Evidence in this Manner, of this Labour and 
* Service ; but ought to have PLEADED it by Way of SETT-ovr, 


* or at leaſt have given Notice of it as a Sett-off.” 


A Verdict was found for the Plaintiff; ſubje& to the Opinion 


of this Court: And if the Court ſhould be of Opinion againft 


him, then Judgment to be entered as upon a Non/ut. 


Accordingly, on Tueſday laſt, (the 1oth Inſtant,) Mr. Dunning 
moved on behalf of the Defendant, „that Judgment might be 
entered againſt the Plaintiff, as upon a Non-1uit;” and had a 

RuLE to ſhew Caule, 


Sir Pletcher Norton, on behalf of the Plaintiff, now ſhewed 
Cauſe; and inſiſted that the Defendant ought either to have 
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leaded it, or given Notice of a Sett-off : But that he could not 


take Advantage of it in His Manner, without either Plea ur 
Notice. 


. Lord MaNxSsFTIET D had no Doubt of the Defendant's being 
at Liberty to give this Evidence. 


This is an Action for Money had and received to the Phin— 

tiff 's Uſe. The Plaintiff can recover no more than he is in Con- 

*V. ante, fcience* and Equity intitled to: Which can be no more than 
P. loo, 1011, what remains after deducting all juſt Allowances which the De— 


bs ſendant has a Right to retain out of the very Sum demanded. This 
is not in the Nature of a Cro/s-Demand or mutual Debt: Tt is a 
CHARGE, which makes the Sum of Money received for the 

Flaintitt 's Ute lo much V. 

The Two Other Jupcrs concurred. 
Per CuR.. 
JuDGMENT for the Defendant, as on a Noxsv17, 
Bailley ver/as Smeathman. on 

Weenelday 7 . | 
3 N Tucſday the roth of this Month, Mr. Cox moved to ſtay 
$707, Proceedings on the Scire facias againſt the Defendant's Bail, 


with Cofts; the Defendant having ſurrendered Huntelt in Dit- 
charge of his Bail in due Time. 


The Action was by Original. The Bail ſurrendered their 
Principal, within the Appearance-Day, but not till after the 
Return-Day. Mr. Cox inſiſted, that this Surrender on the 
Appearance-Day was a Surrender within due Time, as the 
Action was by Original. | | 


He ſaid it was the Courſe in C. B; and had been alſo ſo de- 
termined in this Court. Whereupon He had a Rule to 
| SHEw CAUSE. 


And Maſter Owen now certified, that where the Action is by 
ORIGINAL, this Court proceeds by the ſame Rule as C.B. does; 
viz. that the Bail has till the quarts Die pg/! (provided it be done 


Nets ng ſellente Curia. 


Notes 4to 
Evit. p. 66. | 
Maſon v. Bruce, and p. 75. Hanſley v. Page. 


Lord 


Lord MAnsFitELD—lt is therefore regular, 


Rur made ABSOLUTE; except as to the Coſts. 


I 4 
4 i 

4 Rex Dey /A Jonas Malden. Friday 25th 1 
4 oy: 1907. 1 

2 P ON an Information in the Nature of Do Warranto, to 4 
1 ſhew by what Authority the Defendant claimed to be 7 
3 Bailiff of Maldon, ſeveral Iſſues were joined ; and the Caute was 8 
3 tried before Mr. Baron Smythe, at the laſt E/ex- Afſizes. 0 
43 It came on, Yeſterday, upon the Judge's Report, in Conſe- If 

A quence of a Rule that had been granted upon the Motion of Mr. | 

3 Serjeant Leigh, on Monday the gth Inſtant, to ſhew Cauſe why, | 
3 the Verdict ſhould not be ſet aſide and a new Trial granted: a 
1 Which was the Method thought the moſt proper, by the Court, 7 

ä 3 for doing full and complete Juſtice upon the Points in Queſtion. Fil 

3 | | il 

There were, in all, five Iſſues: But the two firſt were quite | | 

out of the Caſe . The preſent Queſtion turned upon the third, . gee the Caſe | 1 

fourth and fifth Iques; ; which were found for the Proſecutor, by of Chales il 

the Baron's Opinion ; but were, at the Trial, agreed to be ſub- A 9 

jet to the Opinion of this Court; the Judge giving the Defen- i 

dant Leave to move for a new Trial, without Payment of Colts. 4 

3 

The CouNnsEL for the Proſecutor were Sir Flelcher Norton, _ 


Mr. Eliab Harvey, Mr. Morton, and Mr. Aſburſt, They ar- 
gued, that no new Trial ought to be granted, there being 
e Iſſues found, and now before the Court, upon which the 
Court might proceed to give Judgment againſt the Defendant. 


> 3 
I — — 
9 — 


— _ 
p24 — OE 


The third Iflue is upon his being duly elefed; vig. Whether 
the Aldermen and Head- Burgeſjes aſſembled the Day after the 
45 5 did ele Him: which was directed and found 
* againit the Detendant. On this Iſſue, the firſt Objectian 
was, That there was not a ſuficrent Number of Aldermen; Two 
of them not being Aldermen at the Time of his Election: And 
tnoſe Two appeared upon the Evidence, t to be Aldermen ; 
tor, there was 19 preſiding Meer at their Election. This goes 
to the Root of his Title. 


1 The fourth Iſſue, upon the Swearimg, was alſo a material 
0 Ifue ; viz. © Whether Smart and Edvwick, before whom He took 
Fu 8 a Oath, were Aldermen.” The Jury have found“ that 
they were ot. The Judge admitted Seiden to be read of 
the Entry of their Election to be Aldermen; and held it to 5 
vo 


I rn 


— YT WIE 9 
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void. They object, “that He ought not to have admitted it; 
and that it was not ſufficient Evidence.” This Entry entirely 
cut up the Title They had inſiſted upon by their Plea: For, it 
proved“ that no Baihff was preſent at their Election.“ And 
this fourth Iſſue applies to the third Iſſue, as it ſhews © that He 
« was not duly elected; they not being Aldermen at the Time 
of his Election.“ The fifth Iſſue was—* That Jonas Malden 
« was not Bailiff,” Which, they ſaid, was a ſubſtantial Iſſue, 


and ought to have been fully and completely proved. 


The Counſel who argued on-behalf of the Defendant, were 
Mr. Serjeant Leigh, Mr. Thurlow, Mr. Cex, Mr. Dunning and 


Mr. Wallace: And their Arguments were to the following 
Effect. | 


Tt is found © That Charles Malden was the proper preſiding 
« Oficer: Allo © That a Majority of the Aldermen and Bur- 
«« gelles was preſent; and That the Majority of the whole 
« Aſſembly made the Election.“ Alfo, „ That He was ſworn 
«© before Charles Malden the prejiding Officer ;” (although it was 
alſo before Two Others, who had no Authority to ſwear Him.) 
But the Swearing is not void, by being taken before the 
proper Perſon and Others. The Law will refer the Act to Thoſe 
who had the Power to adminiſter it. This is the Cale of all 
Authorities. 5 Co. 89. 6. Hoe's Caſe. | 


In the Caſe of Sou/ſby verſus Hodgſen, (V. ante, Vol. 3. p. 1474 ) 
on an Award, the Umpire and two Arbitrators joined in the 
Award, though the Authority of the Arbitrators was expired : 
The Court held that it ſhould be referred to the Umpire who 
had the Authority; yet was at Liberty to take what Advice or 
Opinion He pleaſed. 


The third Iſſue relates only to the Election. And as He wa 
duly elected, that Iflue ought to have been found for the Defen- 
dant. A Majority of thoſe in whom the Right of Election re- 
ſided, did concur in the Election; even ſuppoſing that theſe two 
Perſons were not Aldermen. But they were Aldermen; at leaſt, 
de facto And in a derivative Title, it is ſuthcient, that they 
were in Poſſeſtor, under Colour of a Title. And © that they 
« were ſo,” is proved by the Entry in the Corporation-Book, 
of their Election and Admiſſion. It is objected, that this Entry 
does at the fame time prove ** that they were not fo de jure. 
The Anſwer is, That the Iſſue is here upon the Pof/eſ/zon, not 
upon the Title; and Nothing more is neceſſary ſor Us to prove. 
However, this Entry does not prove “ that the Bailiffs were not 


*« preſent at their EteRion:” They might have been pany 45 
3 | act; 


2 


44 
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fact; though their being ſo is not entered in this Minute. It is 
enough, that they were proved to be Aldermen de facto. 


The fourth Iſſue is Whether the two Perſons before whom 
«« He was ſworn, were Aldermen.” The Swearing is alledged 
to be before Charles Malden; whom the Court muſt fee to be the 
preſiding Officer, as He is alledged to be the /entor Alderman : 
And although We have not indeed expreſsly alledged “ that He 
„ was the preſiding Officer,” yer it appears that the Oath was 
© adminiſtered before Him and the Other Two;' and the only 
Iſſue is taken “ That the Other Two were not Aldermen.” But 
if They were not; yet He was ſworn before Charles Malden the 
preſiding Officer. The Election is quite different from the Swear- 
ing: The former is to be made by the Bailiff Aldermen and 
Head-Burgeſles or the major Part of them; the Swearing is to be 
before the preſiding Officer. And He was ſworn before Charles 
Malden, who was to. Therefore He was properly ſworn. 


Conſequently, He was both elected AND ſworn, in a proper 
Manner. 


As to the fifth Iſſue It is either a ſubſtantive Iſſue, or a conſe- 


quential One. 


If a ſub/tantive Iſſue — Then He was well ſworn before Charles 
Malden, the then preſiding Officer : For We were not precluded 
from giving Evidence to prove it; as the Defendant was in the 


Caſe of Rex verſus Roger Philips*. who having pleaded an im- * V. ante, 
proper Swearing, could not be permitted to give ſuch Evidence Vol. n. 
as would prove a proper Swearing, which He had not pleaded.” 2" 


Here, We might have given Evidence that Charles Malden was 
the preſiding Officer, and that we were ſworn before Him. 


If this is a conſequential Iſſue—The only Queſtion will be, 


„Whether the Swearing before Charles Malden, who is confegſed, 


cc 


upon the whole Record, to have Authority to adminiſter the 
* Oath, was faulty for being adminiſtered before two other Per- 
ſons alſo, who had ro ſuch Authority.” 


But, at the worſt, It clearly appears upon the Record © That 
* He was ſworn before the proper Perſon,” though perhaps We 
may not have pleaded it properly. Here is no Defe# of Title: 
It is a Title; only, defectively ſet out. So that it is ſtronger than 
Roger Philips's Caſe. The Court will not ſuffer Matter of Form 
to prevail againſt ſubſtantial Right; eſpecially, where the Ex- 
Nence of the Corporation depends totally upon it. 
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If complete Juſtice is to be done, We ought to have Liberty 
to amend our Plea, and to have a new Trial: And then They 
may take what Iſſues They think proper. 


Mr. Morton, for the Proſecutor, in Reply, argued that there 
ought not to be a new Trial. He inſiſted that the third Iflue is 


complicated with the fourth and fifth; and that Charles Malden 


ceaſed to be an Alderman, when He was elected Bailiff; and 
that conſequently there was but One Alderman preſent, if Ed- 
Wick and Smart were not Aldermen : Therefore the fourth Iſſue 
was material. And upon the fifth Iſſue (which is a ſubſtantial 
Iſſue) We might have called upon Them to ſhew a the Eſſen- 
tials that conſtituted. Them Aldermen; (as a good Election, a 
good Swearing, taking the Oaths to the Government c, and 
alſo the Corporation and Teſt-Acts.) And the Proſecutor has a 
Right to avail Himſelf of every thing that the Defendant has 
confeſſed upon the Record. ? 


Now here is ſuch a Swearing pleaded, as was no Swearing at 
all: And we had a Right, on the fifth Iſſue, to call upon Him 
to ſhew a proper Swearing. He ought to have been ſworn before 
the preſiding Officer at the Time of his being choſen : Whereas it 
appears by his own Confeſſion, that He took the Oaths before 
Charles Malden and the Two Others, As Aldermen. 


In the Caſe of Rex verſus Rover Philips, there was in fact is 


ſuch Swearing as was pleaded: But here the Swearing really was 


as it is alledged ; which muſt always be bad, both upon Plea and 
upon Evidence. No Evidence can make ſuch a Swearing good : 
It was before theſe Three, as Aldermen. 


Lord MANnsF1ELD—lIt appears by the Report, that there 
were but Two Objections made at the Trial of this Cauſe, and 
Two Queſtions ſtarted ; viz. ** Whether the Swearing could be 
« before the Three Aldermen; and 2dly, Whether Edwicꝶ and 
& Syart were Aldermen, for the Purpoſes of ſwearing Him in:“ 
And it was then agreed by the Counſel, to be put upon that 
Foot. 


But the Whole of the Litigation as to the Two Aldermen was 


immaterial : For, They had Nothing to do with it. : 


The Election and the Swearing are diſtinct Matters. 


The Swearing is 2 involved in the Iſſue concerning the 


Election. 


The 
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The fifth Iſſue is only conſequential. In the Caſe of Roger 
Philips, the Election under the preſiding Officer could not be 


gone into: For, He had not alledged that He was ſworn in 
that Manner. 


At the Trial of the preſent Cauſe, the EleQion was not at all 
objected to, upon the Foot that has been ow inſiſted on. Wh 
was He not duly elected? It is now ſaid -“ becauſe Two of the 
« Electors were not Aldermen.” But Nothing was laid before 
the Court at the Trial, how many Aldermen were neceflary to 
be preſent; or now many were actually preſent. It is not ſhewn 


on the Evidence, that there was not a Majority of the Alder- 
men preſent. 


It is not to be taken for granted, that the ſwearing before Charles 
Malden, as preſiding Officer, could have been given in Evidence upon 
the fifth Iſſue. But, however, (ſtripped of the Pleading,) The 
Queſtion has never been before the Jury: And the Matter is now 
brought improperly before the Court. | 


In the Caſe of Philips, the Defendant alledged a Swearing, 
which was not in fact true: And the Finding and Direction in 
that Caſe were Both right. Therefore They could not properly 
move for a new Trial, but applied for ſetting aſide the Verdict, . v. ante, 
and a Repleader * The Court thought that ſetting aſide the p. 295. 
Verdicts, and giving the Defendant Liberty to amend his Plea, + V. ante, 


was a better Method +: And that Method was accordingly 3 1 
there taken 4. p. 306. bs 


If We grant a new Trial here, They will have it in their Power 
to apply tor an Amendment or not, as They think proper. 


If the Swearing was in fact an improper Swearing, that will 
appear upon the Record: And Judgment could not in ſuch Cate 


be for Him; becauſe his Title would appear to be a detective 
One. 


Therefore - Let there be a new Trial, without Colts. 


Mr. Juſtice As ro ſaid, He could not conceive how the third 
Iſſue could be found againſt the Defendant. 


How does it appear upon this Record“ that Charles Malden 
* and Jonas Malden were not the Majority of the Aldermen for 
the Time being?“ Tt does not appear but that They Two were 


the only exiſting Aldermen: And it does not appear but that the 
Defendant was well elected. 
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Rex. L ſle, 
2 Stra. 1090. 


+ The Otter 
Judges 
were Both 
abſent. 


Caſe. 


e 


The Swearing is a quite different Matter from the Election. 


The Defendant is obliged to ſhew a complete Title: And He 
here concludes, that © ſo He had a good Title.” 
Coroner may traverſe all the Particulars, if He thinks fit : But 
it He does not, All that is well pleaded by the Defendant is 
admitted, 


The King's 


The Defendant has here alledged that He took the Oaths be- 


fore the preſiding Officer; though indeed He adds—* and be- 
fore the Two Others,” (who were not ſo.) 


On the fifth Iſſue, which is conſequential, the Proſecutor 


can not give in Evidence Defects of Title not mentioned in the 
Pleadings. 


Therefore if the Iſſue upon the Election is found wrong, that 
Iſſue is allo found wrong. | 


Whether They will apply to amend or no, is no part of the 


preſent Conſideration : They may do as They think proper. But 


I think We ought to ſet aſide this Verdict, and grant a new 


Trial. | 


The Caſe of Philips, Mayor of Carmarthen, was not like this 


In Goldwyer's Caſe *, the Fact of the Perſon preſiding being a 
good Mayor, or only a Uſurper, was put in Iſſue: And though 


the Court did not give an explicit Opinion “whether the pre- 
* ſiding of an Officer de facto was ſufficient to make a Title in 


* the Defendant againſt the Crown,” yet if He had been an 


Officer de facto, (and not a mere Uſurper,) they ſtrongly inclined 
thal the Preſence of a Mayor de fa&o recently proſecuted, and 
againſt whom Judgment of Ouſter had been obtained, would not 
be ſufficient to authenticate the Defendant's Election. 


But I give no Opinion on this Point. 


He thought that a Swearing before Charles Malden as preſiding 


Officer could not be given in Evidence on the laſt Iflue, as the 
Pleadings now ſtand. 


Upon the Whole, He concurred with Lord MANSFIELD +, 
That there ought to be a new Traal. 


RuLE MADE ABSOLUTE for ſetting aſide the Verdict, and 
having a New Trial. leder 
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Jeſſer verſus Giftord. 


. 


HIS was an Action for erecting a Wall, whereby the 
Plaintiff 's Lights were obſtructed. 3 
The Declaration contained Two Counts : In the Second, the 1 
Plaintiff counted as the Rever/ioner. And a Verdict had been 4 
given for the Plaintiff, and general Damages. . 
On the ſecond Day of this Term, Mr. Serjeant Burland i 


moved in Arreſt of Judgment ; and had a Rule to 
SHEW CAUSE. 


His Objection was—that this Action will not lie by a Rever- 
fioner ; being only an Injury to the Perſon in Peſſſian. 


* * - — - 
by — * fa 1 pu 
r 


Mr. Juſtice As rod now ſaid He had looked into it, and 4 
had found a Caſe S. P. with the preſent; and accordingly cited be 
Tomlinſon verſus Brown, as of H. 28 G. 2. but it was determined in | | 
Eaſter Term 1755. It was an Action brought by the Owner of the ith 

4 


Inheritance, for a Nuſance in obſtructing Lights and breaking his 
Wall. A general Verdict for the Plaintiff. Mr. Norton, in 
Arreſt of Judgment, objected, that a temporary Nuſance can't 
be an Injury to the Inheritance: It may be abated before the 
Eſtate comes into Poſſeſſion : And he cited Cro. Fac. 231. Some 
verſus Barwyſh; and obſerved, that if this would hold, the De- 
fendant would be liable to a double Action; One, by the Poſſeſſor 
of the Eſtate; the Other, by the Reverſioner. Mr. Crowle 
ſhewed Cauſe on behalf of the Plaintiff; and inſiſted that it was 
a Damage done to the Inheritance: If the Reverſioner wanted to 
ſell the Reverſion, this Obſtruction would certainly en the Va- 
lue of it. The Court were of Opinion, that an Action might be 
brought by One, in Reſpect of his Poſſeſſion; and by the Other 
in Reſpect of his Inheritance, for the Injury done to the Value 
of it, 


A, mg a a 
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Lord MAaNnsFIELD—That is deciſive. j 
WHEREUPON, i 

1 

The RULE was DISCHARGED. i 
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Rex verſus Norris. 


CIR Pletcher Norton moved for a Rule to bring up the De- 
| fendant to be di/charged as an Inſolvent Debtor. 


He had been convicted of Perjury; and {inter alia} fined 100), 
Lord MANnsFiELD—This is not a Debt, but a Puniſhment. 


MoT1oN DENIED. 


The End of Michae/mas Term 1767, 8 G. 3. 
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8 Geo. 3. B. R. 1768. 
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NV. B. There were only Three Judges of this Court, at the g,urgay 234 
Opening of this Term; viz. LoRDMANSFTIELD, Mr. Juſtice January 17087 

YaTEs, and Mr. Juſtice As ro: The Fourth Seat was va= 

cant, by the Promotion of LoxD LIF FORD to the Chancel- 

lorſhip of Ireland; and Mr. Juſtice WiLLEs,: who ſucceeded 


him here, did not take his Place upon this Bench, till the 
27th of this Month. 


Rex veſus John Leigh Eſq. Mayor of Yarmouth in 
the Iſle ot Wight. 


R. Serjeant Burland ſhewed Cauſe, on behalf of the 
Proſecutor, againſt a Rule which had been obtained 
by Mr. Serjeant Davy (on Monday gth November 


1767,) to ſhew Cauſe why the Judgment againſt the 
Defendant ſhould not be arreſted. 


It was an Information in Nature of a % Varranto. Twelve 


Iſſues were taken: Five of them were withdrawn by the 
Proſecutor, 


The Defendant claimed the Office under Two Jitles; vis. 
under a /reſcription, and alſo under a Charter: But He had, by 


his Plea, put his Defence upon his Claim under the Preſcriptive 
Right ; which was tried, and Jound againſt him. 


Serjeant Davy alledged, that it appeared upon the Face of the 
Record, taking in the Whole of the Pleadings, “ that the De- 
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« fendant had a good Title under the CHARTER :“ And there- 
fore if he could not have Judgment for him, yet at leaſt there 
could be no Judgment agamſt him, notwithſtanding the Finding 
of the Jury upon his preſcriptive Claim. 


He inſiſted, that though it had been objected “ that the De- 
*« fendant had put his Defence upon a Title under a Preſcrip- 
« tion;” yet it appears upon the whole Record ** that He had 1 
% Jie: For He has alledged “ that He was choſen by a Ma- 
jority of thoſe who afſembled upon the Charter-Day.” And 
the Charter appears upon the Record: And upon the Conſtruc- 
tion of it, it was not neceſſary that He ſhould be choſen by a 
Majority of the whole Number of the EleQors in being. 


To this Serjeant Purland anſwered, That the Defendant can 
not ge inte the Conſtruction of the (harter; becauſe, upon this 
Record, the Defendant fornds bis Title upon Preſcription ; and 
denies the Charter: Therefore, as the preſcriptive Title is found 


againſt him, He can not reſort to the Charter, of which He has 
denied the very Exiſtence. 


Serjeant Daty replied—That the Defendant does not found 


his Title upon Preſcription ly; (though He acknowledged 


Note. This 
Caſe 1s often 
erroneouſly 
cited, with 
Regard to the 
Year and 
Page: 7 E. 4. 
3. is the 
Truth. 


that He denied 7h» Acceptance of the Charter:“) But upon the 
dc hole Record, it plainly appears that there was a Mode of Elec- 
tion directed by the Charter; and that He was elected agreeably 
to the Directions of it; and therefore there ought to be either 
an Arreſt of the Judgment, or an Award of a Repleader on Account 
of the Immateriality of the Iſſues. 


Lord MANSFPIELD (to Mr. Serjeant Davy—) It is too 
itrong for you. You have departed from the Title you 
have ſet up: And the Iſſues are not immaterial. The 
Judgment muſt follow the Title ſet up by the Defendant 
againſt the Crown: He can not ſay, in general, “ That 
«« He was duly elected.“ 


Mr. Thurlow and Mr. Walker, who were alſo Counſel (with Ser- 
jeant Davy) for the Defendant, ftill urged that the Court could not 


give a poſitive Judgment againſt the Defendant, when it appears to 


Them upon the Face of the whole Record, © that the Mover of 
the Suit has no Cauſe to ſuſtain it;“ not even if the Defendant 
ſhould confeſs the Action. And to prove this, they cited the Opinion 
of Choke Chief Juſtice, in * Tilly and Wody's Caſe, 7 Ed. 4. 31. 
« that in 20 Caſe where it appears that a Man has no Title to 
« recover, ſhall He ever have Judgment to recover. And even 
« if the Defendant would in ſuch Cale ſuffer Judgment, yet the 


« Court ought not to give it: For, they never ought to give 
: «6 Judgment, 
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« Judgment, but where it appears to them that the Plaintiff 
“ has Cauſe to have Judgment.” 


And this Reaſoning is equally applicable to Informations in 
Nature of Quo Warranto, where the Crown appears to have no 
Cauſe of Suit, as it is to a Plaintiff who has no Title to recover. 


They alſo cited Dr. Bonham's Caſe, 8 Co. 114 C 121. 6. as lay- 
ing down the proper Diſtinction; and which is expreſs “ that the 
„ Plaintiff ſhall ever have Judgment, when it appears that He 
has no Cauſe of Action. So allo is the Caſe of Butter/ield verſus 
Marſball, in i Lutw. 608. The Chief Juſtice fays—* That ad- 
„ mitting the Bar not to be good, yet in as much as it appears 
« that the Plaintiff, by his own Shewing, has no Cauſe of Ac- 
tion, he cannot have Judgment:” And ſo was the Opinion 


of the whole Court. p. 609. 


Turnor's Caſe, 8 Co. 133. 6. was alſo cited by them, as laying 
down and confirming the ſame Doctrine; and proving that if a 
Defendant pleads an inſufficient Bar; and the Plaintiff goes on, 
and ſhews that the Bar is inſufficient, and that the Defendant has 
no Title ; yet He ſhall not recover, if it appears upon his Repli- 
cation ** that He has no Cauſe of Action.“ 


Here, the Defendant has pleaded a preſcriptive Title; which 
is fallen to the Ground : It is found againſt Him. But it ap- 
pears upon the Record,“ That there was a regular Aſſembly 
„ holden; and that the Defendant was duly choſen a Chief 
% Burgets at it; and afterwards, duly elected and ſworn Mayor.” 
This would have been a Title under the Charter, which is ſet 
forth upon the Record. Therefore Judgment can not be given 


for the Proſecutor : For, the Court fees, upon the Whole, that 


the Party who prays this Judgment has 9 Title fo it. The 
Charter is ſet forth in the Replication: And the Defendant ap- 

ears to have been elected agreeable to it. All this appears upon 
the Record. 


Mr. Walker cited ſome Caſes of the Court's having awarded 
Repleaders after Verdict; particularly, Love verſus Wotton, in 
Cro. Eliz. 245. and an anonymus Cafe in Comyns 148. and the 
Caſe of Roger Philips, Mayor of Carmarthen, (ante, Vel. 1. 
p. 292.) And He propoſed, that the Defendant ſhould have 


Liberty to amend his plea, or to plead de uv, on Payment of 
Coſts. ap 


Lord MansFiIELD aſked if They could cite any Caſe 
where Judgment had been refuſed to the Crown upon an Infor- 
PART IV. Vor. IV. L111 mation 
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mation in Nature of Quo Warranto, where the Defendant failed 
in the Title He had ſet up. 


And it ſeemed acknowledged, that there was None, At 
leaſt, None were mentioned. 


Whereupon Hts Lorpsniy proceeded to obſerve, that in 
Civil Caſes, if the Plaintiff has no Cauſe of Action, He can not 
have Judgment. 


But s Manner of proceeding is quite different. For if the 
Defendant has uſurped the Franchiſe without a Title, the King 
muſt have Judgment. The Defendant therefore is obliged to 
ſhew a Title: And the King has no Need to traverſe any Thing 
but the Title ſet up. If any One material Iſſue is found for the 
Crown, the Crown mult have Judgment, 


He added— 


I do not ſee how here could be a Repleader: For, in Repleaders, 
you begin with the firſt Fault. Now here, the 40h9/e Defence is 
wrong. And there don't appear to be any Slip or Mittake : Nor 


has there been any Motion for an Amendment or Repleader in 
this Cale. : 


In the preſent State of it, I have no Doubt that you cannot 
ſtop the Crown from having Judgment. 


Mr. Juſtice YaTEs—If the Plea contains no Title 
againſt the Crown, there muſt be Judgment / the Crown. 


In Civil Actiops, the Plaintiff muſt recover upon his own 
Title: In Caſes of Information in Nature of Quo Warrants for 
Ulurpations upon the Rights'of the Crown, the Detendant mutt 
ſhew that He as a good Title againſt the Crown. 


Sir Fletcher Norton, pro Rege, here obſerved, that the Court 
could not grant a Hepleader: For, that would be giving 


the Defendant an Opportunity to plead double.; which the 


"© See 4&5 * Act of Parliament cifallows. 
Arn. C. 10. | 
ſect. 4. and 


o Ana. c. 29, ſe, 7. which extends the former to “ all Writs of Mandamus, and Informations in Nature 
* of a Quo Warranto, and Proceedings thereon, for any the Matters in the latter Ad mentioned But wot 
fo as to have Liberty to plearl more Pleas then One, even with Leave of the Court, This was determined iu 
Trinity Term 1753, 26 K G. 2. B. R un Two Caſes: One, Rex v. Newland, Common- Council Man 
of Caimaithen; ibe Other, Rex w. Bliſcoe, Bailiſt of Haſl-mere. 


Lord MaxsFIrLp—And in the worſt Way, too. 
This is deciſive. 
55 Mr. 
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Mr. Juſtice YATEs' proceeded—The Defendant in N 
IVarranto is called upon to ſhew his Title; to ſhew ** Q ar- 
e ranto He claims the Franchiſe.” He accordingly ſhews his 
Title. The Crown are only to anſwer this particular Claim. 
He muſt at once ſhew a complete Title. If He fails in it, or in 
any Chain of it, Judgment mult be given againſt Him. Here, 
the Defendant has ſet up a particular Title: This Title, upon 
which He grounds his Claim to the Franchiſe, is found againſt 
Him. He can not now depart from it. Therefore the Crown 


is here intitled to Judgment. 


Mr. Juſtice As ro concurred in Opinion; and had no 
Doubt at all. There could be no Pretence, He ſaid, of Judg- 
ment for the Defendant : For, it don't appear that He could have 
made a Title, at all; and that which He ſet up, is found againſt 


H im. 


In the Caſe of Rex verſus Philip. It was only a defective ſet- 
ing forth of the Title: He really had a good One. 


Per Cur.” 
RULE DISCHARGED. 


See. the Caſe immediately. followin g this Caſe, 


Rex verſus Grimes. 
Rex ver/us Blatchford. 
(ve the laſt Caſe.) 


Monday 25th 
Jan, 1768. 
(All Three 
Judges pte- 


ſent.) 


as in the Caſe immediately preceding this; and the Iſſues 
having been ready to go down to Trial at the ſame Aſſizes with - 
the former, but nt having been actually tried; the Defendants 
had moved to withdraw their Pleas, and to plead de novo, on 
Payment of Coſts and the Proſecutor's having Liberty to reply 


RAT other Corporators having pleaded the like Pleas 


de novo. Cauſe was now ({hewn againſt oe.” But 


Tur CourT granted it, without even hearing (a ſecond 


Time) the Counſel for the Defendants ; upon Payment of Coſts, 
pleading within a Week, taking ſhort Notice of Trial, and with 


Liberty to the Proſecutor to reply de novs. 
2 


And 
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And this they did, without Affidavit of any particular Cir- 
cumſtances, or any particular Reaſons given for this Amend— 
ment: For, Lord Mensfield ſaid it was ſufficiently hard 
upon a Defendant, who might be doubtful * whether his 
« Election could be beſt ſupported under a Charter or under 
« a Preſcription,” to be obliged by our Law, to make his 
Election under which of them He would defend Himſelf by 
his Plea, and to deſert the other Title, inſtead of having an On- 
portunity to take the Benefit of Both: But it was ſurely reaſon- 
able that if He diſcovered, be/ore Trial, that He had pitched upon 
the wrong Defence, He ſhould be at Liberty, upon Payment of 
Coſts and other proper Terms, to quit that weaker Defence, and 


inſiſt upon the Other winch would better Jappert his Claim to the 
Franchiſe. 


The Rur was made ABSOLUTE, with the Additions above 
particularized, 


Tueſday 26th 
Jan. 1768, 


Pally verſus Smith. 


A Queſtion was reſerved at Nip 5 prins, (by giving the Defen- 


dant Leave to move to ſet aſide the Verdict, and enter a 
Judgment of Nonſuit thereupon,) “ Whether a BuTcniR was a 
** Perſon who ſought his Living by buying aud ſelling, within the 
„Meaning of the Acts concerning Bankrupts.“ 


Tur Cour, though they expreſſed themſelves very 
ſenſible of the Incorventence of extending the Bankrupt-Laws to 
Artificers whoſe Living is ſubſtantially gotten by mechanical La- 
bour, with a M xture of buying and ſelling ; yet thought, upon 
the Authority of Caſes, that they muff hold a Butcher to be with- 
in that Deſcription which makes a Man liable to a Commiſſion 

of Bankruptcy. 


And therefore 


Tun Rure for ſhewing Cauſe “ why the Verdict ſhould 
not be ſet aſide and a Judgment of Nonſuit entered, 
was DISCHARGED. 


4 
J 
* 
J 
4 
1 
3 
6 
od 
* 
I 
2 
4 
5- 
4 


%% 1. cc 15. and 21 Fe 1 £19, 


See alſo Cro. Car. 31. Crampe verſus Barne. 
3 ; 


Barnes 
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Barnes verſus Foley. 


HIS was a ſpecial Caſe reſerved at N/ Prius, upon the 

Trial of an Action brought by an Inhabitant of Bath 
againſt the Defendant who demanded, and received of him, a 
Half-penny a Letter more than the ſettled Rate of Poſtage. 


The Point meant to be ſettled, was *©* whether the Poſt- 
«© Maſter was obliged to deliver out Letters ſent by the General 
« Poſt, af the reſpective HABITATIONS of the Perſons reſiding 
jn that City to whom ſuch Letters were addreſſed, for the 
« mere Rate or Price ſettled by Act of Parliament :” Or 
Whether it was incumbent upon ſuch Perſons, to come or ſend 
« to the Poſt-Office, to inquire after and f27ch their Letters, in 
caſe they inſiſted upon not paying any more for them than the 
« ſtrict Rate allowed by Act of Parliament, and refuſed to make 
any Compenſation whatſoever for the Trouble of carrying them 
«. out and delivering them at their reſpefive Habitations.” 


It happened, nevertheleſs, that this Point ſtill remained un- 
ſettled ; as the preſent Action was brought for the Recovery of the 
Money which had been illegally demanded and taken, (which 
could not be juſtified ;) and not for the injury of detaining the 
Letters, and refuſing to carry out and deliver them. 


Perhaps, therefore, it is ſcarce neceſſary to ſtate more of this 
Special Caſe, than that it appeared therein, that the Poſt-Maſter 
of Bath had publiſhed an Advertiſement, ** that ſuch Perſons as 
* choſe to SEND to the Poſi-Office there, for their Letters, might 
have them delivered THERE: But ſuch Perſons as choſe to 
* have them delivered at their own Places of Habitation mu 


«« PAY 4 HALF-PENNY for EACH Letter fo delivered at their 
Place of Habitation.“ | 


However, though I have not the exact literal State of the Caſe 

at preſent in my Poſſeſſion, I mean to inſert it hereafter ; and 

ſhall ſpecify the particular Page where it will be inſerted, both 

in the Index of Names of Caſes, and alſo in the Table of the Prin- 
cipal Matters, under Title Letters.” 


It was argued, on Friday the 15th of May 1767, by Mr. 
Mansfield for the Plaintiff, and Mr. Serjeant Davy for the De- 


fendant. 


THE GENERAL QUESTION was, © Whether the Poſt-Maſter 
% was obliged to deliver Letters to the Inhabitants of and Reſi- 
PART. IV. Vor. IV. M m m «« dents 
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« dents in Bath, at their known Places of Abode, at the Rate 
fixed by the ſeveral and reſpective Ads of Parliament; or can 
« demand a further Conſideration or Compenſation for the Labour 
« of ſo carrying out and delivering them:“ For, as to the par- 


ticular Sum demanded, (a IHali-penny,) it was not objected to as 


unreaſonable, in caſe He had a Right to make any Demand at all, 


ir. Mansfield argued that He was ev/:ged to deliver the Letters 


abroad, at their reſpective Habitations, at the fixed Rate, u 


out any additional Charge. 


He confined Himſelf to the Delivery of Letters 0/7/jn the 
Pijl-Toxons; not meddling, at preſent, with the Delivery of 
them at a Diſtauce from ſuch Towns. He cited rehearſed and 
obſerved upon the different Acts of Parliament relating to the 
Poſt-Oſtice. The 12 C. 2. c. 35. was the firſt Act to ere a 
Poſt-Oflice. Then came the 9 Anu. c. 10. of which He ſelected 
the following Sections, 1. 8 6, 17, 22, 31, 39, 40. The 


7 
And 5 C. 3. 6. 25. I4 © 13. expreſsly mentions where any ad- 
ditional Charge is to be made. And no other, He ſaid, could 
be impoſed without legal Athority. 


Ie then argucd from the great Inconvenience that muſt ariſe 
to every! erſon that might have Reaſon to expect Letters; in Caic 
the Foll-Matter was under no Obligat.on to ſend them out to 
their teſpective Enoun Habitations; and the infinite Confuſion 
that would happen even at the Poſt-Iloute itſelf, in populous 
Towns, from the Crowds of Inhabitants continually relorting 
there to inguire for Letters, And He argued that the particular 
dates and l'ayments fixed by the fixih Section of 9 A. c. 10, 
and the Caution of 4 G. 2. c. 33. about the-adtitional Penny, 
and of the 5 C. 3. c. 25. where any additional Charge is to be 
laid op, ſhew it to be the Intention of Legiſlature, hat no tuch 
I ncroachments ſhould be made, as are now attem!- 1: At lcalt, 
: tirong licfumption ariſes from them. And the nallneis ot 


the Sum at preient demanded would make no Dit; ace 10 the 
Caſe, © But, however; a alf- penny bears a great portion to 
the Whole Rate (of 34, or 4d.) It may, in foine Pes, amount 
to 4007, or cool. a Year. And it They have Poco to 
demund ny hing at all, it wil be in their lower encregſe 10 
ad lilitum; and ſo to raiſe a Tax upon the Su C, at their 


- 


„„ 
Dilcretion. 


inſited that 


Mr. Serjecnt Davy, contra, for the Poſt-Maſ r, | 
o * * 8 . ELF "bs * as 5 * * y 8 * I it. 
it 1s %% Part of his Duty to Carry the L&ters a rd further T2300 
p 2 (3 * * . . ry v F 1 , > 8 
tne I- Ohice of the retpective Polt- Jon. zie OW ned this 2 
N | | 5 
1 


an. * 
— i. 


7 4 ” 1 e . 
r 


Hilary Term 8 Geo. 3. B. R. 2151 


be a Point defended by the Po/t- Mafter-General; and that it was 
conſidered as a general Queſtion, not confined to Bath alone. 


Many Poſt-Offices are in excceding ſmall Villages; not in 


large Towns. Theſe would be clear of the Inconveniencics 
ſuggeſted as poſſible to happen in populous ! laces, 


The Poſt-Office may indeed fend them out, if They think it 
to their Advantage: And it would be very inconvenient in Lon— 
don, not to ſend them out. Many Merchants of London do, 
ho! wever, {etch their own Letters. But in Country Towns it 
might be exceedingly inconvenient to the Poſt-Maſter, to fend 

out Letters to contiderable Diſtances froin the Poll-Houſe. 


He mentioned 9 Ann. c. 10. 56, 11; 31. and 5s C. 3. c. 25. 
§8. as favouring his Side of the Queſtion; and obſerved, that 
the Words ** O/ce and“ Stage are uled as ſynonimous Terms, 
through all the Acts; that the Rates are ſettled according to the 
Diſtance in Miles; ad that the Miles are computed from Stage 


to Stage. Now if a Man lives, in a great Town, ſomewhat farther 


from Tondo than the Poſt-IHlouſe of ſuch Town, He ought 2 


to have his Letters et to Him at ſuch his Habitation, unlets 
they were to be charged more than IIe would be obliged to pay 
if He /ent to the Office for them. 


This ſame Queſtion has been tried before, in a Cale between 


Green and Hopper, in Durham, at the Summer-Aflizes 1761. 
And the Judge, after Argument, determined“ that it was 15f 
„ the Duty of the Poſt- Maſter to ſend them Out.“ 


Mr. Juſtice YATES ſaid— The Fs were not ſatisfied with 
that Determination. 


Mr. Serjeant Davy urged, thit if Pot-Maifters were oblige] to 
ſend out Letters 4: his Town ns, it would 7c/loww m that“ They 
„% would be likcwiſe obliged to ſend them cut of Toyns.“ 


Mr. Mangſield, in his Reply, gente this.“ 


ie alſo denied the Words Stage“ and Office“ to be f/y- 
1 e Stage comprehends the 0e Town. The 
Iloiſes are often changed : The Stages are not, It would be 
very hard, He ſaid, if a Man's Leit who lives, in a great 
Tovn, i nat cond the Poit-Houlc,: a littie further on from 
Lo- 20%, ſhould be liable to be charged a Penny more; and yet 
that IIe heul be obliged to ud to-t! 12 Poſt-1 Iouſe for it. 


The 
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The Practice of the General Poſt-Office in London ſhews their 
real Sentiments about this Matter. 


Lord MansFiztLD inquired if there was any Regulation 
made about this Matter, by the Poſt-Maſter General. adly. 
Whether this additional Money 1s accounted for to the public 
Revenue, or not. zdly. Whether the Poſt-Maſter Himpelf can 
receive this additional Charge, as a Rate, (though his Servant 
might be permitted to receive it as a Gratuity,) even although 
the Perſon of whom He took it ſhould conſent to pay it : For, if 
He may, it impowers Him to raiſe whatever He pleaſes. This 


is a new Thing: How come They now to publiſh ſuch an Ad- 
vertiſement ? | 


N. B. Nothing is taken in Briſtol, (as was atteſted by Mr, 
Dunning ;) nor in Lancaſter and Liverpoole, (as was 
declared by Mr. Juſtice Yates: } Yet in the Caſe of Green 
verſus Hopper, ſome other Towns were mentioned, where 
it was practiſed. 


Lord MansritLD—The whole Revenue ought to go to the 
Crown ; none of it, to the Poſt- Maſter : And the Crown 
are to be at the whole Expence. This Practice would 
raiſe an immenſe Sum, in populous Towns. 


ULTERIVUSs CoNnSILIUM, 
Upon this Matter being now mentioned again— 


Loxp MansFirtrD took Notice, that the principal 
Queſtion is put upon the Charge. Therefore, unleſs the Poſt- 
Maſter can ſupport a Right to zmpeſe ſuch a Charge, there is an 
End of the Action. 


This Poſt-Maſter has publiſhed an Advertiſement ** that all 
*« ſuch Perſons as choſe to ſend to the Office, might have their 
„Letters, at the ſettled Rate, upon ſending for them: But 
5 ſuch Perſons as choſe to have them delivered at their Places 
„of Habitation, MusT yay a Half-penny for each Letter. 


His Logps41y declared He would not, upon the preſert 
Action and ſpecial Caſe, give a judicial Opinion upon the Queſſion 
„Whether the Poſt-Maſter was or was not ob/iged to deliver out 
„ the Letters to all Perſons to whom they were addreſſed, in- 
+ habiting w2h:n the City of Bath,” 

2 
The 
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The right Method of bringing Vt Queſtion before the Court, 
is, for ſome Inhabitant of Bath to bring an Action againſt the 
Poſt-Maſter yar not ſending his Letters to his Houſe, 


Sir Fletcher Norton, for the Poſt-Maſter, ſaid He would 
not pretend to argue it upon the Foot of the Poſt-Maſter's 
having a Right to DEMAND A further Price for the Let- El 
ters, than the Acts of Parliament allow. | 


Whereupon, 
Tur CouRT only declared as follows | ' 


Upon is Caſe, as at preſent ſtated and left to Us, there muſt 
be a RULE 1 
That the Pos TEA be delivered to the PL AIN TIFF. 


N. B. The Point intended by both Parties to have been 
now ſettled, remained conſequently undetermined : And 0 
the Counſel on both Sides agreed that They muſt think al 
upon a Method of bringing it properly betore the Court. 


Afterwards, in Eaſter Term 11 G. 3. on 26th April 1771, 
it was determined by this Court, in a Caſe of Se, One 
Ec, againſt Harris, Deputy Poſjt- Maſter of Glouceſter, 
«© that the Poſt-Maiter was chliged to deliver the Letters 
to the Inhabitants of that City, a? Heir Ilouſes. But 
there, indeed, ſuch a Uſage had prevaiicd for a great 
Length of Time. And I am informed by a learned Ser- 
jeant, That in Tr. 13 C. 3* there was a Determination 
in C. B. between Rowning and Goodchild, which fully 
ſettles the Point. It was a Caſe reſerved, upon an Action 
tor Money had and received for the Plaintiff's Uſe, It 
was ſtated, that before the Year 1741, Letters by the 
London Polt, directed to Perſons living in {pſwich, were 

delivered at their Houſes, on paying the legal Poſtage : 
But that One Penny was paid, over and above on legal * 
Poſtage, for Letters by the Crois-Poſt; which » e de- in 
livered at a different J ime of the Day. That i the — — my 
1741, Notice was given by the Deputy Poiſt- Maſter | 1 
„that for the future, a Half-penny over and above the | 
* legal Poſtage was to be paid tor every Letter delivered 


« at. any Houte in Tp/wich And that a Hali-pcnny for 1 
every Letter io delivered has been fruce paid to the Ne- k 
liverer of the Leiter, for his 9wn Uſe. The Queſtion j 
Sirbinitte.! to He Opinion of the Court was “ VWaetiner Al 
the Deputy Volt- \iaiter of Tpſicich was baund to delive 4 
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Letters af the Houſes of Perſons living in Ipſtwich, on 
« paying the legal Poſtage only.” After two or three 
Arguments and taking Time to conſider, it was unani- 
mouſly holden * that He was.” And Lord Chief Juſtice 
De Grey ſaid, it had been the Practice for many Years, 
to deliver Letters af the Houſes of Perſons refiding in 
London, York, Briſtol, and divers other Towns, on pay- 
ing the legal Poſtage on/y: And as there is the ſame 
Reaſon tor doing it in all other Poſt-Towns, the Law 
ought to be the ſame in All. 


Wedneſday This Morning, EpwarD WiLLEs Eſq. his Majeſty's Solici- 
27th January tor General, kiſſed Hands for the Succeſſion to LoRD Lirrorn, 
1768. as puiſne Judge of this Court: And 


Joun DuxninG of the Middle Temple Eſq. kiſſed Hands on 

being appointed Solicitor General, in the Room of Mr. WiLLts, 

ap os Mr. WiLLEs went out Serjeant, alone. But He did not take 
his Seat upon the Bench, till Mozgay the firſt of February. 


Clements, Eſq. and Others, Executors of Dr. Bald- 
win, ver/us Waller, Eſq. 


HIS was upon a Writ of Error from B. R. in Ireland; 

where Judgment had bcen given for the Plaintiff Walter, 
Leſſee of Dr. Bal. wn late Provoſt of the College of Dublin, in 
an Action of Covenant brought there by Mr. Waller, againſt the 
Executors of Dr. Baldwin; and the Plaintiff had taken his Judg- 
ment againſt the Executors de bonis proprits. 


The Short of the Fact was, That Dr. Baldwin, the late Pro- 
voſt had made a Leaſe to Mr. W/aller, his Executo:s Adminiſtra- 
tors and Afligns; reſerving the Rent to Dr. Baldwin and his 
Succeſſors : And Waller had covenanted to pay the Rent to Ur. 
Baldwin and his Succeſſors. 


Dr. Baldwin, on the other Hand, had covenanted for Him- 
ſelf and his Succeſſors, with Maller, his Executors Adminiſtra- 
tors and Aſſigns, to warrant and defend the Premiſſes againſt 
Himſelf and his Succeſſors. The Rent reſerved was 4% than the 
Moiety of the true yearly Value of the Eſtate demiſed by the 
Leaſe, 


Dr. Baidwin died. Dr. Andrews ſucceeded Him, as Provolt ; 


and brought his Ejetment againſt aller, the Leſſee; and 
| evicted 


— — — 
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evicted Him. Whereupon He brought this Action againſt the 
Executors of Dr. Baldwin, upon Dr. Baldwin's Covenant. The 
craved Oyer of the Leaſe, and pleaded the Act of the 1r; Par- 
liament of 10 C 11 C. 1. c. 3. S 2. which gives Power to 
Governors of Colleges &c, to demiſe for 21 Years, reſerving 1 
« ſo much yearly Rent or Profits, or more, af the Peril of the a b 
« LESSEES obo ſhall take the fame, as the Moiety of the true 
« Value of the faid Lands &c, /communibus Aunis, ) at or im- $i 
« mediately before the Time of the making of ſuch Leaſe ſhall 1 
amount unto.” To this Plea, the Plaintiff Maller demurred : ix 
And the Court of King's Bench in Jre/and gave Judgment for 1 


him. Upon which, the Executors of Dr. Baldwin brought the 
preſent Writ of Error. 
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The Qursriod now litigated was, „Whether the Action 9 
* could be maintained againſt the Executors of the late Provoſt, 1 
„ upon his Covenant for Himſelf and his Succe//ors, to warrant g 
* and defend Ec; in which Covenant his Executors were not ig 
« named.” kg 


Mr. Wallace, for the Plaintiffs in Error, argued in the Nega- 
tive. The Executors of Dr. Baldwin are not bound, he faid, by 
this Covenant. His Intereſt was only a Life-E/tate, as Head of 
the College: And He only binds his Succeſſors, not his Execu- 
tors or Adminiſtrators. He could not mean to bind them: For, 
4 the Rent is reſerved to Himſelf and his Succeſſors; not to his 
E * Executors. They had no Concern in the Matter: His Intereſt 
1 ended with his Life. Beſides, The Invalidity of this Leaſe was 

the Fault of the Leſſee himſelf. The Words uſed in this Ii Act 
1 are not to be found in any of the Engliſh Acts. It directs the 
* Reſervation to be of not leſs than a Moiety, ** at the Peril of the 
1 „ LESSEE.“ Therefore it was incumbent upon the Leſſee to tee 

that a Moiety was reſerved: And He has no Right to come 
4 upon the Executors of Dr. Baldwin, when the Fault was his 
1 own. 


4 But ſuppoſing that the Plaintiff Maller had a Right to ſue Dr. 
2 Baldwin's Executors, yet this Judgment in Ireland is erroneous 
1 being de bonis proprits. It ought to have beende boni, Teſtatorts. 
3 A Judgment in Covenant againſt an Executor ought to bind the 
| Effects of the Teſtator only; even for a Breach of Covenant in 


3 the Time of the Executors: As is fully ſettled in Hob. 188, Collins 
H verſus Thoroughgood; and Cro. Fac. 671. Bridgman verſus nn 
2 
Mr. Aſburſt, contra, (for the Defendant in Error) acknow- 20 
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ledged ſeveral Inaccuracies : But the ſingle Queſtion in Treland 


was“ Whether the Executors of the late Provoſt are liable * 
I | 6« :the 
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** the Action; the Premiſſes having been recovered by the pre- 
„ {cnt Provoſt, againſt the Leſſee, the Plaintiff there, for Want 
«© of the Reſervation of the proper Rent.” 


This Covenant of Dr. Baldwin's is not binding upon his Syc- 
CESSORS : Therefore the Intention of the Covenant muſt have 
been “ that the Dector ſhould take the Peril upon Himſelf and 
„his Executors, of the Lands being evicted from the Tenant 
« for Want of a full Moicty being reſerved :” And the Covenant 
ſhall be taken moſt ſtrongly againft the Covenantor. Conſe— 
quently, the Executors are bound by this Covenant. The Suc- 
ce//zr is the very Perſon avant whoſe Claim the Covenant is in- 
tended to ſecure the Leſice. Executors ſhall be bound by a 
Covenant, though not named: Eſpecially, in an expreſs Covenant 
of Warranty; where the Thing continues after the Death of the 
Covenantor. | 


As to this Judgment being againſt the Executors de 495 
Fropriis— He admitted that it ought to have been dz boni 
{e/tatoris. 


However, this may be ſet right here, under the Statutes of 
Jegfails. For which, Be cited 2 Lev. 8 Chapman verſus 
Gale. And that Caſe was only after Verdict and Judgment : 


This is after Demurrer, only. And Poole verſus Longuevill et al. 


in 2 Saunders 289. is a ſtrong Cale of an Amendment after a 
Writ of Error. 


Mr. Wallace — All the Judgment that this Court can, in the 


preſert Cale, give, is “ to reverſe the judgment;“ becauſe this 


Writ of Error is brought by the Defendants. The Diſtinckion 
is laid down, in the Caſe of Par+er verſus Harris, I Saif. 262. 
That where the Plaintiff brings Error, the Court ſhall give 
ſuch judgment as the Court below ſhould have given: But where 
the Writ of Error is brought by the D-/endant, chere ſhall only 
be judgment to rev: rſ» the former Judgment; becauſe the Suit 
is only to be eajed and difcharged of that Judgment. 


92 


In Reply to Mr. Aſtur d, He admitted the Intent of the Act 
of Parliament to have been to prevent the Covenantor from 
binding his Succeſſor, unleſs a Moiety of the true yeariy Value 
was reſerved. But this is the real Fault of the eee: He mut 
have known the true yearly Value; becauſe this Leaſe was made 
upon his ſurrendering an old One. 


And as to ſetting the Judgment right by an Amendment 
The Auiwer is, that a Judgment in Ireland cannot be amended 
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Tar CouRT denied this; and cited the Caſe of Berne 
verſus Berne *, as an Inſtance of its being done. 


It was in MI. 
1734, 8G. 2. 


| B. R. in Error 
from Ireland, on a Judgment in an Action of Dower, It was amended i»/anter, according to my Note: 


and Judgment affirmed, And the like Amendment was afterwards made, on Mr. Deniſon's Motion, and 
after very ſolemn Deliberation, in Eafter Term 1741, 14 G. 2. in a Caſe of Thompſon v. Slicer, on a 


Writ of Error from Ireland, in an Action upon a Promiſſory Note. 


Lord MAnsFIELD—This Caſe will not turn upon the 
Form: For, it is clear upon the Merzts., The Words of the 
Act of Parliament are, that it ſhall be at the Peril of the Leſſee.” 
The Leſſee new the Value; becauſe, to obtain hit Leaſe, He 
ſurrendered an o/4 One, The Leſſor might not know the Value. 
The Act impoſes the Riſque upon the Leſſee; and fays, his 
Leaſe ſhall be void, unleſs made purſuant to that Act, which 
requires a Moiety of the true yearly Value to be reſerved, and 
which was net here reſerved, | 


Mr. Juſtice YATEs—The Leaſe is void. It is in the 
Teeth of the Act of Parliament: And the Act is expreſs, “that 
«© the Reſervation ſhall be at the Peril of the Leſſee.” Beſides, 
this Judgment 1s erroneous, as being againſt the Executors de 
bonts proprus. 


Mr. Juſtice As rox agreed, that it was clearly contrary 
to the Act of Parliament. The Act meant to prevent the Te- 
nants from concealing the true Value of the Lands: And it is 
expreſs “ that it ſhall be at the Peril of the Leſſee.” 

Per CuR', unanimouſly— 


JupGmMenT reverſed. 


Harris ver/us Barnes et AP. 


HIS was a Caſe out of Chancery, upon the Will of George 


Coningeſby D. D. who, being ſeiſed in Fee of the Manor 


of Grendon Warren &c in the County of Hereford, on 15th 
Feb. 1766, made his Will; in which inter alia} are theſe 
Words —*< I give and deviſe my Manor of Grendon Warren in the 
« County of Hereford, and my Farm Lands and Premiſſes called 
% Grendon Warren in the Occupation of the ſaid James Stone, 
and all my Eſtate called Little Hegdon alias Hegthorn lying 


« within or near to Grendon Warren atoreſaid, alſo All other my 
„ Freehold Eſtates Lands and Premiſſes lying and being at 


« Grendon Warren aforeſaid or in any other Pariſh or Place 
PART IV, Vor. IV. O 00 


6c within 


Wedneſday 
3d Feb. 1708. 
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„* 


& within the ſaid County of Hereford, unto my Kinſman Co- 
« ningeſpy 1tarris, of the Pariſh of Claimes in the County of 
« [; orceſler Gentleman, for the Term of go Years from my De- 
' ceaſe, if the ſaid Conmegeſby Harris ſhall to long live: And 
& after the Determination of that Term, I give and deviſe all the 
60 Fir 1 Premiſſes in the County of Hereford unto the Heirs of the 
«© Body of the ſaid Coningeſby Harris. And in Default of ſuch 


« Heirs, I give and deviſe All my ſaid Eſtates and Premiſſes in 


«tne County of Hereford unto my Couſin Mrs. Szſan Elletſon, 
for the Term of go Years if the ſaid Suſan Elletſon io long 
lives, and to commence from the Deceaſe of the ſaid Coningeſby 
& Harris, He dying without Iſſue: And ſubject to the Eſtates 
and Contingencies before mentioned, I give and deviſe All 
« wy ſaid Eſtates in the County of Hereford unto Roger Elletſon 
« Eiq. Son of my ſaid Couſin Suſan FEllet/on, for and during the 
„Term of his Life; and from and after his Deceaſe (ſubject to 
« the Deviſes aforeſaid) give all my ſaid Eſtates and Premiſſes 
in the County cf Hereferd unto the firſt and every other Son 
* and Sons of the Body of the ſaid Roger Elletſon, and to the 
« Heirs Male of the Body and Bodies of every ſuch Son lawfully 
* iſſuing;“ with ſeveral Remainders over. And after directing 
all his Legacies Debts Funeral Expences Ec, to be paid out of 
his perional Eſtate, He goes on—* And after ſuch Payments, 
„that iny ſaid Truſtees apply the Reſidue and Remainder of my 
de tai perſonal Eitate, in purchaſing Lands Tenements and 


* Premitles in Fee-vimple lying in the County of Hereford; ſuch - 


Lands Tenements and Premiiſes to be conveyed to and velied 
in the Trauitces named in his Will their Heirs and Aſſigns, 
In TrusST to and for and upon the ſame Uſes Limitations 
© Ferfons and Purpoſes that my nid Eſtates in HoreforcyBire are 
by me betore given or deviſed or ſtand limited by this my 
„ Will, and confiftent with the Contingencics happening in the 
«© mean Time: And for the Truſts and Purpotes before men- 
** tioned relating to my perſonal Eſtate, I give and deviie unto» 
4e the ſail Trukces (uaming > them) their Heirs aad Aſligus all 
ce my Freenold Eſtate and 10 I have in any Mortgage or 
Mortgages in Fee, and the Fce and [Freehold and all my Light 


53 
of and in all uch morty gaged Eſtates and Premiſſes. 


The ſcid Teſtator Dr. Coninge/by died on or about tne th 
Day of Marcy 1766, without altering or revoking his tad Will, 
{exe bt that by a Codicil, dated the 20th of F. bre wary 1706, He 
5 * 30 10 his Servant John ih": Ar. ige.) without ue; leav- 


ing the Defendaut Elizabeth Barnes his only Siſter and Heil at 
Fs . - 
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The Executors duly proved the Will, and took upon themſelves 
the Burthen of the Execution thereof. 


The Plaintiff Coninge/by Harris, the firſt Deviſee in the ſaid 
Will named, of the Herefordſhire Eſtates, ſoon after the Death of 
the ſaid Teſtator, entered and took Poſſeſſion thereof ; but hath 
no Lie of his Body. 


Mrs. Suſan Elletſon, the next Deviſee of the ſaid Hereſordſbire 
Eſtates, ſurvived the ſaid Teſtator, and is lately dead, leaving 
Roger Elletjon her only Son and Heir at Law. 


The ſaid Roger Elletſon, the next Deviſee of the ſaid Hereford- 
tire Eſtates, is now living; but hath not any Child. 


The Monies and Securities for Money, Arrears of Rent, and 
other perſonal Eſtate directed by the ſaid Will to be laid out in 
the Purchaſe of Lands, and ſettled to the ſame Uſes with the 
Herefordſhire Eſtate, is of a confiderable Amount, and is as yet 
unli ianidated: But the ſame hath not as yet been laid out in a 
Purchaſe, purſuant to the ſaid Will. 


The QursT1oNn therefore referred for the Opinion of this 
Court upon the above Caſe and Facts, is“ Whether the Hers of 
** the Body of the Plaintiff Coningeſby Harris take any and what 
Estate under the ſaid Teſtator's Will.“ 


On Friday laſt, the 29th of January, Mr. Jones, on behalf of 
the Plaintiff  Coningeſl Harris, argued that this was a good Execu- 
tory Devije, within the Compaſs of Time allowed by Law. 


The Time allowed by Law is a Life or Lives in being, or 
21 Years after. 
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If the Teſtator meant it as an immediate Deviſe, and no Per- 
fon was in being to take, it would go over to the Remainder- 


Man. 
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But from the Nature of this Deviſe, the Teſtator meant a 
future executory feviſe, It is a Deviſe to Conmgeſby Harris 
for 99 Ycars, if He hall fo long live; and after his Death, 
to the Heirs of the Body of Coningeſby Harris.” 


r 


i 


Therefore a future Executory Deviſe paſſed by theſe Words; 
and 110 Eſtate immediately. 
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He diſputed the general Diſtinction between Words de præſen- 
* See Abridg- Zi, * and Words de futuro. And He argued that it cannot take 


ment of Cates 


in Equity, p. Effect as a Contingent Remainder ; even though the Teſtator 
189. pl. 14 meant it ſo. But He did ot mean it ſo. He meant it to be an 


& 15. and 1 


Ae Executory Deviſe; and the Law will give Effect to the Teſtator's 
229, 230. alſo legal Intention: The Manner how, 1s immaterial. 


12 Mod. 52. 


The F rechold deſcended to the Heir at Law; and ſhall he 


fetched back when the Contingency happens. 1 Peere Wms. 50 
Carter verſus Parnadiſton. I Levinz 11. Plunket verſus Holmes. 


To ſhew that this was an Executory Deviſe, and not a Contin- 
gent Remainder, He cited Gore verſus Gore, 2 Peere Wms. 28. 
and 65. and Doe, on the. Demiſe of Salter, verſus Carlton, in 
Ejectment in B. R. 28th June 1745 —Deviſe to his Son Henry 
Lee for 99 Years; afterwards, to ſuch Perſon as ſhould be 
Henry's Wife at the Time of his Death, for gg Years, if She 
ſhould ſo long live; and after her Death, to the Heirs of 


the Body of his faid Son 
Heirs of their ſeveral Bodies. 


„ was good as an Executory Deviſe.“ 


Henry 


lawfully iſſuing, and the 


The Court held clearly “ that 
„this Limitation to the Heirs of the Body of his Son Henry 


+ See 1 Sal. As to the Caſes of Goodright verſus Corniſh +, and Scatterword 


226. 12Mcd. 


ner 408. S. C. 


1 verſus Euge 4, they are too badly reported to be cited. 


In dalk. 229. ard 12 Mod. 278; but there called Scattergood v. Edges, See them Both abridged, in the 


Abridgment of Equity Caſes, p. 189. pl. 14, 15. 


Here, the Heirs of the Body muſt take by Purciho/e, if it be a 


good Exccutory Devilz, 


Mr. Blackftene, contra, for Roger Elletſon, (premiſing that this 

is an incorrect Queſtion; for that Convige/by Harris, being now 

| living, can have no Heirs of his Body;) endeavoured to diſtin- 
guiſh this Caſe from that of Gore verſus Gore; and lizewile from 
the Cale of Poe, ex dim'. Salter, verſus Carlton: Though He 
admitted the Principles of both theſe Caſes. He agreed that 
the 1:cntion of the Leſtator was * that the Heirs of the Body of 
« Coningeſby Harris ſhould take; but denied that this Intention 


could take Effect by Law. 


This Deviſe is To Coningeſby Harris and the Heirs of his 
« Body,” generally; not to his * firſt and every other Son, as 


was the Caſe in Gore verius Gore. 


That Term was 500 Years : 
This is only 90. Comnge/by Harris might, by Poſſibility, have 


outlived 
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outlived this Term. Here ate Three Contingencies : In Gore 
verſus Gore, there were only Two. The firſt Contingency in the 


preſent Caſe is Coninge/by Harris having Iſſue; 2d, His dying 
during the Term; zd, His Iſſue ſurviving Him. 


Here, no Fftate deſcended to the Heir at Law, in the mean 
Time, to ſupport the Executory Deviſe: Which is neceſlary, to 
revent the Freehold from being in Abeyance. This is the 
Foundation of Executory Deviſes: And One of the principal 


neſtions in the Caſe of ore verſus Gore was *, In whom the _ t Peere 
HHAms 29. 


„ Frechold veſted at the Death of the Teſtator.“ 


Here is an abſolute immediate Deviſe of the Freehold to Roger 
Elletſon. It can not go back to the Heirs of the Deviſor : For, 
it is a complete Deviſe of All the Freehold to Roger Ellet/on. It 
is not like the Deviſes of the Freehold in the Caſes of Gore 
verſus Gore, or Doe, on the Demiſe of Salter, verſus Carlton. 


There was no ſuch expreſs immediate Deviſe of the Freehold. 
But in the preſent Caſe, the Frechold immediately veſted in 
Roger Elletſon and the other Deviſees. 


The Diſtinction between deveſting Eſtates, or not, depends 
upon the Eſtate's coming by Purchaſe, or by Deſcent. Lincoln 
College Caſe, 3 Rep. 61.6. 1 Co. 95. Shelley's Caſe. And here, 
it being veſted in Roger Elletfon by Purchaſe, it can not go 
back. 


Therefore this Caſe varies materially from the two Caſes cited, 
and alſo from the Caſe of Carter verſus Barnadiſton, For, this 
is an immediate Deviſe, though ſubject to Charges. 


Mr. Jones, in Reply, infiſted, that this is an Executory De- 
viſe ; (being within the allowed Compals of Time;) and that 
the Freehold veſted in the Heir at Law of the Teſtator, in tie 
mean Time, notwithſtanding the Deviſe to Roger #//etfn + For 
that the Deviſe to Reger Hlletſon was not meant to take Effect, 
till after the Failure of the Contingencies. After that Event, 
indeed, and ſubject to the Eſtates and Coatingencics before— 
mentioned, the Teſtator gives Him the Remainder: But He 
meant Nothing at all for him, ul after the foriner Eſtate given 


to the Heirs of the Body of Coningeſby Harris. 


Loxp MaANnsFIELD—We'll think of it, and give our Certih- 
cate. We ſhall confider what the Teſtator meant, and the 
neceſſary Conſtruction of his Words. 
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a 


And now, 


His Lorpsnie communicated to Mr. Blackſtone (pub- 
licly) the Certificate which They had ſettled; vis. 


Having heard Counſel on both Sides, and conſidered this; 
Caſe, We are of Opinion that the clear manifeſt Intent of the 
Teſtator was to give an Eſtate Tail to ſuch Perſon as ſhould be 
Heir of the Body of Coningeſiy Harris at the Death of the ſaid 
Coningeſby, (the only Determination of the go Years Term in the 
Teſtator's View,) ** to Him and the Heirs of the Body of the ſaid 
« Coningeſby ;” with Remainders over, as in the Will: Which 
Intent of the Teſtator may, by Law, take Effect as an Executory 
Devije ; for, the Contingency muſt happen within the Compaſs 
of a Life in Being; And the Freehold, in the mean Time, (being 
undiſpoſed of,) deicends to the Teſtator's Heir at Law. + 


And this, his Lordſhip ſaid, would effectuate the whole Inten- 
tion of the Teſtator. 


See the Caſe of Roberge de Mandevile, Co. Litt. 26. b. and 


ante, Vol. 1. p. 50, 51. the Caſe of Lancelot Hicks, De- 
viſee of George Robinyor. | 


Thurſday m Rex verſus Innabitants of Wooton St. Lawrence. 
eb. 1768. 


See this Caſe at large, in the Quarto-Edition of my SETTLE= 
MENT-CASES, N“. 187, Page 581. 


Carter and Another, ver/us Murcot and Another. 


| HIS was an Action of Treſpaſs for breaking and entering 
the Plaintiff's Cloſe called The River, or The River Sevorn. 

The Defendant pleaded that it is a navigable River; and olſo, 
that it is an Arm of the Sea, wherein every Subject has à Nr 
6 fiſh. The Plaintiff (without traverſing thete Allegations) re- 
plied, that this was Part of the Manor of Ariingham; that Mrs. | 
Yates was ſeiſed of that Manor: And preſcribes for a e 
iſhery 
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Fiſhery there. Iſſue being joined thereon; a Verdict was found 
for the Plaintiff. a 


On Monday gth November laſt, Mr. Aſburſt, on behalf of the 
Defendant, moved in Arreſt of Judgment, and had a Rule to 
ſhew Cauſe, | 


He objected that though the Fact was ſo found, yet the Law 
is otherwiſe; viz. that every One has a Right to fith in a navi- 
gable River, or in an Arm of the Sea. He cited 1 Mod. 105. 
Anonymous. 6 Mod. 73. Varren verſus Matthews. 1 Salt. 
357. S. C. and Ward verſus Creſwell, C. B. 14 & 15 C. 2, 
which recognizes 1 Med. 105. 


Mr. Serjeant Nares, for the Plaintiff, now ſhewed Cauſe. 


It is nt an Arm of the Sea where the Sea flows and reflows; 
but a Part of a Manor. 


It is found to be Id ? Manor of Arlingham, in the County 
of Glcuceſter, And a Place may be Parcel of a Manor, if between 
the High and Low Water Marks; though the Sea flows and re— 
flows upon it. So is Sir Henry Conſ/table's Caſe, 5 Co. 107. a. 
Fracton, lib. 2. c. 12. 


Mr. Afpurſt, contra, for the Rule. 


An excluſive Right cannot be maintained by the Subject, in a 
River that is an Arm of the Sea: The general Right of Fiſhing 
in an Arm of the Sea is common to all. 


The Replication ought to have ſhewn that this was a ſeparate 
Pool: Put the Plaintiff can not maintain a general Right in the 
River, in Exclufion of all other the King's Subjects. 


In Sir Henry Conſpable's Caſe—The Admiral had Juriſdiction 
between the High and the Low Water Mark. When the 
Tide is in, the Water can not belong to a Manor: And a 


there is Water. 


In Sir Jchn Davys's Reports, b. 55. —the Caſe of the Fiſhery 
in the River Banne in Treland--it is ſaid that the King has a 


Right as high as the Sea flows and reflows. And an Arm of the 
Sea, where the Tide flows and reflows, is the ſame as the Sca 


itſelf. Juſtinian Inſt, lib. 1. c. 1. Lit. 1, 
6 Aud. 
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6 Mod. 73. Warren verſus Matthews Every Subject, of com- 
mon Right, may fiſh with lawful Nets &c, in a navigable River, 
as well as in the Sea; and the King's Grant can not bar them 
thereof. 1 Salk. 357. S. C. Per Holt Chief Juſtice—** The 
«© Subject has a Right to fiſh in all navigable Rivers, as He has 
«© to fiſh in the Sea.” 


1 Mod. 105. Anon, In Cale of a River that flows and reflows, 
and is an Arm of the Sea; Hale ſays, © The Right of Fiſhing, 


« 1s primd facie common to All.” 
Lord MAansFitLp—The Rule of Law is uniform. 


In Rivers not navigable, the Proprietors of the Land have the 
Right of Fiſhery on their reſpeCtive Sides: And it generally ex- 
tends ad Filum medium Aqua. 


But in navigable Rivers, the Proprietors of the Land on each 
Side have it at; the £:/hery is common : It is, primd facie, in the 
King, and is fublic. 


If any One claims it excluſively, He muſt fbew a Right. If 


He can thew a Right by Preſcrzption, He may then exerciſe an 
excluſive Right: though the Preſumption is againſt Him, unleſs 
Ils can prove ſuch a preſcriptive Right. 


Here, it is claimed, and found. It is therefore conſiſtent with 


all the Caſes, “that He may have an excluſive Privilege of, fiſh- 
ing, although it be an Arm of the Sea.” Such a Right ſhall not 
be pre/amed; but the Contrary, primd facie: But it is capable of 
being proved; and mult have been ſo in the preſent Calc, 


Mr. Juſtice YATEs—I was concerned in a Caſe of this Kind. 


Such a Claim was made: But the Claim failed, becauſe it there 


happened that ſuch a Right could ft be proved: Therefore it 
was in hat Caſe determined that the Right of Fiching was com- 
n. But ſuch a Right may be proved. By. the Law of Eng- 
/and, what is otherwiſe common ar, by Preſcription, be appro- 
priated. GRroTIUS owns, that navigable Rivers way be ap- 
propriated. | 


The cited Cafes prove only this DiſtinRion, ** That navigable 
% Rivers or Arms of the Sea belong to the CRowx; and not (like 
„ private Rivers) to the Land-Owners on each Side: And 
therefore the Preſumptien lies the contrary Way in the One Cate, 
from what it does in the Other. Here, indeed, it lies, frm 
facie on the Side of the King and the Pablic : But it may never- 


theleſs be appropriated by Preſcription. _ 
, e 
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The Caſe of the Royal Salmon-Fiſhery in the River Banne, in 


Sir John Davys's Reports, is agreeable to this: And 'tis a very 
good Caſe, It appears by it, that the Crown may grant a 
ſeveral Fiſhery in a navigable River, where the Sea flows and 
reflows, or in an Arm of the Sea: And in the Caſe of Abbotjbury 
there mentioned „- the Court ſaid, “it muſt be intended that P. ;7. a, 
« the Abby had originally had a grant from the Crown.” And 
in the Caſe in 1 Mod. 105. Hale ſays truly—* If any One will 
« appropriate a Privilege to Himſelf, the Prof /ieth on his Side.” 
Now if it may be granted, it may be preſcribed for: A Preſcrip- 
tion implies a Grant. But it can't be preſumed: It muſt be 


proved. 


Why then may not this Plaintiff preſcribe for an excluſive 


Right of fiſhing in an Arm of the Seca, and yRove this Aporo- 


priation, though the primd facie Preſumptiom is contrary ? 


Mr. Juſtice As Tod concurred. This is the true Diſtinction: 


And 1 Mad. 105. is in Point. 


Per Cuk' . + Mr. J. Wille 
was gone out 


of Court, 


RULE DISCHARGED. 


Wellington ver/us Wellington. 


HIS was a Caſe out of Chancery, upon the Will of RI.“ 
chard Cary late of Malcott in the County of Oxford Eſq. 
wherein, after directing the Payment of his Debts and Funeral 
Expences, he proceeds thus.—** Item, in DEFAULT of Iſue of my 
* own Body, I give deviſe and bequeath c;“ and fo gives All his 


Eſtates in the ſeveral Counties of Oxford, Southampton, Miidloſex, 


Surry, Hereford, and in the City of London, unto Toon Arroto- 
ſmith of Chatbery in the County of Oxford: Clerk, and to James 
Simmons One of the Aldermen of New ee in the County 
of Oxford, and their Heirs, In TRUST to pay, out of the Reats 
Iſſues and Profits, unto his Siſter Etzavcth Wellington an An- 
nuity of 100 J. per Annum, during fach Time and until All his 
juſt Debts Funeral Expences and Legacies (otner than Annuities) 
ſhould be fully paid and ſatisfied ; and allo an Annuity of 40%. 
per Annum to a Servant, Sarah Vollien. Then He gives another 
Annuity, and ſeveral Legacies. Then He wills that 7mmed:ately 
From and after ſuc! Time as All his juſt Debts Funeral Evpences 
and the Legacies given by his Will (other than Annuities) 52.7 
be fully paid and ſati:fi:d by the ſaid Trujtzes, from and out f 

ParT IV. Vor. IV. Qqq Rents 


Friday 5th 
Feb. 1768. 


1 $ © — — a . — -+-- * : 
= — 1 TEES as, ow cds ed 


1 
* 
, 
4 
e 


— 


1 
Eo 3 — => 
- © — 


— 


— 


os 
2. a. 
— 


— © 4 kw» es 
#. «4.4 . — — <4 
© 2 2 — 
— - 3 — — 2 


”. a, i 
1 = 
— 


2166 


Hilary Term 8 Geo. 3. B. R. 


Rents and Profits of his ſaid Eſtates, and ſubject to the two An- 
nuities before given to the ſaid Sarah Vollier and Jane Wellington, 
He gives and Deviſes All his Eſtates to his Siſter Elizabeth Wel- 
in gton, for Life; Afterwards, to the ſaid Truſtees, to preſerve 
Contingent Remainders; and after her Deceaſe, to the Uſe of 
James 77 ellinzton, the ſecond Son of his ſaid Siſter Elizabeth, 
for Life; then to the Uſe of the Truſtees during his Lite; and 
after his Death, to the Uſe of his firſt and other Sons in ſtrick 
Settlement, in Tail-Male; and for Default of ſuch Iſſue, then 
in like Manner, to the Uſe of Richard ary Wellington, the 
Eldeſt Son of his ſaid Siler Bgabetb; and in Default of ſuch 
Iſſue, then, to All and Every other Son and Sons of his faid 
Sifter Eligabelb, in Tail-Male; and for 'Jefault of ſuch Iſſue, 
then, and in like Manner, to the Uſe of Jane Wellington the 
Daughter of his ſaid Siſter E/ gabeth, in Tail-Mile; And for 
Default of ſuch Iſſue, then, to the Uſe of the firit and every 
other Son of his Siſter 7 ane late the Widow of Richard IVoley 
and then the Wife of Thomas Collins, in Tail-Male. And 
laſtly, He gives al] his Eſtates to ſuch Perſon as may be his Heir 
at Lare; EN TTA any Perſon or Perſons as ſhall or may claim 
ſo to be, as being deſcended from his late Uncle Francis Henry 
Cary, Clerk. To theſe Bequeſts He annexes ſeveral Proviſoes, 
Conditions, and Directions. And as to all the Reſt and Rettdue 
of his Eſtate, He gives the ſame to his ſaid Truſtees John 
Arrow/mith and James $1mons, their Heirs Executors and Ad- 
a A EL and likewiſe All his Copyhold Eitates, to the. 
fame Uſes; and appointed his ſaid Siler Elizabety „Holliugion 
Executrix. 


The Teſtator, at the Time of making his faid Will, and at 
the Time of his Death, was ſeiſed 77 Fee of the Premiſſes deviſed 
by Him to the ſaid 7% n Arrowſmith and James Simmons, in 
Default of Iſſue of his own Body; and died a Batchelor, leaving 
the tad Eligabeth Wellington and Fane Collins Wife of Themes 
Collins his Siſters and Coheirs. His ſaid Truſtee: accepted the 


„ „ 
Jans. 


Upon theſe Facts, it was ordered by a Decree in Chan —— 
dated gin Nov. 1767, in a Cauſe between the faid Richard Cor 
Arg ton ef 47 Plyintiffs and Thoumas Collins and the ſaid Elisa: 

% Well, ge et al. Defendants, that the tollowing Queſtion 
4a put for the Opinion of this Court of King's s Bench —v32. 


«© Whether the ſaid % Arrow/mith and 2 10 | SUMMONS, 
« the Truſtees in the ſaid Will, took any; and what Eitate 
under the ſaid Will.“ 


Rr. 
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Mr. Blackftone, on behalf of the Plaintiff, argued that They 
tock a baje Fee, determinable upon the Payment of the Debts 
Legacies and Annuities, 


The Objection was, that this Deviſe to them is an executory 
Deviſe, and 709 remote to take Etfect by Law: It is not to take 
Place till after a genera! Failure of Iſſue. 


Anſwer—The Default of Iſſue of his Body is only a Condit n 
precedent, The Teſtator was a Batchelor : His Will was to take 
no RNs ig He married, and had Children. The Words of it 
are - In Default of Iſſue of my own Body,” I give deviſe and 
Benn Ec. 


If He had married and had Children, That would have 
amounted to a Revocation of this Will, To prove which, He 
cited 1 Ld. Raym. 441. Lugg verſus Lygg, and 2 Salk. 92. 
8. C. One being ſingle, made his Will, and deviſed All his 
perſonal Eſtate to 7. S: Afterwards He married and had ſeveral 
Children, and died without other Will or Diſpoſition : And be- 
fore the Delegates, (of whom Lord Chief Juſtice Treby was One,) 
it was decreed, e that there being ſuch an Alteration in his 
« Fftate; and Circumſtances being ſo different at the Time of 
* his Death, from what they were when He made the Will; 
« there was Room and preſumptive Evidence to believe a 
« Revocation, and that the Teſtator continued t of the ſame 
„ Mind.“ 


So, in 2 Shower 242. Overbury verſus Overbury, it was ad 
judged, upon an Appeal to the Delegates, that if a Man m. cher 
his Will, and diſpoſes of his perſonal Eſtate amongſt his Rela- 
tions; © and afterwards hath Children, and dies; this is a Re- 
*« vocation of his Will, according to che, Notion of the Civiiians ; 
this being an zugficigſum teſtamentum.” 


In 1 Peere Nins. 304. Cot verſus Oakley et al'. a Calc of Hyre 
verſu s Exre is cited; wherein it was holden * that the total Al- 

teration of the Teſtator's Circumitances by marrying and hay- 
ing Children, was an implied Revocation of bis Will.” 


And in the Note at the Bottom of that Page, a Cate of Brown 
againſt Thompſon is mentioned, wherein Sir %%% Trevor held 
wy that a fublequent Marriage, and having Child en, Was a Re- 
*© vocation of a Will of Land.” Ain it appears in 1 7%. Cages 
Abr. 412. that the Lord Ret per [1 11 [or] Was clear of Opin 1 en 
„ that Alteration of Circum! 5 nit be a {VOCAL IH: on of a 


« Will of Lands, as well as of a der fenal falſe; and allowe 
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that the Statute of Frauds and Perjurics does not extend to an 


—_ 
— 


implied Revocation. 
So ſar the Courts have gone in implied Revocations. 


But here the Iſſue never exiſted. The Contingency never 
happened. The Iſſue which never exiſted could not be ſaid to 
fail. He mentioned a Caſe of Parſons verſus Lane, II. 7 G. 2. 
where the Words were, „ in Caſe of his not returning from 
„ Treland'— And Lord Hardwicke held it Conditional and Con- 
tingent. 


This Deviſe being Conditional, the Court will ſupport the In- 
tention of the Teſtator. 


This Expreſſion, “in Default of Iſſue of my own Body,” 
differs from ſaying © on Failure of Iſſue of my own Body.“ The 
latter Expreſſion ſuppoſes that Iſſue will exiſt: The former does 
not. It 1s conſiſtent with the Event of their never exiſting, as 
well as of their dying in his life-time. 


This is not too remote for an Executory Deviſe : It was to 
take no Effect, if the Teſtator ſhould have Children at his 
Leath. He has only expreſſed what the Law would have 
implied. | 
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2dly. But if it e not a Conditional Deviſe, yet it is not an 
Executory Deviſe; but an immediate JHeviſe, to veſt, (if it ſhall 
velt at all,) upon the Death of the Teſtator. In the Abridg- 
ment of Caſcs in Equity, p. 186. an Executory Deviſe is defined 
to be © a future Intereſt, which can not weſt at the Death of the 
«« Teſtator; but depends upon ſome Contingency, which mult 
« happen before it can veſt.” Whereas this is a preſent Intereſt 
which muſt veſt at the Death of the Teſtator, if at all. 

The Caſe of Walter verſus Drew et al. in C. B. Compns 372. 
ſhews that the Eſtate to the Iflue of the Teſtator mul: be an 
fiſtate Toil, That was a Deviſe that if /: z//zam, the eldeit San 
of the Teſtator ſhould happen to dic without Ive, then and not 
oOtherwiſe, after Wilkam's Death, he deviico over to his Son 
Richard and his Heirs: It was holden * that 7/7/am took an 
« Eilate Tail, by Implication.” Therefore it can only give an 
Eftate Tail to ſuch Ittue as might happen to be born betwcen 
the Jime of the Teſtator's making his Will, and his Death. 


This Remainder to the Truſtees is a baſe Fee, till Iſſue of the 


Teſtator's Body thall fail: And it would come into Tae 
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the Teſtator's Death. 1 Peere Wms. 397. Goodright verſus 
Wright. 


2dly. Vit ſhould be conſidered as an Eæecutory Devife—Still 
it mult mean ** /zch Iſſue as ſhould be //ving at the Deceaſe of 
© the Teſtator:“ Therefore it would vt be too remote, even 
upon the Foot of its being an Executory Deviſe. 


The Teitator certainly meant an immediate Eſtate to the 
Truſtees; becauſe He has directed them to pay Debts Legacies 
and Annuities. And their Eſtate took Effect immediately, by 
Lanſe. Vaughen 270. Gardner verſus Sheldon. 


The Truſtees, therefore, took ſome Eſtate by the Will: 
The only Queſtion is, © Mat Eſtate they took.“ 


It is given to them and their Heirs; and is to ſubſiſt, till the 
Debts Legacies and Annuities be paid. 


Mr. Dunning, Solicitor General, contra, for the Defendants. 


The Queſtion turns upon the Conſtruction of the Words « I 
&« Default of Iſſue of my own Body.” 


They mean an zrdefinite, a general Failure of Iſſue : Therefore 


the Executoty Deviſe is 7920 remote to take Flace, in Point of 
Law. 


In Warburton's Caſe in 1764, before Lord Northington—lITe 
was of Opinion * that the Deviſe to the Plaintiff being after a 
“ general Failure of Iſſue Male, was too remote, and void.“ And 
that was (as this is) after Failure of the Teſtator's own Iſſue; 
and to thoſe who were his Heirs at Law. 


Though the preſent Teſtator was a Bachelor, and might thing 
It probable that He ſhould remain ſo; and therefore, in Hat 
Event, might mean his Siſters to take; yet the ſame Intention, 
for them to take, was as probable, in Caſe a different Event 
ſhould happen; namely, that of his marrying and having Ita, 
and tnat Iſſue afterwards failing. Both Dilpuiitions are egually 
reaſonable and proper, and might (tor aught that Z Kacy to the 


Contrary) be cqually legal. 


The Teſtator might eaſily have expreſſed that limited Senſe, 
if He had meant it: He might have added the Words Liu 
* at the Time of his Death.” But He meant that All the Con- 
tingencies ſhould take Place, according as the Events thoull 
PART IV, Vor. IV. „ happen; 
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happen; and had no Intention of confining the general Failure of 
Iſſue of his Body, to the particular Time of his own Death. 


Theſe can not be conſidered as Remainders: It is an Executory 
Deviſe, intended to take Place in futuro. 


The Notion is quite new, “ that an Eſtate Tail by Implica- 
e tion can ariſe in the Teſtator's Iſſue:“ The Words can not 
ſupport /uch an Idea of the Teſtator's Meaning. 


Nor did the Teſtator mean to give his Truſtees a baſe Fee. He 
only meant to give them an Eſtate on FAILURE of his own Tue, 
whenever they ſhould become extinct: Then, and t till then, 
his Siſters were to take. But that is a Period too remote for ſup- 
porting it as an Executory Deviſe. It can not take Place 28 a 
contingent Remainder upon the Teſtator's Children taking an 
Eſtate Tail by Implication: For there is no Eſtate to ſup por: 
ſuch a contingent Remainder. ' 


| * _ = . FY 5 
JJ... ²˙rGd̃²˙ . 


There is no Reaſon to ſuppoſe that the Teſtator meant theſe 
Words in a more reſtrained Senſe than their Ordinary uſual 
Senſe. There is no Foundation to ſupport this Deviſe as an in- 
mediate Deviſe; and much leſs, as a contingent Remainder, 


«© In DEFAULT of my own Iſſue“ means, that whether his 
Iſſue ſhould fail by his never having had any, or by their be- 
coming extinct, it ſhould in either Cate go to his Siſters. 


Lord MANSFIELD obſerved, that this is only a double Con- 
tingency ; Of which, One Part is good, by Law; the 
Other, bad. | 


Mr. Blackſtone, in Reply—The Teſtator's proviſional Diſpoſi- 


tion 1s an abundans Cautela. 


This Caſe is ſingular, as being in Default of Iſſue of the 
Tcitator's own Body. 


WWarburten's Caſe was not a Determination on Conteſt and 
Argument. It was a Bill to prove the Will per Teftes - And the 
Deviſee was Heir at Law of the Teſtator. 


The Court will go as far as They can, to ſupport the Intention 
of the Teſtator. | 


11 ⁰h!..²˙ TE OOO OOTY” ] •]¶ TT TIE ꝗ TERS 3 D 
— 


I did not mean that the Teftator meant an Eſtate Tail to Him- 
felf': I meant that if He ſhould happen to have Iſſue born after 


making tbe Will, it might be an Eſtate Tail in hem. 8 
1 I princi- 
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I principally rely on it's being only a Conditional Deviſe. 


Lord MansriELD—When a Deviſe muſt take Effect at 
the Death of the Teſtator, it is not properly an Executory Deviſe. 
Such a Deviſe is a Deviſe upon a Contingent Event which muſt 
happen at or before the Death of the Teſtator. An Executory 


Deviſe is a Deviſe that is to take Place in future. 


As to an implied Revocation, from Alteration of Circumſtances; 
it is now ſettied—* that as to per/onal Eſtates, Marriage and 
* having a Child zs a Revocation :* But no Caſe has yet holden 


Marriage alone to be a Revocation. 


I ſee no Ground of Argument why the Law ſhould not be the 
ſame, as to Deviſes of Land: The Reaſon is the fame. In Meg - 
got verſus Meggot, Lord Hardioicte directed an Iſſue, merely to 
try this Queſtion: But the Cauſe was made up by the Family, 
and never tried *. * Now—ft 
as ſince been 
: adjudged ia 
the Court of Exchequer, by the Opinions of Sir Thomas Parker (then Lord Chief Baron,“ Mr. Baron Smythe, 


and Mr. Baron Adams, againſt Mr. Baron Perrott; and alſo at the Cockpit, Sir Eardley Wilmot and Lord 
Chief Juſtice De Grey concurring, “ that Marriage and a Child was a Revocation of a Deviſe of Land,” 


Wr will think upon it; and give our Certificate. 


The CERTIFICATE was as follows—* Having heard Counſel 
„on Both Sides, and conſidered this Caſe, Wx are of Opinion 
« That John Arrowſmith and James Simmons took a FEE, deter- 
% minable when the Purpoſe of paying the Teſtator's Debts 
&« Legacies and Funeral Expences, out of the Rents Iſſues and 
« Profits of the deviſed Premiſſes, in Aid of the perſonal Eſtate, 


“ ſhall be performed.” 


It was dated 11th February 1768. 


Rex ver/us Lambe, Eſq. 


N Tueſday 10th November, in Michaelmas Term laſt, a 


Motion was made for a New Trial; and a Rule granted to 
 ſhew Cauſe why the Verdict ſhould not be ſet aſide, and a New 


Trial had. 


The Cauſe was tried in the County Palatine of Durham; and 
related to the Rights of a Corporator of Durham. On the laſt 


Day of that Term, Mr. Juſtice As rox reported the Evidence, 
from 
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from Mr. Baron Perrott who tried the Cauſe. But it is not 
neceſſary to meddle with that, at preſent: For, though ſome 
Objections were then made to the Proof of Facts, and that the 
Evidence was not ſufficient to ſupport the Verdict, yet the prix- 
ipal Objection taken on behalf of the Defendant, was, “that 
« the Warrant for a Tales de Circumſtantibus,” (for there were 
not enough of the Specia/ Jury,) ** ought to have been a Warrant 
„ from the Attorney General of the County Palatime:” Whereas 
the Proſecutors had only procured a Warrant from His Majeſty's 
Attorney General. 


It was now argued by Mr. Wallace and Mr. IWWing- 


field, for the Proſecutors; and Sir Fletcher Norton, Mr. Wedder- 


burne and Mr. Davenport for the Defendant. 


As to the Trial by a Tales, without any Warrant from the Attor- 
ney Genctal of the County Palatine—The Anſwer was, that it fell 
within the Eguty of the Stat. of 5 Eliz. c. 25. § 2. which 
enacts “ that in //a/es and in the Counties Palatine of Cheſter 
«© Durham and Lencoſier, where a full Jury ſhall not appear, 
„the Juſtices may, upon Requeſt by the Plaintiff or Deman- 
“ cant, command the Sheriff to name ſo many cther Perſons 
«« preient, as ſhall make up a full Jury: which ſhall be added to 
ce the former Pannel.” 


The /ub/tantial Intention of the Act was, that in % Cauſes 
where Iſſue is joined in the Courts in Weft:infler- Hall, the 7 ndge 
who tried the Caute ſhould grant a Tales: And there is no Ex- 
ception of the Counties Palatine, | 


But it is objected, ** That the Requeſt was not made by any 
% Perſon authorized to make it on the Part of the Crown: For, 
„that it was made by the Attorney General of the King, and 
« not by the Biſhop's Attorney General.” 


Mr. Vallace ſaid He remembered an Objedtion directly the 
R torje of this: And the Judge refuſed to try the Caute, becaule 
the King's Attorney General had not ſigned a Warrant for a 
Tales, though the Biſbop's Attorney General had. And the fol- 
lowing Year, a Cauſe was tricd upon a Warrant ſigned by the 
King's Attorney General only; though the Biſhop's Attorney 
General was preſent in Court, 


The Counſel for the Defendant argued That the Tales was not 
regular in itſelf, nor regularly applied fon; and that it could nit be 
nnexed to this Jury-Proceſs, which is only a Jenire jacias 


a 
(without any Eabcas Corpora) 


The 
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The old Tales at Common Law remains, in all Caſes not de- 
ſcribed in 35 H. 8. c. 6. which gives the Tales de Circumſtanti- 
bus in certain particular Caſes on; of which, this is not One. 


: 
They ſaid, It does not extend to Trials at Bar, nor to Juſtices of 2 
Aſſize, nor to Counties Palatine, nor to Criminal Caſes: It only my 
extends to civil Suits, and where Iſſue is joined at Weſtminſter. 4 
And they cited Alfridus Denbawd's Caſe. 10 Co. 102. The 
Statute of 4&5 P. & M. c. 7. extends it to criminal Cauſes 
where Iſſues are joined at Meſlminſter. Then 5 Eliz. c. 25. ex- 
tends it to the Counties Palatine as to civil Suits ; but not to 
criminal Suits. Therefore the Counties Palatine ſtill remain as 
at Common Law; and as Trials at Bar {till ſtand: And no Equity 
can extend this Statute to them, as to criminal Suits, 
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But if a Tales had been allowable in this Caſe, the Warrant 
ought to have been ſigned by the Attorney General of the County 
Palatine — Though all Writs run in the Name of the Crown, yet 
the Biſhop names all the Judges and Officers: And they have the 
fame Authority there, as other Judges and Officers have in other 
Counties. Cauſes go down to Trial here, by Mittimus: But the 
Record is not ſent with it, nor is any Jury-Proceſs ſent with it. 
All at is done in the County Palatine : And the Biſhop's Attor- 
ney General does every Thing there, that the King's Officers do 
in the County at large. 
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This Trial is upon a Venire facias: And the Tales is annexed 
to the Ventre factas. But 2 Lord Raym. 1169. per Holt —* A Tales 
„de Circumſtantibus can not be granted upon the Venire facias.” 
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As to the two Caſes cited by Mr. Wallace—One of them was, 
e that Both Attorney Generals together could not give a War- 
„rant for a Tales.” But that was a ſingle Caſe; and many were 
diſſatisfied with it. The Attorney General of the Biſhop does, in 
fact, exerciſe this Authority: And this is a Miſ-trial for Want 
of his Warrant. | 
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Lord MansFiELD—As to the Tales —At preſent I think 
that, as this is an ue joined at Weſtminſler, and the King's al 
Officer proſecutes it, the Warrant for the Tales mult follow that; 1 
and the King's Attorney is to 1ign it. 


* 


Mr. Juſtice YATEs concurred: And that there was no iv 

Need of the Aid of the Statute of 5 Eg. c. 25. to impower the 1 

granting a Tales de circumſlantibus in the Counties Palatine, The 1 

Judges of the Counties Palatine have the ſame Authority as the 8 

King's Judges of Ny prius: And the Poſzea is to be returned in 
the ſame Manner as from other Judges of Ni priut. 
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Saturday 6th 
Feb. 1768. 


* 


As to Trials at Bar The Reaſon is very different: There is a 


proper Method of proceeding to try it by a Tales; namely, a 


Writ of Decem Tales; which can not be on Trials at Ni/# prius. 


As to the Biſhop's Attorney General-—He ſhall not have Power 
to contradict the King's Attorney General, and to ſay © it ſhall 
not be tried :* Which might be the Caſe, if He was to grant 
the Warrant, inſtead of the King's Attorney General. 


Mr. Juſtice AsToN and Mr. Juſtice WiLLEs were of the 
ſame Opinion, 


Fer CUR. 


RuLE DISCHARGED. 


Hague and Others, Aſſignees of Anne and Iſaac Scott, 
Bankrupts, verſus Rolleſton. 


HIS was a Motion for a new Trial, in an Action of 
Trover brought to Recover the Value of ſeven Bags of 
Cochineal. = 


It had been tried before Lord Mansfield at Guildhall; and a 
Verdict found for the Plaintiffs : But a Point of Law aroſe on the 


following Facts. 


Anne and T/aac Scott were Merchants and Copartners. On 
the 27th of March 1767, Jhaac went out, with Intent to abicond; 
and did not return till after a Commiſſion of Bankruptcy had 
iſſued againſt him. On the zoth the Defendant received a Letter 
written by T/aac Scott, dated © Dover 28 Marel, inclofing a 
Bill of Parcels, dated 23d March, of ſeven Bags of Cochincal, 
for 1645/. 145. 6d. as if the Defendant had purchated the ſame 
of the ſaid Anne and Iſaac Scott; and informing the Defendant 
« that He (Jſaac Scott) was gone off,” and * that He had de- 
«« polited the ſeven Bags of Cochineal at George Streets Ware— 
« houſe, in Rolleſton's Name and for his Uſe; though, in Fact, He 
had not purchaſed or agreed to purchaſe any ſuch Goods of them: 
But the Defendant imagined, it was intended to /ecure bm in 
Part of the Debt due from the Partnerſhip. On the zoth of 
Merch, the Defendant went to the Warehoule of George Street in 
Tharies Street, which was a public Warehouſe ; where He found 
the ſeven Bags of Cochineal depoſited there in his Name: Which 


He ſold and diſpoſed of, and applied the Money to his 32 
c 


1 


Uſe in Part of Payment of the Debt due from them to him. 
They had been depoſited there with Street, on the 26th of March, 
for the Defendant Nolleſton. On the 25 th Jſaac Scott told Street, 
that they were for the Defendant :' "And they were /o booked at 
the Warehouſe. But though the Goods were ent to the Ware- 
houſe before Iſaac Scott's Act of Bankruptcy, (vis. his abſconding 
and flot returning;) yet the Defendant did not then know that 
they were there: And He did not declare his Acceptance of them, 
till ter that Time. 


The Plaintiffs were Aſſignees in a joint Commiſſion which 
afterwards, on the 12th of April, iſſued againſt Both the Scotts, 
Anne and ſſaac. 


Sir Fletcher Norten and Mr. Dunning, Solicitor General, in- 
ſiſted that the Defendant was intitled to retain the Moiety be- 
longing to that Vartner who did not become Bankrupt till after 
Rolleſton had declared his Acceptance of the Cochineal ; though 
there was afterwards, a joint Commiſſion againſt Both. 


This Act of Jaac bound both Partners. His ſubſequent 
Bankruptcy could only affect his own Share in the Partnerſhip 
Eſtate : It could not affect the Mother's. Rolleſton ſtands in the 
Place of the Mother: And before her Bankruptcy, He was Joint 
Partner with the Aſſignees of 1/aac in this Cochineal ; and had 
an UNDIVIDED Moiety i in it. 


Beſides, a Trader may prefer one Creditor to Another, before 
any Act of Bankruptcy. And here is no Fraud or Colluſion 
in the Defendant, Conſequently, the joint Afﬀignees againſt 
Mother and Son can not maintain this Action of Trover againſt 
Rolleflon for the Mole of theſe Goods. 


Mr. Morten and Mr. Irellace, contra, for the Aſſignees under 
the joint Commiſſion. 


The Mother's Moiety was bound by Jſaac's Bankruptcy. All 
the joint Effects are bound by the Bankruptcy of either Partner. 


The Meſſenger under the joint Commiſſion of Bankruptcy might 


have ſeized the //hole, if they had remained in their Warehouſe. 


Such a Delivery as this was, under a private Order of 7/aac, 
unknown to Ro/le/fon and unknown to Anne Scott, was no Sale 
to Rolle on. The Goods were not appropriated to him, till after 
Jade Scott's Bankruptcy : And after his Bankruptcy, He had no 
Right to ſell, He could not, after that, bind the Partnerſhip 
Effects Nol eſton took the Goods UNDER fe Hill of Parcels 
which was ſent by 1/aac from Dover ; at which Tine He was a 
Bankrupt : 
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Bankrupt: And conſequently, Anne Scott's Share was liable to 
be ſeized under the Commiſſion againſt T/aac. 


On the other Side, it was urged in Reply, that Jaac Scott had, 
at the Time of the Act done, a Right to diſpoſe of the Goods: 
His Act was the Act of Heth Jſacc and Anne. His ſubſequent 
Bankruptcy only reſcinded 2e Intereſt, but leaves Anne's Intereſt 
in Rolleſton. The Aſſignees of I/aac, and She, were Tenants in 
Common of the Goods. The Court muſt confider it as if Anne 
had never become a Bankrupt : For Rzlle//on ſtood in her Place. 
The Act of hac, when both Partners were ſolvent, was the Act 
of both Partners, and bound Anne's Share as well as Iſaac's. 
ö Therefore her ſubſequent Bankruptcy ſignifies Nothing: For her 
| Aſſignees can only ſtand in her Place. Street's Warchouſe was a 
public Warehouſe. And as ſoon as Rollefton ſignified his Aﬀent 
| to the Contract, it was perfected. Indeed Iſcac's Share was gone, 
| by his prior Bankruptcy : But as to Anne's Share; the Contract 
| was perfected, and Anne's Share was bound by it: And on the 
zoth of March, (which was prior to Anne's Bankruptcy,) Rolle- 

ſton was intitled to her Share. 


Lord MANsF1Er Dd — Under a joint Com- 
| miſſion, the Commiſſioners aſſign the Effects of Beth. On an 
| | Application ex farte Turner, in March 1742, it was holden, 


that the joint Commiſſion carries A the Effects, both joint and 


Ion Atkyns ſeveral &. 


| | 97 the forty- 
; fitth Cafe is ex 
| parte Turner: But the Date of it is Avpuſt the 14th 1742. That where there is a joint and ſeparate Com- 


| „ miſſion, a Creditor under the joint may come under the ſeparate, and aſſent or diſtent to the Certlicate 
| © urder the ſeparate,” | 


Conſider, here, the Effect of booking the Cockineal on 26th 
March, in the Name of Roligſton; and whether it docs not go to 
the Whole, And the ſubſequent Aſſent, if it does any hing. 
muſt go to the Whole. The Aſſent could not be good tor Part; 
and not good, for the other Part. 


But the Aſſent was to Nothing at all. The Depoſit was not 
completed, antecedent to the zoth of March. I was clear at the 
Trial, that this Aſſent could not be good for the Whole; be- 
cauſe there was Nothing to aſſent to: Nor did Rollen in! act 
aſſent to any Thing but the falſe Pill of Sale ſent to him from 
Deter. And that Bill of Sale was after the Act of Pankruptcy 
committed by 1/anc Scott. Therefore He could not then affect 
the Partnerſhip; which was at an End, by the Banxruptcy. 
And Rolleſton's Aſſent was to this falſe Bill of Sale, ſent to him 
to make him a Creditor upon a falſe Foundation of a Dealing 
upon Speculation. | 


Mr. 
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Mr. Juſtice VAT ESI aac's Contract mult bind the Iñ Hole, 
or not operate at all: It could not be good for one Part, and not 
for the Other. His Act was not complete upon the 26th March : 
It was revocable till Rolleſton's Aſſent; and He muſt afſent to the 
whole Contract, if He aſſented at all. All Iſaac's Power was 
gone, when He wrote from Dover. His Act of Bankruptcy 
diſſolved the Partnerſhip. 


The Aſſignees of 1/aac could never be ſaid to be Partners with 
Anne the other Partner. The Tranſaction is void, and ſeems a 
Fraud: There is no Account ſtated ; a voluntary Depoſit is made, 
to favour Ro/le/lon. Therefore Iſaac's Act was void, and had no 
Effect on the Moiety belonging to Anne. 


Mr. Juſtice AsToN and Mr. Juſtice WiLLEs were of the 
ſame Opinion. 


Per CUR”. 


Rur (to ſhew Cauſe why the Verdict ſhould not be ſet 


aſide, and why there ſhould not be a New Trial,) 
DISCHARGED. 


See more on this Subject, in the Caſe of Harman and Others, 
verſus Fiſher, determined on 14th June 1774; upon the 
Preference attempted to be given by Mr, Fordyce to Mr. 
Fiſher, One of his Creditors. 


Thompſon ver/us Hervey, Elq. 


N ſhewing Cauſe againſt a Motion for a New Trial, in an 
Action brought againſt the Honourable Mr. Thomas 1er- 

vey, (ſecond Son of the late Earl of Briſtol, and Uncle: to the 
prevent Earl,) for Lodging and Neceilaries for his Wife, during 
er Refidence at Briſtal, (which her Health abſolutely require };) 
wherein a Verdict had been given for the Plaintiff, againſt Mr. 
Hervey; It appeared from Lord Mansfield's Report, who tried 
the Cauſe, and repeated the Evidence, that She had Herſelf paid 
Part of the Money, vis. what was due to the Plaintiff for the 
former Part of the Time; and that She had a Fenſion, during 
Pleaſure, from the Crown, determinable at the Will of the 
Crown, of 300 J. a Year, granted to Her in her own Name, bat 
not by any Agreement or otherwiſe appropriated at all to her own 
Us. That at her Return from Briſtol, her Huſband thut his 
FART. IV. Vor. IV. Ttt Doors 
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Doors againſt Her. That Mr. Hervey had never made or agreed 
to make any ſeparate Allowance to Her, or had contributed an 
Thing towards her Support, ſince He had fo ſhut his Doors 
againſt Her; nor had She any Uſe of his Table, Servants, or 
Equipage. And there was Evidence given of his being reputed 
to have an Income of about 1800/7. per Annum. 


Tun CouRT were extremely clear, that the Huſband 
(Mr. Hervey was liable to this Action; and that the Verdict 
obtained againſt Him ought 797 to be ſet aſide. 


Here is no Agreement for a Separation : But He has ſent 

Her adrift, by ſhutting his Doors againſt Her. He allows Her 

no ſeparate Maintenance, nor any Support at all. And there 

is no Pretence of this Lodging and other Support provided for 

| Her by the Plaintiff, being improper for her Degree and Con- 

| dition of Life. And as She had no Maintenance from her Huſ— 

band, nor Admittance into his Houſe, She was obliged to pro- 

cure Lodging and Maintenance ſomewhere elſe. Every Man is 
obliged to maintain his Wife. | X 


8 The Penſion is only a voluntary Grace and Bounty of the 
| Crown, and only during the Pleaſure of the Crown; not what 

any Creditor of Her's, even for her neceſſary Subſiſtence ſuitable 
to her Degree and Rank of Life, can be ſuppoſed to give her 
| Credit on. 


Per CuR'. unanimouſly— 
RULE DISCHARGED. 
See the Caſe of Manby verſus Scott, in 1 Sderfin 109. 
1 Lev. 4. 1 Mod. 124. and other Books. See alſo 


1 Lord Raymond 444. Todd verſus Stokes, and the Caſe 
of Longworthy verſus Hockmore, there cited. 


Monger 0h. Rex ver/zs Inhabitants of Great Bedwin. 
cb. 1768. 


See this Caſe at large, in the Quarto-Edition of my SETTLE= 
MENT-Casts, Ne. 188, Page 584. and abridged in the 
Table to that Book. | 


Rex 


£ Hilary Term 8 Geo. 3. B. R. 2179 


| ; i : R Friday 12th 
Rex verſus Lord Baltimore; Feb. 1768. 
: 
Rex ver/us Anne Darby; 5 
Rex ver/us Elizabeth Grieffenburgh. 2 
9 
HE Two Women were brought up by Habeas Corpus ; 


and appeared (upon the Return) to be committed for be- 
ing afiſting aiding and abbetting to Lord Baltimore in felontou/y 
raviſhing and carnally knowing Sarah Woodcock, Spinſter. They 
were committed as being charged upon the Oath of the ſaid 
Sarah Woodcock, for being feloniouſly afliſting aiding and abetting 
Him in feloniouſly raviſhing and carnally knowing Her againſt 
her Will and Conſent, againſt the Form of the Statute. But 
they were not charged, either by the Oath or Warrant of Com- 
mitment, with being preſent : And therefore they were agreed to 


be only Acceſſary before the Fact. 


The Counſel for the Proſecutrix, declaring “ that the Proſe- 
e cution was carried on merely for the Sake of public Juſtice, 
«© and that They had no other Wiſh than to obtain it;“ declined 


2 5 2 8 8 — — IF” _— 4 n 
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either to conſent to or oppoſe Lord Baltimore's being bailed; 4 
but left it entirely to the Diſcretion of the Court, to act as They 160 
ſhould think proper; as their ſole Point in View was that his ol 
Lordſhip ſhould be, at all Events, amenable to Juſtice. 1 
Lord MANSFIELD approved of their Conduct. At the i 
ſame Time, He obſerved that Lord Baltimore's voluntary Surren— "i 
der was a ſtrong Indication that He had no Intention of abſcond- 2 
ing from Juſtice: The Probability whereof was greatly heigh- 
thened by the large Property which He was known to poſſoſs; I 
of which He would incur a Forfeiture, by running away. Li 
Therefore—Let him be bailed by four Manucaptors, in 10 
1000 J. a- piece; and Himſelf, in 4000 J. 9 


And let the two Women be bound in 4001. Each; and [ 
their Securities (All of them together) in the like 4 
Sum. | | 4 

Accordingly Lord Baltimore entered into a Recognizance 1 
in 4000 J. and four Manucaptors, in 1000 J. a- piece. Þ 

Fs 
1 s Anne 7 
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Anne Harvey (committed by the Name of Darby) in 4000. 
and her four Bail in 1001. Each. 


And Elizabeth Grieffenburgh's four Manucaptors (She being 
a married Woman) in 200/. a- piece. 


The Condition of the Recognizances was “to appear at the 


next Aſſizes and General Gaol-Delivery for the County 
« of Surrey.“ 


Sulyard ver/s Harris. 


"HIS Caſe was a Point of Practice, about delivering a De- 
claration by the By. 


It was a Suit by Bill, againſt Harris, by Tuo Perſons, named 


Sulyard. Harris was ſerved with a common Proceſs, not re- 


quiring Special Bail. He appeared at the Return of the Proceſs, 
and filed Common Bail. The next Day, Edward Sulyard alone, 
One of the two Plaintifts, without his Companion, delivered a 
eclaration by the By, againſt the Defendant. And the Defen- 
dant obtained Mr. Juſtice Yates's Order to ſtay Proceedings. 


Sir Fletcher Norton argued on behalf of the Defendant. He ſaid, 
All Proceſs muſt be ſerved. Now here is % Service of Procels at 


the Suit of Edward Sulyard alone. 


If the Appearance had been entered by the Plaintiff's Attor- 
ney, under the Statute, it had related only to Plaintiff and De- 
fendant in that Suit, 


Here the Defendant appeared, Himfelf: And He ſhall not 
be in a «worſe Cafe, for doing ſo, Yet He: would be ſo, if all 
Mankind might deliver a Declaration againſt Hun. 


There is a great Difference between being in actual Cuſtody of 
the Marſhal ; and what is only /ega/ Cuſtody. In the latter Cate, 
None but that ſame Plaintiff can declare againit Him. 


In the Caſe of Reels er Ux'. verſus Rebins, Trim. 10 G. 2; CB: 
1 Barnes 245. in 1ſt Edition; 337. in 4to Edition; it was held 
«© that a Plaintiff can not declare by the By, joined with His 


Wife or any other Perſon:“ And the Proceedings on che De- 
| elaration 
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claration by the By were ſtayed; there being no Proceſs to 
Warrant it. 


The Rule of this Court, M. 10 G. 2. 176. is, that where 
the Plaintiff files Common Bail for the Defendant, puſuant to 
the Act of 12 G. 1. c. 29. F 1. the Defendant is not in Court, as 
to any other Perſon's Suit, but only that of the P/aintrff who has 
ſo filed Common Bail for hun. 


Here, the Defendant is a Velunteer in appearing : There, He 
is forced into Court. | 


When He comes voluntarily into Court, He can not have a 
Declaration by the By filed againſt him by a Stranger. And 
here, the Plaintiff is a Stranger to the firſt Suit. 


Mr. Barnes, contra—The Note of the Caſe cited on the other 
Side is in point for Us. It was allowed to be the Practice of the 
Court, “ that the Plaintiff may, the ſame Term the Proceſs is 
«« returnable, declare againſt the Defendant as often as He 


* would, at his o Suit.” And that is the preſent Caſe. Here, 


the Plaintiff is ot a Stranger to the Proceſs; but One of the 
two Perſons who brought the Latitat. 


By Lily's Practical Regiſter 409 & 413. If One be in the 
«© Cuſtody of the Marſhal, any One may deliver a Declaration 
* againſt Him de bene efje.” 


Lord MAaNnsFiELD—TI conſider the Plaintiff as a Stranger, 


in the ſame Light that Sir Fletcher Norton has ſtated Him: But 


the Defendant was in Court, by having filed Bail in the former 
Action, 


Mr. Juſtice VAT ES The Cuſtody of the Marſhal is the 
Foundation of this Court's Juriſdiction: When a Defendant is 
in Cuſtody of the Marſhal, He is then preſent in Court. But 
this Man was not in actual Cuſtody of the Marſhal. 


The MasTER (Mr. Owens) reported the Practice to be 
That where the Proceeding is by Bull, if a Defendant is in 
Court, either by being in actual Cuſtody of the Marſhal, or 
«© by a voluntary Appearance at any Plaintiff's Suit, any Other 
% Plaintiff is at Liberty to deliver a Declaration by the By 
e againſt Him, within the ſame Term wherein the Writ was 
<© returnable.” 


4 
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Lord MANSFIELD aſked if the other Officers of the 


Court were of the fame Opinion: And on their confirming it by 
their Own— | 


Per CuR'. 


The Rol was made ABSOLUTE, for diſcharging the 
Judge's Order, 


The End of Hilary Term 1768, 8 G. z. 


ADDENDUM TO Tuis TERM. 


NoTrz—The Name of the Caſe mentioned to be adjudged in 


the Exchequer (ante, p. 2171.) was Chriſtopher againſt Chriſto- 
fer and others, upon the Will of Daniel Chriſtopher ; who had 


made a Will in the Time of a former Wife, who died without 
Iſſue; and he married a Second Wife, by whom he had Iſſue, 


the Plaintiff in the Exchequer. The Decree was made on Satur- 
day 6th July 1771. The Court declare therein, © That the 


'«« Teſtator's ſecond Marriage, and having Iſue by that Marriage, 


* 1s a total Revocation of the aforeſaid Will made by the ſaid 


Daniel Chriſtopher in 1757 ;” and thereupon order adjudge and 


decree ** that the ſaid Plaintiff\is well intitled to the ſaid ſeveral 


** Real Eſtates the faid Daniel Chriſtopher died ſeiſed of.” 


Faſter 


Faſter Term 


HE late MARSHAL having died in the Vacation, a new Wedreiday 
One was, this Day, ſworn in; who was appointed by 29th April 
the Crown, purſuant to the Statute of 27 G. 2. c. 17. 8 
| made for reveſting in the Crown the Power of Ap- 

pointing the Marſhal of the Marſhalſea of the Court of King's 

« Bench; and for the better Regulation of that Office, and of the 

inferior Offices thereunto belonging; and for rebuilding the 

King's Bench Priſon.” + 
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BeyroRE this Time, the Appointment had been in private 
Perſons. See the Preamble of this Statute; which recites a 
Grant of King James the Firſt to a private Gentleman his Heirs | 
and Aſſigns, and all the meſne Conveyances and Mortgages of . 
this Office: After Payment of a Compoſition for which Mort- 1 
gage-Monies and Intereſt, the Act * reveſts in the Crown the Site # ged. 2. : 
of the Priſon and the Power of granting the Cuſtody of it, and ö 
the Office of Marſhal; to remain for ever thereafter unalienable. nl 

' 


— 
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Mr. Aſhton, who had been iworn in upon the 21ſt of May ' | 
1747, on the Death of Mr. Richard Mullens, was thereby con- 44 
Zinued in his Office . | + Seck. z. + 
i 


On whoſe Deceaſe, the King now appointed Benjamin Thomas 
Eſq. to ſucceed him. | 


2 
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This Appointment was by Sign- Manual, counterſigned by 
Lord Weymouth, Secretary of State: Which recited. the Vacancy 
of the Office, by the Death of Mr. Aſbton; and that by the Act 
of 27 G. 2. it is in the Nomination and Appointment of the 
Crown, by Letters Patent or Sign- Manual ; and the Importance 
of it to the Suitors and Priſoners; and that Lord MANSFIEL D, 
Lord Chief Juſtice of the King's Bench had recommended Mr. 
2 Thomas, 
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cia, as a Perſon fit and every Way qualified to execute it. 
Whereupon the King nominates conſtitutes and appoints Him 
to be Marſhal of the Marſhalſea of this Court; and grants to 
Him the ſaid Office, and all Fees Perquiſites Profits FVowers 
Privileges and Advantages thereto belonging, together with the 
Cuſtody of the ſaid Priſon and the Priſoners thereto committed; 
To have exerciſe and enjoy, /o long as be fhall behave well in it, 
and ſhall be refdent in the ſaid Priſon or within the Rules 
thercof. Dated at S. James's, 23d March 1768, Anno Regni 
ot aVo. 


— 
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Note—The fifth Section is expreſs, © that the Grantee ſhall 
ce have hold and enjoy for and during ſo long Time as He ſhall 
«© behave himſelf well in his Office, and ſhall be reſident in the 
* ſaid Priſon or within the Rules thereof, and no longer: And 
* all Grants of the ſaid Office ſhall be made accordingly ; or, 
« otherwiſe, ſhall be void.” : 


Mr. Thomas had before been ſworn in at Lord MansrFiItLD's 
Houſe, upon the 25th of March. 


He took the Oath of Ofice on his Knees, both then and now. 
The Oath of Office was as follows — 


. *© You ſhall ſwear, that during the Time that you ſhall exer- 
„ ciſe the Office of Marſhal of the Marſhalſea of our Sovereign 
„Lord the King, of this Court, you ſhall well and truly, in all 
« Reſpects, to the uttermoſt of your Power and Knowledge, uſe 
«« exerciſe and behave yourſelf in the ſame Office; you ſhall in- 
* creaſe no Fees, but ſhall content yourſelf with the ancient 
«« Fees of the Court belonging to your Office ; and in all Things 
that do or ſhall appertain to the Duty of your Place, in Exe- 
*« cution of your ſaid Office, you ſhall truly and honeſtly demean 
« yourlelf. | 

4 So help you GOD.” 


Saturday 23d A 13 a . 
n Rex verſus Inhabitants of Gainſborough 


See this Caſe as large, and alſo abridged, in the Quarto-Edition 
of my SETTLEMENT-CASES, NL. 189. Page 586. 


* 
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Ex Parte Priſoners in the Cuſtody of the Marſhal. 


HE Priſoners who had given Security to the“ late Mar- * V. ante, 
; ſhal, applied by Petition for the Directions of the Court P. ***2- 
with Regard to their giving / Security. 


* 
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Per Cur'.—Let the Petitioners be at Liberty to give a new 
Security to the preſent Marſhal. 


24 
| = 


— 


Mr. Solicitor General took this Opportunity of mentioning, 1 
<< that the Security given by the Tips TAvzs was foo little. It | 


is only 300 J. Each: Whereas they may happen to have the 0 
Cuſtody of Priſoners charged with 10000/. and they are, by i 
27 G. 2. c. 17. ect. 10. to give ſuch Security as the Court ſhall 1 
direct. 4 

But Tur CouRT obſerved that the Tipſtaves held their | ,1 


| Places, at preſent, for their Lives (though liable indeed to ; "al 
Amotion upon Miſbehaviour ;) and had purchaſed them before 9 
the making of this Act: And therefore it would be too hard 
upon the preſent Paſſeſſors of theſe Offices, to require a greater 
Security than had been uſual. | 


| 
[ 
, 100 
Tur Cour, at the ſame Time, made the general Order 0 
— N 
always, or at leaſt uſually, made upon the Appointment: of a new | 
Marſhal. — 


Mr. Owens, Secondary of the King's Bench Office, read 1 
ſome old Rules of this Kind: vis. One in 4 Jac. 2. on i 
the Succeſſion of Philpat; and another in H. 11 G. 1. 
The former run d'. capiat in Cuſtodiam ſuam 
* omnes Priſonar' qui ſunt ad largum extra Priſonam;“ 
And, © Qd' capiat in Cuſtod' ſuam omnes Priſonar' qui 
« ſunt in Regulis:” The latter Qd' recapiat omnes 
«© Priſonar' qui fecerunt Eſcap' a Prifon' Mar' et non le- 
« gitime exonerentur è Priſon” pred'; et ducat eos in Pri- 
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ſonam predict.” | | | 
| ij 
Lord MANSFIELD ordered a lite Rule to be drawn up now : '| 
Which, on Deliberation, was thus ſettled—-It is ordered ig 
that Benjamin Thomas, Eſq. the preſent Marſhal of the 1 
Marſhalſea of this Court do take into his Cuſtody All the i 
Priſoners who are at large without the Walls of the Pri- j | 
ſon of the ſaid Court; and alſo All Priſoners who have 4 
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eſcaped and are not lawfully diſcharged out of the ſaid 
Priſon ; and bring them into the Priſon aforeſaid, 


On the Motion of Mr, Sor1ciToR GENERAL. 


As Rex verjus Doctor Aſkew et AP. Cenſors of the 


1768, College of Phyſicians. 


T would require a VoLuMs, to give a full and particular 

Detail of this long Conteſt between the Fellows and the Li- 
centiates; which was litigated with great Spirit and Eagerneſs 
between ſeveral very learned and reſpectable Gentlemen of the 
Faculty, on both Sides. It muſt not therefore be attempted, 
within the Compaſs of a Collection, already perhaps too faulty in 
this Reſpect; as being, in many Inſtances, more minute and cir- 
cumſtantial than may appear abſolutely neceffary, or at all agree 
able to ſome Readers, | 


The Subſtance of it, however, ought not to be omitted : 
Which was as follows. 


A Rule had been obtained, upon the Application of Dr. Lezch, 
for the College of Phylicians to ſhew Cauſe why a Mandamus 
ſhould not iſſue, directed to them, commanding them to admit 


Joux LeTcn Doctor of Phyſic, to be a Member of the College. 


This Rule was made vpon the whole Body of the College or 
Community of the Faculty of Phyſic of the City of London; 
and alſo upon the Preſident and Cenſors of the ſaid College. 


On Thurſday 7th May 1767, Mr. Yorke thewed Cauſe againſt 
this Rule; aud Sir Fletcher Norton argued in Support of it. 


The ſhort State of the material Facts, with Reſpect to this 
Mandamus, was—That Dr, Lerch, who practiſed as a Man- 
Midwife, was ſummoned by the College, to be examined. He 
therenpon came in; and was examined thrice at the Cote m1 
nora: And after the third of thoſe Examinations, he was there 
ballotted for, Whether he ſhould be a/proved of by then, Or 
« not.” A Diſpute aroſe upon this Ballot. The Majri'y of 
the Number of Balls appeared to be for approving him : But 
One of the Cenſors declared that he had by M. ave, put in 
& his Ball For Approbation; which he meant and intended to 
« be AGAINST approving him.” It was propoſed * to ballot 


* over again.” But the Preſident conſidered and declared this ns 
£ 
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be an Approbation by a Majority of Votes on the Ballot. On 
Dr. Lerch's being propoſed to the Comitia maj ra, nineteen to 
three of the Members preſent were againſt putting the College- 
Seal to his Letters teſtimonial: And he was informed “ that he 


« was NOT elected. 


His Counſel inſiſted, that having been returned ſufficient by 
the Comitia minora, he had thereby acquired an inchoate Right 
to Admiſſion; which the Court would enforce the Completion 
of, by Mandamus. 


In this Argument, the Charter of the College appeared to bear 
Date on 23d September 10 H. 8. (1518.) And the following 
Statutes were mentioned; 3 H. 8. c. 11. and 14 &S 15 H.8. 
c. 5. And ſome By-Laws or Statutes of the College: Particu- 
larly, Caput octavum, “ de Comitiis majoribus,” and Caput deci- 
mum quartum. The former fays—** Comitia vocamus Congre- 
« gpationes illas licitas et honeſtas, quas ut Præſidens et Colle- 
«« gium five Communitas et eorum Succeſſores de Seipſis habeant, 
« Rex Henricus conceſſit. Ordinaria autem five (tata Comitia, 
% Majora dicenda, quater Anno celebrenter, &c. In Comitiis 
«© majoribus fiant ELECTIONES et Admiſſianes Sociorum, Candi- 
« datorum et Permiſſorum. Quod vero ad Candidatorum et. 
« Permiſſorum Examinationes attinet, Eæ fieri poſſint vel in 
« Majoribus Comitiis, vel in Minoribus et Cenſoriis, pro Arbi- 
« trio Præſidentis aut Propræſidentis et Cenlorum, aut eorum Par- 
«© tis majoris.” The Caput decimum quartum (de Examinationum 
« et Admiſſionum forma) enacts—“ ANTEQUAM quiſpiam aut 
« in Candidatorum ordinem, aut ad Medicine Facultatem in 
« Urbe Londino et per ſeptem Millaria in Circuitu ejuſdem ex- 
« ercendam admittendus proponatur, examinetur in tribus Com!- 
lis, five Majoribus five Minoribus, pro Arbitrio Præſidentis 
% aut Propræſidentis et Cenſorum, aut eorum majoris Partis, &c. 
* Omnes he Examinationes fieri poſſunt in Comitiis mmoribus 
« five Cenſoriis, a Præũdente aut Propræſidente, et quatuor 
„ Cenſoribus; aut (uno ex Cenſoribus abſente) a Præſidente aut 
% Proprefidente, tribus Cenſoribus, et abſentis Cenſoris Vicärio. 
« Liceat tamen cuilibet Socio, pro arbitrio, diſputare et pericu- 
lum facere quantum Examinandus in Re Medica valeat. Qui 
« ad hunc Modum examinatus, et a Prefidente aut Propræſ— 
„ dente et Cenſoribus aut eorum majors Parte (Suffragiis per 
« Pilas occulte acceptis) approvatus fuerit, in Comitiis majoribus 
% proximè in equentibus, ſiquidem commodè fieri poterit, ſin 
„ minus, in Comitiis gzz&u/libet Majoribus, five. ordinariis five 
© extraordinariis, a reidente aut Fropræſidente PROPONATUR 
« in Candidatorum ordinem vel Permiſſorum numerum ADM1T=- 
<< TENDUS: Et sI electus fuerit, peractis iis ab ipſo que per Sta- 
„ tata noſtra requiruntur, quam primum ADMITTATUR, ' 
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Some Caſes were alſo cited in the Courſe of the Argument: 
The Caſe of Corporations, in 4 Co. 77. b. 78. a. Dr. Bonbam's 
Caſe, in 8 Co. 114 to 121. Dr. Goddard's Caſe, in 1 Lev. 19. 
3 Siderf. 29. and 1 Keh. 75, 84. S. C. upon a Mandamus to the 
College, to reſtore Him. Dr. Groenvelt's Caſe, in Carthew 491. 
1 Salk. 144, 200, 263. 3 Salk. 265. 12 Med. 119. and Hel: 
184. and Dr. Scombergh's Caſe. 


The next Day, the Argument was continued ; by Mr. Aſfhurſl 
and Mr. Dunning, for the College; and Mr, Morton, Serjcant 
Glynn, and Mr. /allace, for Dr. Letch. 


Lord MANsF1ELD ſaid, He had no Doubt what ought to 
be done: And therefore he would not keep the Gentlemen of the 
Faculty any longer in Suſpence. | 


The Counſel for the College have admitted the Furi/di#ion of 
this Court: And they certainly have Juriſdiction over Corporate 
Bodies, to fee that they act agreeably to the End of their 
Inſtitution. | 


There is no Doubt that where a Party, who has a Right, has 
no ther ſpecific legal Remedy, the Court will aſſiſt him by ifſu- 
ing this preropative Writ, in Order to his obtaining ſuch 
Right *. | 


V. ante, 
1045 & 1266, 
1207 ard 


1059, 1660. "There can be as little Doubt, that the College are obliged, in 
Conformity to the Truſt and Confidence placed in them by the 
Crown and the Public, to admit All that are fit; and to reject 5 
All that are unt. For, under the Reaſon and Spirit and true W: 
Conſtruction of this Charter and this Act of Parliament, No * 
Perſon ought to be /fered to practiſe Phyſic, but Such only as 5. 
have Skill and Ability, and have diligently applied themſelves to . 
the Study, and are well grounded in the Knowledge of it: And, 
on the other Hand, All Perſons who are jo gualſſied, and have 
beſtowed their Time and Money and Labour in the proper 
Studies that tend to ſuch Qualifications, have a Right to be ad- 
mitted to exerciſe and practiſe their Profefſion. And the PA- 
lic have alſo a Right to the Aſſiſtance of ſuch a Perſon, who has 
by his Labour and Studies rendered himſelf capable of ſerving the 
Public by giving them proper Advice and Directions. 


It is true, that the Judgment and Diſcretion of determining 
upon this Skill, Ability, Learning, and Sufficiency to exerciſe 
and practiſe this Profeſſion, is truſted to the College of Phyfi- 
Clans: And this Court will not take it from them, nor interrupt 


them in the de and proper Exerciſe of it. But' their Conduct = 
the 
2 


I 
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the Exerciſe of this Truſt thus committed to them ought to be 


fair, candid, and wunprejudiced; not arbitrary, capricious, or 


biaſſed ; much leſs, warped by Reſentment, or Perſonal Diſliłe. 


Cafes indeed may happen, where the Rejection may be founded 
upon other Grounds than Inſufficiency in Point of Skill and 
Ability or Knowledge: It is poſſible, that other Cauſes of Rejec- 
tion may occur; as Badnejs of Morals, for Inſtance, 


But in the preſent Caſe, they ſeem to have acted with Can- 
-dour and Caution. Some of the Gentlemen even make Oath of 
their Reaſons againſt admitting this Candidate for a Licence. 
Objections to Perſons applying for Licences to practiſe Phyſic, 
may be grounded on a Variety of Reaſons: And the Court are to 
judge of ſuch Objections and the Reaſons of them. If they are 
inſufficient, the Court may grant a Mandamus. If they ſhould 
refuſe to examine the Candidate, at all; the Court would oblige 
them to do it. In a Manuſcript Book of Reports which I have 
ſeen, the Reporter cites (in reporting Dr. Bonham's Caſe) a 
Mandamus in the Time of Edw. 3. directed to the Univerſity of 
Oxford, commanding them to reſtore a Man that was bannitus : 
Which ſhews both the Antiguity and Extent of this Remedy by 
Mandamus. But the Court ought to be ſatisfied that they have 
Ground to grant a Mandamus : It is not a Writ that is to Iflue of 
Courſe, or to be granted merely for aſking. 


The Queſtion therefore is, Whether here is a proper and 
« ſufficient Ground for our granting a Mandamus.“ 


Conſider, then, what are the Grounds of this Application. 


Firſt—Dr. Letch can't diſpute theſe By-Laws. This Point is 
not open to him. For, without them, he has no Ground to ſtand 
upon: He has never been examined by the Body at large. 
Therefore he is under a Neceflity, upon 25 Application, of a/- 
lowing the By-Laws to be good. 


The Queſtion then will be, Whether the Power is DE- 


% yYOLVED on the Prejident and four Cenſors; or REMAINS with 
e the Body at large.” | 


I am clear, that the Power remains with the Body; and that 
the Examination by the Preſident and four Cenſors is only pre- 
.paratory, and for the Eaſe of the Body at large. 


There are various Inſtances of Delegations of a like Kind. 


Biſhops refer Examinations of Clergymen to their Chaplains : 
ParT. IV. Vor. IV. Yyy 83 
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So Unrver/ities refer Examinations to ſelect Parts of their Bodies, 
But the dernier Determination is in the Body at large. 


Theſe Cenſors, to whom this Examino: on is referred, take en 
Oath, * not to approve of unfit Peri, nor reject ſuch as are 
6. Bt. 


The Uſage has been, to refer the Examination of the Perſon 
applying for a Licence, to the Comitia mingra, as more eaſy, and 
more convenient to be executed by a {mall than by a large Num- 
ber of Examiners, But every Fellow has Notice of it, and may 
examine and argue with the Candidate ; though he has no Vote 
at theſe Crmitia minora: So that every Fellow has an Opportunity 
of informing Himſelf and ſatisfying his own Judgment concern- 
ing the Sufliciency of the Candidate. The Comitia minora have 
no Power, upon their Approbation, to admit the Candidate: 
They have only Power to approve. If they do approve, then the 
Perſon ſo approved of by them is to be afrerwards propoſed to the 
Comitia majora, for Election: And if, upon being ſo propoſed, 

$ chal] be elected, en he is to be admitted. 


Suppoling the Comitia majora to execute their Power corraptly, 
(taking this Word in a large Senſe;) and that they ſhould refuſe 
to admit a Perſon who had becn examined, approved, and regu- 
larly propoſed to them, without being able to deny his Fines, 
this Court ought indeed, in /uch a Cale, to interpoſe. 


But that is not pretended or even hinted to be the preſent 
Caſe, with Reſpect either to the Comitia majora, or the Comitia 
minora. Dr. Letch charges them with Nothing of this Kind, 
nor with any Thing to which it 1s requiſite for them to give an 
Anſwer: His Counſel rely on the U/age. 


he Qneſtion therefore is, Whether the Comitia majora have 
% a 5 5 corruptly.” 


Now, they have only referred him to a ſecond Exc mination, in 
future : They have not abſolutely rejected him. 


At the Comitza minora, there were Three who in Truth meant 
and intended to ballot againſt Dr. Leich, though One of them 
made a Miſtake and ballotted for him; Which Miſtake was de- 
clared and taken Notice of, at the very Time; and it was pro- 
poſcd to ballot over again: And this was diſcloſed to the Comitia 
111 „Jord. 


This Fact (of a Miſtake in the Ballot for Approbation) being 


diſcloſed to the Comitia mnjot 05 was it not extremely realonabls 
| or 
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for them to refer the Candidate to a further Examination? I ſee 
no Injuſtice in this, The Intention of the Ballot was that he 
ſhould be reported unfit: And two of the Cenſors now ſwear 
« that they 7hought him /0.” 


— 


I am ſatisfied, that the Comitia majora had the Power of reject- 
ing him: And it does not by any means appear, that they have 
acted upon improper Grounds, or arbitrarily and capricioutly. 


Here is no Ground laid for demanding a Mandamus. 


His Lordſhip concluded with a Recommendation to the Col- 
lege, to ſettle all other Matters among themſelves, without 
coming to this Court: At the ſame Time intimating to them a 
Caution againſt zarrowng their Grounds of Admiſſion ſo much, 
that if even a Byoerhaave ſhould be reſident here, he could not be : 
admitted into their Fellowthip. / g 


Mr. juſtice YATEs thought that Dr. Letch might more q 
properly have applied for a Mandamus requiring the College to 10 
grant him a Licence to practiſe within London and ſeven Miles Þ 
of it. However, if he had laid a ſufficient Ground for his preſent 3 
Application, and ſhewn the Court“ that he had a RIGHT 79 be 14 
% Member of the College, the Court ought to grant him a 
Mandamus, to enable him to obtam that Right *, if he had no “V. arte, 

other legal Method of coming at it. 1745. 1266, 


and 1659, 
1000. 


But he has vt laid a ſufficient Ground for this Application: 
He has not ſhewn that he has a RiGuT to be admitted a Member 
of the College. And we ought not to iſſue a Mandamus re- 
quiring the College to admit him a Member; unleſs he firſt 
thews Us “ that he has a Right to ſuch Admiſſion.” 


3 
3 * 3 


hes 
—— 


— 
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No Man can now practiſe Phyſic, until he ſhall have been 
examined and approved of, propoſed, elected, and admitted. 
te can't be a MEMBER of the College, till all thele Requilites 
Mall have been completed in him. 


This Gentleman has been examined, it is true, by the Preſi- 
dent and four Cenſors; and their Ballot was in his Favour, 
Three to Two, as to their Approbation: But One of them de— 
clared, at the Time, “ that he meant and intended his Ballot to 
* have been in “ Dyſapprobation.” The Preſident, however, 
conſidered him as approved by the Majority. 


BuT the Determination of the Citla minora is not FINAL: 
The Conſequence of their Approbation is oy © that he is to be 
« afterwards 
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e afterwards propoſed to the Comitia major a, for Election; and 
« if they ele&? bim, then he is to be admitted.“ 


The TRusT was placed in the whoſe Bory. The College 


could not delegate this Truſt placed in the whole Body, to this 


ſelect Part the Comitia minora, ſo as to make their Opinion final : 
But it was lawful for the College to delegate to them this Power 


of preparatory Examination; reſerving to the hole Body the Right 


of final Judgment and Determination. Neither have the College 
in Fact delegated the fina/ Judgment to the Comttia minora : 
They are only to examine and approve, The Candidate, if he 
meets with their Approbation, muſt ſtill be propoſed to the Co- 
mitia majora; and is to be elected by them. 8o that it is the 


Comitia majora, who are to judge and to elect: Theirs is the final 
Determination. 


The Miſtate in the Ballot at the Comitia minora might be a 
Ground for the Comitia majora to judge“ that the Doctor had 
not ſatisfied the Preſident and Cenſors of his Sufficiency to 
« practiſe Phyſic:“ For, though according to the ſtrict Letter 
the Ballot might be ſaid to have pronounced him ſufficient, yet 
the Majority of thoſe who balloted, thought and even declared 


otherwile. 


Upon the Whole ; as Dr. Letch has laid before Us no Ground 
for a Mandamus, there is no Reaſon for Us to grant him One. 


Mr. Juſtice AsTon—The Queſtion is, Whether Dr. 
«© Letch has laid a ſufficient Ground for aſking a Mandamus re- 
*« quiring the College of Phyſicians to admit him a Member of it.” 


I agree with my Brother VAT ES, * that he ſhould rather have 
applied for a Mandamus requiring the College to grant him 
a Licence to practiſe Phyſic within London and ſeven Miles of 
it, than for a Mandamus to admit him a Member.” 


- No particular Method of Admiſſion is ſpecified, either in the 
Charter or in the Statute. The College have therefore inſtituted 
a Method ; the Method which has been now diſcloſed to Us. 
And they have done right: It is a good and proper One. The 
Examination of the Candidate, by the Comitia minora, is Part 
of it: But their Opinion is not final. The final Determination 


is in the Comitia majora. | 


By the 14 C 15 H. 8. c. 5 *. it is enacted * that the /ix Per- 
* ſons named in the Letters Patent, as Principals and firſt named 
„ of the ſaid Commonalty and Fellowſhip, chooſing to them 


«« Two more of the ſaid Commonaliy, be called Elecis; and * 
1 
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« ſame Elects yearly chooſe One of them to be Preſident of the 
e ſaid Commonalty ; and as oft as any of the Rooms and Places 
* of the ſame Elects ſhall fortune to be void by Death or other- 
wiſe, then the Supervivors of the ſame Elects ſhall chooſe name 
“ and admit One or more, as need ſhall require, of the moſt 
6 cunning and expert Men of and in the ſaid Faculty in Lon— 
* don, to ſupply the ſaid Room and Number of eight Perſons : 
So that He or They that ſhall be fo choſen, be firſt by the 
* ſaid Supervivors ſtrictly examined, after a Form deviſed by the 
« ſaid Elects; and alfo, by the ſame Supervivors approved.” This 
ſhews, that the Makers of the Act of Parliament looked upon 
Thoſe of the Faculty who reſided in London, to be Members of 
the College. 


A 


The Power delegated to the Coma minora is „ to examine, 
* and to judge upon the Sufficiency of the Perſon whom they 
„ have examined; and they are upon Oath to act imparxtially 
therein: But their Opinion and Judgment are not final. Ihe 
Election is not any Part of their Power: It is in the Comte 
mMajora. 


Ix the Perſon examined by them had been approved, propoſed, 
and elected; then, indeed, a Mandamus would lie: And fo it 
would, if the College ſhould refuſe to examine the Candidate 
at all. 

But there are none of theſe Circumſtances in Dr. Letch's Caſe. 
He has been exaiimed ; He has been propoſed; He has rot been 
elected: He has never acquired ſuch a RIGHT as can be a Ground 
for aſking a Mandamus. 


And even as to the Approbatiasn of the Comilia minora, upon 
their Examination of him—Though the Number of Balls ſeemed 
to indicate their Approbation of him, yet it is apparent that 
there was a Mi/tahe in the Ballot: And it was declared at the 
Time. Now /upps/e that Miſtake to have been the contrary Way; 
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and that the Cenſor who made this Miftake had ret to ballot. 


FOR Dr. Letch, but had by Xliſtake a/wally balintted AGAISST 
him; would it not have been thought a very hard Cale, that this 
{ould be holden a Di/approbation of him; and that he ſhould be 
bound down by this Slip of the Cenſor, contrary to his Opinion 
and Intention, to an undeſerved and undeſigned Rejection ? | 


I think, the Camitia majora have behaved with great Candour 
and Moderation. They knew that the Majority of the Comte 
minogra thought the Candidate n/upficient, They refer him to 
further Examination, whenever he ſhall find or think himſelf 
qualified to undergo it, When he ſhall become properly quali- 

CART IV. Vor, IV. 2 2 2 fied, 
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fied he may be again examined ; and being found ſo upon fick 
ſecond Examination, may be propoſed, elected, and admitted in 


the due and regular Manner. 


Mr. Juſtice HewiTT declined giving any Opinion 
* This Queſ- ee Whether London-Licentiates are * MEMBERs of the College, 
„ or not: Though he hinted, that the more he thought of it, 
the Arga. the more he doubted it. 
ment: But | 
the Court afterwards declared the Queſtion to be % . See the End of this Caſe, page 


The preſent Application is for a Mandamus commanding the 
College to admit him a MEMBER. It is not for obliging them 
to grant him a Licence to practiſe in London and within ſeven 
Miles round it. The Admiſſions into the College are“ in Soci- 


« etatem noſtiram:” The Others, only Licences to practiſe within 
theſe Limits. | | 


Dr. Tetch recognizes the By-Law or Statute of the College, 
and grounds himſelf upon it; claiming his Right of Admiſſion, 


as ariſing from it: And upon this Right, he applies to be ad- 
mitted a Member of the College. 


I think, We ſhould go a great Way, if We ſhould ſay “ that 
e a Licentiate to practiſe within London and ſeven Miles round is 
« a MEMBER of the College.” Certainly, a Perſon not admitted 
can't be meant as One of thoſe that are incorporated. | 


But this Gentleman has not laid a ſufficient Ground of Right, 
to ſupport a Claim to Adnyion, within this By-Law. 


It only repoſes a Truſt in the Commtia minora, © to examine the 
«© Candidate.” If they approve of him, they are to report their 
Approbation to the Society or Body at large, the Comtia majora. 
Any Member may be preſent at the Examination; and aſk the 
1 Candidate Queſtions, to try his Skill in Medicine. The Truſt 
repoſed in the Conia minora relates only to his Skill in Phyſic: 
It does not extend to his Morals. They are not impowered to 
examine into them. The other Part of his Qualification they are 
to examine into; and if they approve, report ſo; but Nothing 


further: It is the Comtia majora who are to determine finally, 
and to elect. 


. ar oe yr —_ 
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Therefore, without entering into any other Points, I concur in 
the Opinion * that this Rule ought to be diſcharged.” 


THis RULE was accordingly DISCHARGED by the unani- 
mous Opinion of the Court. 
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Two Terms afterwards, viz. on Friday 2oth November 150, 


Sir Fletcher Norton moved for a Rule upon Dr. Aftew and 
others, (the four then Cenſors,) for them to ſhew Cauſe wh 
an INFORMATION in Nature of a Quo Warrants ſhould not be 
granted againct them, to ſhew by what Authority they acted as 
Cenſors of the College of Phyſicians. 


The Objection was, That whereas the Election ought to be 
by the wwho/e Body, theſe Gentlemen had been elected only by a 
ſelect Body; namely, by the Fellows, excluſive of the Lei 
TIATES; though the Licentiates demanded Admittancez which 
was refuſed to them by the Fellows, on Pretence of their having 
no Buſineſs there, upon that Occaſion. 


It was argued on Thurſday 21ſt April 1768, by Sir Fletcher 
Nerton and Mr. Morton, for the Licentiates; and on Monday 
25th April 1768, by Mr. Yorke, (then Attorney General,) Mr. 
Dunning, (then Solicitor General,) Serjeant Davy, Mr. Aſburſt, 
and Mr. Wallace, for the College; and Mr. Vedderburn, for the 
Licentiates. On Wedneſday the 27th, Serjeant Glynn, Mr. Wal- 
ker, and Mr. Mansfield, proceeded, on behalf of the Licentiates: 
And on the ſame Day, the Court gave their Opinion, 


Lord MansF1ELD took Notice, that the Figure and 
Conſequence of the contending Parties, and the Reſpect due to 
them ; the Anxiety that has appeared in the Conteſt; and per- 
haps the Spirit which has been raiſed on both Sides, in the 
Courſe of it; have carried the Counſel concerned into a very 
great Length of Argument, and into the Diſcuſſion of a Variety 
of Matter foreign to the Point directly in queſtion before the 
Court upon the preſent Motion. 


The Queſtion properly now before Us is {ingly this“ We- 
« ther the Perſons applying for this Information are Pello7os, 
« and intitled to vote in the Election of Cenſors.” Ix they are, 
the Election of theſe Cenſors, being made in Exc/u/ion of their 
Votes, is not good: Ir they are not Fellows, and have no Right 
to vote in the Election of Cenſors, then this Election ſtauds 
unimpeached. 


I confider the Words Soc, Communitas, Coll gium, Societas, 
* Collega, and Fellows,” as ſynonimeus Terins; and every S9cr:rs or 
Collega, as a Member of the Society or Corporation or College. 
The Queſtion is, Whether thele Licentiates ARE SOCu or Col- 
*« lege or Fellows.“ 


1 The 
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The Fadls are not diſputed: And there is no Doubt about the 


Law, as far as relates to the Queſtion now before Us. 


Here is a Charter of Incorforation. And it has been admitted 
on both Sides, that there has been a great Number of By-Laws 
and /ong iges, which are agreed to appear upon their Books and 
the Extracts from them : And the Permiſſion of theſe Licentiates 
* to practiſe” is not diiputed. 


But I doubt whether this Perm ſion to praftiſe, and theſe 
Letters teſt; oma! can amount to an Admiliton into the FeLLow- 
sui of the Corporation or College. 


Nothing can make a Man a F=1Low of the College, without 
the ACT te Collvge, The firſt Act to be done by them is 


their judging cf the Qualifications of the Candidate, The Ad- 


nifſion into the Fellowſhip is an Act Sublequeat to that. The 
main End of the Incorporation was to keep up the Succeſſion : 
And it was to be kept up by the Admiſſion of Fellows after Ex- 
amination. The Power of Examining and admitting after Ex- 
amination, was not an arbitrary Power; but a Poiver coutled wil 
a iRUST: They are bound to admit every Perſon whom upon 
Examination they think to be ft to be admitted, within the e— 
{cription of the Charter and the Act of Parliament winch çon— 
firms it. The Pen who comes within that Deſer prin 
has a Right to be admitted into the Fellgmſbiß: He has à lain 
to ſcveral Exemptions, Privileges, and Advantages attciiiant 
upon Admitflion into the Fellowthip. And engt only the Candi- 
date himſelf, if found fit, has a Perſonal Right; but the 7 lic 
has allo a Rz24t te bis Service; and that, not only as a Phy ſician, 
but as Cenſer, as an Eledt, as an C/ficer in the Othc2s to which 
he will upon Admiſſion become eligible. In Dr. Lelcb's Caſe, 
the Reaſons for his Rejection being called for, the aniwer was, 
« that they judged him to be unfit :” And as the Legitlature 
have veſted the judgment in the Cnitia mijora; and there was 
no Fretence or Ground to pretend that they had acted corruptly 
arbitrariiy or capriciouſly; that Anſwer was eltecmed a futhcient 
One. And they have Power, not only by their Charter, but by 
the Law of the Land, to make fit and reaſonable By-Laws ; ſub- 
ject to certain Qualifications. 


It appears from the Charter and the Act of Parliament, that 
the Charter had an Idea of Perſons who might practiſe Phyſc in 
London, and yet not be Fellows of the College. The Prefient 
was to overlook not only the College, but alto ““ oe. H. ies 


« ejujaem Facultatis.” So, when then the College or Corpora- 
| tion 
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tion were to make By-Laws, theſe By-Laws were to relate not 
vnly to the Fellows, but to a// others practiſing Phyſic within 
London or ſeven Miles of it. The Reſtraint from practiſing Phy- 
fic is thus expreſſed—** N, AD HOC  admr/ſus fit by Letters teſti- 
«© monial under their Common Seal.” Now, what Goes this „ 
c hoc” mean? It muſt mean © ad exercendum ÞFacultaiem Medicine,” 
gdmiffus fit. And this is agreeable to the Words uſed in 3 H. 8. 

c. 11, concerning Admiſiions by the Biſhop of London wa Dean 
of St. Paul's The Superviſal of the Cenſors is expreſſed ta in- 
clude not only the Phyſicians of Longon, but omnes etiam qui 
per ſeptem Milliaria in circuitu ejuſdem Medicinam exercent. 

The ſame Obſervation holds as to Puniſhments. This muſt re- 
gard thoſe who had a Right to practiſe in London and within 
{even Miles of it, and were not Fellows of the College. Theſe 
Obſervations convince me that the Charter had an Idea that 
«« ſome Perſons might practiſe by Licence under their Seal, who 
ere not Fellows of the College.” 


Then let Us ſee how the Us AGE was. 


In 1555, they muſt have had a probatio nary Licence, before Ad- 
miſſion into the College. Afterwards, it was to be a Probation for 
four Years before Admiſſion. The College might grant ſuch pro- 
bationary Licences, with ſome Reaſon, and agreeably to their Inſti- 
tution. This ſhews that ſome Licences were granted to Perſons not 
Fellows of the College. The 3 H. 8. c. 11. takes away all for- 
mer Privileges; and ſays that no Perſon within London or ſeven 
Miles of it ſhall exerciſe as a Phylician, except he be firſt ex- 
amined approved and admitted by the Biſhop of London or by the 
Dean of St. Paul's, calling to them four Doctors of Phyſic: And 
the Charter and Statute confirming it have left every Thing at 
large to the College, no Way confined or reſtrained but by the 
Fitneſs of the Objects. In 1561, a partial Licence was granted 
to an Ccculiſt: A Perſon may be fit to practice in 9ze Branch, 
who is not fit to practiſe in another. Licences have alſo been 
granted to Women : And that may not be unreaſonable in particu- 
lar Caſes; as, for Inftance, ſuch as Mrs. Stevens's Medicine for 
the Stone. Partial Licences have been given, for above 200 
Years. Of late Years, indeed, General Licences have been 
uſual: And the Perſons applying for them have been examined, 
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tnough not meant to be Members of the Corporation or College. 


In 1581, Notice is taken of three Clafſos; Fellows, Candidates, 
and Licentiates: And from that Time, they have given Licences 
to practiſe. The Licences probably took their Kiſe from that 
illegal By-Law (now at an End) which reſtrained the Number 
of Fellows to twenty. This was arbitrary and unjuſtifiable: 
They were obliged to admit All ſuch as came within of le Terms 
of their Charter. Vet it is probable that the Practice of licenſin 
PART. IV. Vor. IV. 4 A | veas 
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was in Conſequence of their having made it. However, for 
above a hundred Years, there has been a 4nown Dillinctioan be- 
tween Fellows and Lire-ntiaies: Tt is as well known as the Di- 
ſtinction between Graduates and Under-Graduates 


Univerſities. 


This being premiſed, let Us inquire © Wuo theſe Gentlemen 
« are, that are now applying to the Court.“ 


They are Perſons who ſet up a Title directly contrary to the 
Serſe in which their Licence is given fo them and received by 
them. They can't avail themſelves of their Inſtrument, in 7515 
Way: It would be a Cheat upon the College. And they have 
acquieſced many Years under this Licence given them by the 
College, as merely a Licence fe Pract iss. 


But even ſuppoſing them to have a Ricoh to be Fellows; 
yet, as it is clear that the Licence does not make them 7þfo face 
Fellows, they could not voTE zu the Election of Cenſars before 
their ADM38$10N to the Fellowſhip. And therefore the Exclu— 
ſion of their Votes can not impeach this Election. 


I am of Opinion ** that this Rule ought to be diſcharged.“ 
If my Brothers ould concur with me, the College as now 


conſtituted is at preſent to be conſidered as the Body Corporate. 
J have a great Reſpect for this learned Body: And, if they thould 


think proper to hearken to my Advice, I would wiſh them to 


conſider whether this may not be a proper Opportunity for them 
to review their Statutes. And I would recommend it to them 
to take the beit Advice in doing it; and to attend to the Deſign 
and Intention of the Crown and Parliament in their Inſtitution. 
I ſee a Source of great Diſpute and Litigation in them as they 
now ſtand : There has not, as it (hould ſeem, been due Conſide- 
ration had of the Charter, or legal Advice taken, in forming 


them. 


The Statute of 146 15 H. 8. c. 5. after reciting the Charter, 
mentions it to be expedient and neceſſary to provide“ that 0 
«© Perſon of the ſaid Politic Body and Commonalty aforeſaid be 
« ſuffered to exerciſe and practiſe Phyſic, but only thoic Per- 
*« ſons that be profound, ſad, and diſcreet, groundcdly learned, 
« and deeply ſtudied in Phyſic.“ 


I do not ſay, that no Man can be a Licentiate, who is not 


erfectly and completely qualified to be a Felle of the College. 
Many Perſons of no great Skill or Eminence have been licenced : 


And there ſcem to be fewer Checks, Guards and Reſtrictions 
f 5 upon 
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upon granting Licences, than upon the Choice of Fellows. Vet 
it has been ſaid, “that there are Many amongſt the Licentiates, 
who would do Honour to the College, or any Society of which 
« they ſhould be Members, by their Skill and Learning as well 
c as other valuable and amiable Qualities ; and that the Col- 
lege themſelves, as well as every Body elſe, are ſenſible that 
« this is in fact true and undeniable.” If this be fo, how can 
any By-Laws which exclude the Poſſibility of admitting ſuch Per- 
ſons into the College ſtand with the TRUST repoſed in them, ©* of 
„ admitting ALL rat arc fit?” If their By-Laws interfere with 


their exerciſing their own Judgment, or prevent them from 


receiving into their Body Perſons known or thought by them to 
be really fit and qualified; ſuch By-Laws require Regulation. 
Such of them, indeed, as only require a proper Education, and 
a ſufficient Degree of Skill and Qualification, may be ſtill re- 
tained : There can be no Objection to Cautions of this Sort; and 
the rather, if it be true that there are ſome amongſt the Licen- 
« tiates, unfit to be received into any Society.” It is a Breach of 
Truſt in the College, to licence Perſons altogether unfit. 


I do not chooſe to ſpeak more particularly : But I recommend 
it to thoſe who are now likely to be eſtabliſhed the Maſters of 


the College, to take good Advice upon the Points I have been 
hinting to them. | 


Mr. Juſtice VA xs obſerved, that upon this Application 
of the Licentiates, grounded upon their not being admitted to 


vote, it was incumbent upon them to ſhew ** that they had a 
RIGHT fo vote. 


They claim to be MxNMBERS of the Corporation, equally with 
the Fellows of the College: They infift “ that the (Harter has 


% made them fo.” And it has been ſaid © that there is no other 


%% Way of continuing the Corporation ;” and “ that no By-Laws 
or Uſage can contravene the expreſs Words of the Charter.” 


But 1 am far from thinking that ALL the Men of and in Lon- 
don then practiſing Phy ſic were incorporated by the Charter. The 
immediate Grantees under the Charter were the /i Perſons particu- 
larly named in it: The Ref were to be admitted by them. They 
were not þ/o fucto made Members. They were rt to give 
their Conſent, beiore they became Members: They conld not be 
incorporated without their Confent. 


Much leſs are ſuture Practiſers of Phyſic of and in London ac- 
tually incorporated by this Charter. 


It 
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If the Inhabitants of a Town are incorporated, yet every One 
muſt be admitted before he becomes a Corporator. The Crown - 
can't oblige a Man to be a Corporator, without his Conſent : He 
ſhall not be ſubjected to the Inconveniencies of it, without 
accepting it and aſſenting to it. Upon moving for an Information 
in Nature of Quo Warrant» againſt a Corporator, it is neceſſary 
to prove that the Corporator has accepted.” 


The Counſel for the Licentiates infiſt, that their Admiſſion, 
by the Letters Teſtimonial, * to practiſe Phyſic in London and 
« within ſeven Miles of it,” 1s an Admiſſion 1 the College or 
Corporate Fody. 


But this Licence * to practiſe Fhyſic in London and within 
« ſeven Miles of it,” dues by no means render the Licentiate 


liable to all the Burdens and Inconveniences of being an actual 
Member of the College, | 


A Man is not capable of being admitted into the College, 
without being poſlefled of certain Qra/ificati-nns which are made 
requiſite, But granting that he really is poſſeſſed of thoſe requi- 
ſite Qualifications, yet his merely being qualiſed for becoming a 
Member does not make him One, The Inſtrument which gives 
the Licence or Permiſſion * to practiſe,” does not mention any 
ſuch Thing as an Admiſſion to be a Member of the Coll-ge. The 


Word admifſus”* is only uſed, in this Inſtrument, as a more 


clafſical Term than “ permſſus :*, It don't import an actual Ad- 
miſſion into the College. The Charter and the Act of Parliament. 


confirming it make a Diſtinction between the College or Corpo- 


ration, and oer Nen of the ſame Faculty: © To govern the 
„ ſaid Fellowſhip and Commonalty, and all Men of the ſaid 
« Faculty;” and again, * Collegium five Communitatem præ— 
„ dict' et omnes Homines ejuidein Facultatis.“ | 


A good Deal has been ſaid about /ong Uſage. But Us AGE only 
applies, where the Conſtructian is doubtful. Here, the Conſtruc- 
tion is not doubt/ul. If it were, then indeed Uſage for 200 Years 
might have Weight. But that is not the preſent Cale. 


The taking Moncy of the Licentiates has been urged as. an 
Argument on their Side, But taking their Money does not 
prove them to be Members of the College. It it has been 
wronefully taken from them, they may recover it back again. 
It has been called a Taxing them to be contributory to the Cor- 
porate Charges and Expences: And ſuch a Tax, it has been laid. 
can't be levied upon Strangers. From whence it has 2 bs 
| erred, 
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ferred, that the College did not conſider them as Strangers, but 
as Fellows. But this can't amount to a Proof of their having 
been admitted into the College; even though it ſhould be granted 
to afford them a Cl: to Admittance : It could not give them a 
Right to vote, as being Members of the Corporation, at the 
Election of Cenſors. The preſent Application is not for a Man- 
damus to admit them; but is grounded upon the Denial of their 
Fight to vote, as being Members : It ſuppoſes them to have 
been already admitted. 
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I am clearly of Opinion, that the Gentlemen now applying 
for this Information are NOT MEMBERS of the College. 


Mr. Juſtice As rod agreed, that the Reftraining the Num- 
ber of Fellows to Twenty was legal: And He thought that the 
Diſtinction between Fellows and Licentiates had taken its Riſe 1 
from the Reſtriction of the Number of Fellows, | [ 


He agreed alſo, that no Perſon can be obliged to be a Member 4 
of a Corporation without his Conſent; And he allowed, that the ; 
Charter included only ſuch Perſons as accepted and aſſented to it. 


But, after expreſſing a very high Opinion of Lord Maxs- 
FIELD's Abilities and Mr. Juſtice YATEs's, and a modeſt Diffi- 
dence of his own, he acknowledged that his Sentiments upon 
the Conſtruction of the Charter connected with the Act of Par- 
liament, and the Right of Admiſſion into the College, differed 
from theirs: And He thought that in Grants of this Kind, the 
Conſtruction ought to be made in a Liberal Manner; and this 
Grant includes * Omnes Homines ejuſdem Facultatis de et in 
„ Civitate prædictà;“ and the Application to Parliament for the 
Act of 14 & 15 H.8. c. 5. (intitled The Privileges and Au- 
thority of Phyſicians in London,) to confirm the Charter, is 
made by the Six Perſons particularly named in it, “and all other 
« Men of the ſame Faculty within the City of London and ſeven 
«© Miles about.” All the Acts of Parliament made in par! ma- 
teria ſhould be taken, He ſaid, together: And the Conſtruction 
has been uniform, till the Time of Qucen Mary. Til taen, 
there was no Diſtinction of Major and Minor, amonglt these 
Phyſicians. It feemed to Him that the Idea was, that 2! 
« Perſons duly qualified, who took Teſtimonials under the 
„ College-Seal, were to be of the Community.” And this was 
ſufficient to continue the Succeſſion, and perpetuate it. 


— 
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He ſhould however give no Opinion, He ſaid, how it might 
turn out upon a Mandans. 
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As to the Motion now depending He proceeded and concluded 
thus But upon the Foot of the preſent Application for an Inron- 
MAT10N in Nature of a V Yarranto againſt the Cenſors, to ſhey 
by what Authority they exerciſe their Office; only becauſe they 
have been elected without their Intervention, who have Nevrr 
BEEN ADMITTED to the Corporation, (whatever Clai u they may 
have to demand ſuch Admiſſion;) I am clearly ol Opinion that 
they have laid no ſufficient Ground to ſupport it; and therefore 
that TH1s Rule ought to be diſcharged. 


Mr. Juſtice WiLLEs confined Himſelf to the Point di- 
realy and immediately in queſtion before the Court. 


Theſe Gentlemen, the Licentiates, can have no Pretence, un- 
der the Circumſtances in which they 20 ſtand, to object to the 

lection of the Cenſors, for Want of the Admiſiion of Heir 
Votes. For, whatever Right they may claim, or whatever Right 
they may really have, to their Adm ſion into the F ellowſhip of 
the College or Corporation; yet, as they NEVER HAVE BEEN 
admitted into it, no mere RIGHT of Admy/jion (be it ever fo clear 
and indiſputable) can give them a Right to voTE in Corporate- 
Elections, before they ſhall have been admitted into the 
Corporation. | 


Therefore they can not, before their Admiſſion, maintain this 
Rule. 


Lord MansFiELD—I reſt my Opinion upon h Ground; 
e that their preſent Application to the Court is under an Inſtru- 
„ ment which ſhews that they are not x Fellows of the Col- 
lege, nor admitted into the Corporation.” 


I think that every Perſon of proper Education, requiſite 
Learning and Skill, and poſſeſſed of all other due Qualifications, 
is intitled to have a Licence: And I think that he ought, if he 
deſires it, to be admitted into the College. But I can not lay it 
down, ** that every Man who has a Licence from the College, 
e by Letters Teſtimonial, to practiſe Phyſic in London and within 
« ſeven Miles of it, does thereby a&ually become a Member of the 
« College, and obtain a Right to vote in Corporate Elections.“ 


The Di/tinfion between Pellows and Licentiates has been 
eſtabliſhed above a hundred Years: And theſe Gentlemen have 
ACCEPTED an Injlrument which was NoT wnder/tood, by either 
Side, to convey a Right to be iþ/o face Fellows; and it is plain, 
that they never have been actually admitted Fellows, And I am 


clear, that they can have no Claim 7 vote, before OI. 
ow 


—_— 
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How it might be, upon an Application to the Court for a 
MANDAMUS “ to oblige the College to admit them,” is another 
Queſtion : I give uo Opinion at all upon hat. | 
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Upon the former Point, I entirely concur with the Court. 
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Mr. Juſtice VAT ESI give No Opinion how it might be 
upon a Mandamus. 
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Lord MANSFIELD concluded the Whole, with obſerving 
that THAT muſt depend upon the particular Caſes of the Per- 
ſons applying for ſuch Mandamus, as they might be reſpectively 
circumſtanced. | | 


THe CovRT were unanimous in DISCHARGING the preſent 
Rule. 


Memorandum— 


On Thurſday 17th November 1768, Sir Fletcher Norton and 
Mr. Morton moved the Court on behalf of Dr. Edward 
Archer ; and Mr. Walker, on behalf of Dr. Fothergill ; for 
Writs of Mandamus, to oblige the College to admit theſe 
two Licentiates; with an Intention to try the Queſtion 
Whether the Licentiates had a Right to be admitted 
« Fellows: And that Litigation laſted till 6th June 1771. 
But they only came round to the ſame Point which had 
been already determined, as above. For theſe two Gen- 
tlemen had accepted Licences under the By-Law of 1737: 
And the Court were of Opinion “ that they ought not 
©: afterwards to deſert it, and treat it as null and void; 
* and ſet up a Right of Admiſſion under the Charter, 
* upon the Foundation of this very Licence which they 
* had accepted under the By-Law, upon a Suppoſition 
e that the By-Law was a bad One.” So that the Return 
was allowed, upon that Objection to their Claim: And 
the intended Queſtion remained unſettled, 


A fuller Account of that Matter may be given hereafter : 
But it would be improper to anticipate it at preſent. 


However, I may venture to mention, in this Place, that 
after the Court had allowed the Return, 


Lord MANSFIELD renewed his former Hint, by ſfaying— 
The College will now conſider, whether they will 
3 « truſt 
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« truſt to a Return upon ee By-Laws; or mend 
«© them.” 


I am informed “ that they have done the latter.” 


Fatorday zoth Rex ver/aus Robert Cutbuſh, Common-Council-Man 
nn of Maidſtone. 


fF\HIS was an Information in Nature of a Quo W-rrants, 

brought againſt the Defendant, to ſhew by what Warrant 

he claimed to be a Common-Council-Man of Mard/tone : Which 

is alledged to be an ancient Town and Corporation conſiſting of 

a Mayor Jurats and Commonalty; and that the Office of a 
Common-Council-Man was a public Office therein. 


The Defendant, in his Plea, admits this; but goes on and 
ſhews a Charter of Incorporation dated 17th June 21 G. 2. by 
the Name of the Mayor Jurats and Commonalty of the King's 
Town and Parith of Mazdſlone in the County of Kent; ordain- 
ing that Thirteen of the Inhabitants ſhould be choſen Furats, and 
One of the Jurats Mayor ; of which Thirteen Inhabitants, the 
Twelve others ſhould be aiding and aſſiſting to the Mayor; and 
that there ſhould be Forty of the remaining principal Inhabitants 
choſen to be, and ſhould be and be called the Common-Council 
of the ſaid Town and Pariſh, That the ſaid Charter directed 
that the Mayor Jurats and Common-Council ſhould have Power 
of making By-Laws. That it places the Election of Common- 
Council-Men in the Mayor Jurats and CoMMoNnNALTY or the 
Majority of them. That the Corporation accepted this Charter : 
And afterwards, viz. on 14th March 1767, the then Mayor Ju- 
rats and Common- Council, in due Manner aſſembled for that 
Purpoſe, made a Bye-Law ; which By-Law recited the ſaid 
Charter and the Power thereby given them ; and that the Com- 
monalty of the ſaid Town and Pariſh were very numerous, and 
the Admiſſion of them to vote in the Election of Common-Council- 
Men of the ſaid Town and Pariſh had been found by Experience 
to be attended with many Inconveniencies, and had from Time 
to Time occa/ioned divers Riots and Diſorders and great popular 
Con/u/ion within the ſaid Town and Pariſh, and had very much 
diHturbed and broken in upon the Peace good Order and Go- 
vernwent of the ſaid Town and Pariſh; and further recited 
that ſuch Inconveniencies would be likely to be remedied, if the 
Right of clecting of the Common-Council-Men of the ſaid 
Town and Fatih were to be confined to the Mayor Jurats and 
euch of the Commeonalty of the faid Town and Pariſh who then 

1 were 
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were or ſhould be of the Common-Council of the ſaid Town and 
Farith for the Time being, and Sixty O hers of the ſaid Com- 
monalty who were or ſhould be the fenior common Freemen for 
the Time being of the ſaid Town and Parith, as they frould ſtand 
in Order and Flace of Seniority upon the Books of Admiſiion of 
Freemen of the ſaid Town and Pariſh; ſuch Sixty not being 
either Mayor Jurats or of the Common-Council of the ſaid 
Town and Parith. After this Recital and Preface, It is then 
{for the preventing the like Inconveniences for the future, and for 
the avoiding of popular Confuſion ard Diſorder in the Election of 
Common-Council-Men within and for the ſaid Town and Pariſh,) 
ORDAINED that upon every or any future Election of a Common- 
Council-Man or Common-Council-Men of the ſaid Town and 
Parith, the Mayor Jurats and sucn of the Commonaliy of the ſaid 
Town and Parith who then were or ſhould be gf rhe Common-Counci! 
of the ſaid Town and Pariſh for the Time being, and S1xTy Others 
of the ſaid Commonalty who then were or ſhould be the szx10Kk 
common Freemen for the Time being of the ſaid Town and Parith, as 
theyſhould from Time to Time ſtand in Order and Place of Seni- 
ority upon the Rooks of Admiſſion of Freemen of the ſaid Town and 
Pariſh, (ſuch Sixty not being either Mayor Jurats or of the 
Common-Council of the ſaid Town and Pariſh,) or the major 
Part of ſuch Mayor Jurats Common- Council and Sixty Senior com- 
mon Freemen for the Time being of the ſaid Town and Pariſh, 
ſhould meet and aſſemble &c; and being fo met and afſembled 
{hould, by Themſelves, WITHOUT the PRESENCE or CONCUR= 
RENCE of ANY OTHER of the Commonalty of the ſaid Town and 
Fariſh, ele& and chooſe One or more of the principal Inhabi- 
tants of the ſaid Town and Pariſh to be a Common-Council- 
Man or Common Council-Men of the ſaid Town and Pariſh, 
They aver that the ſaid By-Law, from the Time of the making 
thereof, had been and {till is in full Force and Virtue, and in 
no wiſe annulled revoked or repealed. The Defendant then 
ſhews that He was elected a Common Council-Man purſuant to 
this By-Law: And by that Warrant He has ever ſince exerciſed 
aud ſtill claims to exerciſe the ſaid Office. 


The King's Coroner and Attorney, in his Replication, prays 
Oyer of thele Letters Patent of 21 G. 2. which being read and 
heard, He demurs (generally) to the Lefendant's Plea: And the 
Defendaiit joins in Demurrer. 


This Demurrer was argued on Wedneſday 27th of January laſt, 
by Mr. Cox for the Protecutor, and Mr. 4/hbur/t for the Defen- 
dant; and again now, by Mr. Morton for the Proſecutor, and Mr. 
Serjeant Lergh for the Defendant. 


It would be tedious, to repeat their Arguments at large, after 


having ſo very fully reported (in my Thicd Volume, p. 1827 to 
Pak IV, Vor. IV. 40 1841, 
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184) the Caſe of The King againſt Spencer, who claimed to be 
a Common-Council-Man of this ſame Corporation, under a By- 
Law made with the ſame View as the preſent, of excluding the 
moſt Part of the Commonalty from voting at the Elections of 
Common-Council-Men, by /uperadding a Qualification, which 
was neither required by the Charter nor connected with the Cor 

porate Character of the Electors. 


That By-Law, which was made on 18th Augu/t 1764, was 
holden to be a bad One. Whereupon, the Mayor Jurats and 
Common-Council, ſtill purſuing their Scheme of excluding the 
greateſt Part of the Commonalty from voting at the Elections of 
Common- Council; and hoping to evade the Objections taken to 
their former S, By-Law; made this new One, dated 14th 
March 1767 ; whereby they confined the Commonalty's Right of 
Election to the S7xty Seniors of them, and excluded all the Reſt 


of the Commonalty (except theſe Sixty Seniors) from having any 


Share in any future Election of Common-Council-Men. 


It was now infiſted, on the Part of the Proſecutor, That this alſo 
was a bad By-Law ; a Departure from the Charter, and contr:ry 
to the Spirit and Intention of it. The Charter was obtained, 
they ſaid, by the Freemen: And it recites * that it is a popu- 
* lous Town;” and profeſſes to intend and mean “ to /et/e a 
certain and indubitable Method of Elections.“ But this By- 
Law warts that ſettled Method of Election. The Charter veits 
the Right of Election in All the Commonalty : And All the 


Commonalty amount to about go >, But this By-Law deprives 


V. ante; 
1827 to 
1840. 


Fourteen out of Fifteen of their Right, without their Conſent. 


They cited, in the Courſe of their Argument, 4 Co. 77. 6. 78. 
a. 2 Peere Williams 209, © A Corporation has an implied Power 
to make By-Laws : But where the Charter gives ſuch Power, 
it implics a Negative, that they ſhall not make By-Laws in 
any other Caſes.” They alſo referred to the Opinion of the 
Court upon the former By-Law of 17604. In that Cale of Rex 
verſus Spencer *, the By-Law was * that the Common-Council 
„ ſhould be elected by the Mayor Jurats and Common-Council 
« and /uch of the r. ident common Freemen as ſhould have re— 
« ſpectively ſerved the ſeveral Offices of Church-Warden and 
„ Overicer of the Poor, reſpectively, for One whole Year; or 
« the major Part of ſuch Mayor Jurats Common- Council-Men 
and common Freemen gualrfied as aforeſaid ; without the Pre- 
* ſence or Concurrence of Any of the Commonalty.” And yet, 
that was holden io be bad. 


But the preſeat By-Law is more liable to Objection than that 
was: For, the sixty Seniors of goo mult be very old, and may 
de neceliitous, or non-refident : And if it ſhould happen that 4 

ſufficient 


E aſter Term 8 Geo. 3. B. R. 


«©. 


n» —— 


2207 


— 


ſufñcient Number of them can not attend, it may leave the Elec- 
tion to the Majority of the Mayor Jurats and Common- Council. 
And in Fact, upon this very Election, only Seven of the Com- 
monalty did appear; of whom, Four came out of the Work- 
houſe. 


The Connſel on behalf of the Defendant, who were to ſup- 
port the By-Law, anſwered That as to the Charter being made 
in order to ſettle a certain and mdubitable Mode of Eleion— 
It is no more than Words of Courle in Charters; and would have 
been implied, though not expreſſed. 


As to the By-Law being made in Reſtraint of the Electors, 
without their Conſent—The Mayor Jurats and Common-Council 
have full Power, by the Charter, to make By-Laws for the Good 
of the Corporation. And none can be more ſo, than One that 
prevents Confuſion and Diſorder : Which this does, by reſtrain- 
ing the Number of EleQtors. 


There is no Reaſon to diſtinguiſh between this Corporation 
and thoſe mentioned in 4 Co. 77. 6. 78. a. All the Arguments 
in that Caſe apply to recent, Corporations, as well as others. 
Confuſion and Diſorder occur oftener in the Election of a Com- 
mon-Council-Man, than of a principal Officer. 


The Common-Council have a Right to concur in their own 
Election: They are not excluded. They do not ceaſe to be a Part 
of the Commonalty. And they have as much Right to it, as 
the Jurats have to join in the EleCtion of Jurats. 


The Right of E/e&ors may be reſtrained by a By-Law. In 
the former Caſe, of Rex verſus Spencer, the By-Law ſuperadded 
improper Qualifications not mentioued in the Charter, nor con- 
nected with the Corporate Capacity of the Electors; and was 
for that Reaſon adjudged to be bad, But this By- -Law only re- 
trains the Number of Eleftors, in order to prevent Riot Diſorder 
and Confuſion: It does not exclude an integral Part of thoſe 
who are to elect. 


Senjority is a corporate Qualification, and the moſt proper One 
that can be annexed. It is by no means a Probability of their 
Poverty; but rather of the Contrary. The Mayor Jurats or 
Common-Council may be non-re/ident, as Want as the Com- 
monalty. 


Tu CouRT were clear and unanimous, That this By- 


Law was bad, They held it to be manifeſtly contrary to the 
Intention 
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paſſed upon hearing all Parties, and after much Litigation.) 


Intention of the Charter: (Which, Lord Mansfield ſaid, had 


It is made by a Part of the Corporation, to deprive the Reſt 
of their Right to ele, without their Conſent. The Charter 
gives this Right to the whole Boly of the Commonalty : The 


| By-Law confines it to a narrow Compaſs of the Sixty Seniors 


only. 'T his exprelsly contradicts the Charter, 


Mr. Juſtice YATrs obſerved, that in the Caſe of Corporations, 
4 Co. 77. b. the By-Law which was put in Queſtion, did not 
vary the Conſtitution. And the great Ground of that Reſolu— 
tion was ** that it muſt be made by common Afent.” But a by- 


Law made by a Part of the Corporation to exclude the Reſt, 


without their Aſſent, is not good. 


— 


And He likewiſe agreed to what Lord Mansfield had before 


obſerved, That where a Corporation is by Charter, and the 


Common-Council is created by the Charter, they ought (as being 
the Creature of the Charter) to be reſtrained from making any 
By-Laws inconſiſtent with it, or counteracting the End Inten- 
tion and Directions of it: Though it may not be unteaſon— 


able to allow a greater Latitude in making By-Laws for the 


Good of the Corporation, to the Common-Council of a Corpora- 
tion by Preſcription, where the Common- Council is by Pretcrip- 
tion, and ſuch Preſcription authorizes them to make By-Laws 
for the Good of the Corporation, 


Per CuR'. unanimouſly — 


JupGMENT of Ous TE. 


Right, on the Demiſe of Green, vcr/s Proctor. 


HIS was a Caſe reſerved for the Opinion of the 
Court, 


In EjgcTMENT. Edteard Green was ſeiſed of a Houſe in 
Saint Margaret's Weflminjter, a Brew-Houſe, and the Stock be- 
longing to it. Procter agreed to purchaſe one-fifth of it. 
Green covenanted to aſſign it accordingly. Articles of Partner- 
ſhip were entered into: In which were ſeveral Covenants. 
Amongſt Others, Green covenanted that the ſaid Trade (hall be 
carried on between Green, Efins, and Profor, Se; and 300 J. 


| Greet 


allotted for the yearly Rent of the Houſe, ſhall be paid by 


2 


. 2 „% 7 ens - 
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Green. He covenants alſo, that Proctor ſhall reſide and dwell 
in the Houſe, free of all Rent, except Taxes; and ſhall be 
allowed certain Perquiſites, and Houſhold Expences, and receive 
61. 6s. weekly for his Trouble Sc. And he covenanted, that if 
he ſhould die, his Executor ſhould renew the Leaſe to Proctor. 
It was lik-wiſe covenanted, that neither party ſhould diſpoſe of 
his Share without acquainting the Other. Then there is a Pro- 
viſto that Proctor and his Family may uſe the Water of Green's 
Canal. Proctor alone reſided in the Houſe. 


At the Trial, a Verdict was found for the Plaintiff, and 15. 
Damages ; ſubject to the Opinion of this Court upon this 


QvesTION—** Whether upon this State of the Cafe, the 
« Plaintiff has a Right to recover.” 


This Queſtion firſt came before the Court on Friday laſt, the 
29th of April; and was then ordered to ſtand over to this Day. 


Mr. Aſburſt, on behalf of the Plaintiff, argued, that Green 
had not excluded himſelf from a ſoint Occupation. And if the 
Words do not import it, the Court will not force ſuch a Con- 


ſtruction, as ſeems contrary to the Intention. 


Green had either the ſole legal Right, or was Joint-Tenant 
with Proctor. | 


Mr. Walker, contra, was ſtopt by Lord Mansfield, it being a 


clear Caſe. 


Lord MANnSFIELD—At the Trial, T had no Doubt upon 
the Conſtruction of the Articles: And none of us have any 
Doubt now. 


The Plaintiff can not recover aga:n/# his own Covenant. Green 
was to be a Gentleman, in this Attair; 4s, to furniſh Ski 


and Money; Procter, to contribute Labour and Attendance. 
The Houſe was to be appropriated to the Uſe of the Trade. 
Proctor was to have the Uſe and Occupation of it; and be bound 
to reſide there; and to have Coals Candles Sc, and other Per- 
quiſites; and the Uſe of a Pond which belonged to Mr. Green: 
nd if Green ſhould die, his Executor was bound to renew the 
Leaſe to Proctor. And Proctor did live in the Fiouſe. Green 
has no Right to recover, under all theſe Circumſtances. 


Mr. Juſtice YaTEs—Even as a Licence to inhabit, it 


amotitits to a Leaſe: And it appears moſt plainly to be intended 
that he was to relide in it. 
PART IV. Vor. IV. 4 D Mr. 
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Mr. Juſtice As rod and Mr. Juftice WiLLEzs were of the 
fame Opinion. 


Per Cuk'. unanimouſly— 


TupremrenT of Nonsvirt. 


Daviſon, on the Demiſe of Bromley Eſq, verſus 


Stanley. 


HIS was a Caſe reſerved from the Aſſizes; upon an Eject- 
ment, tried before Mr. Juſtice Yates. 


The Short of it, ſo far as concerned the Point now determined, 
was, That William Bromley, Eſq. being ſeiſed in Fee, in the Year 
1686, demiſed for Ninety-nine Years, to hold from the Day of 
the Date. Afterwards, William Bromley, upon the Marriage of 
Francis Bromley with Ann Walſh, joined in a Settlement with his 
Uncle Francis Bromley, and reduced his former Eſtate in Fee to 
an Eſtate for Life. This was a voluntary Settlement, and had a 
Power in it : But it was not pretended that the ſecond Leaſe was 
made according to that Power. After this, William (being then 
only Tenant for Lite) in 1693, makes a new Leaſe for Ninety- 
nine Years, to the ſame Tenant, of the ſame Premiſſes, without 
communicating to the Tenant the Alteration which he had 
made of his }itate, by reducing his Fee to a Life-Eſtate: And 
this was acquieſced in, and the Rent paid and received, for Sixty 
Years. In the mean Time, and before any Cbjection was made 
with regard to theſe 1 caſes, William Bromley died, and his 
Effects came into the Hands of Lord Montfort. 


The Leſſor of the Plaintiff was Tenant in Tail under the Set- 
tlement; and claimed a Right to diſpoſſeſs the Tenant. 


The only QuzsT10N upon which the Court gave their 
Opinion, was—** Whether the Acceptance of the ſecond Leaſe 
operated as a SURRENDER of the former Leaſe. 


Mr. Serjeant Nares, on behalf of the Leſſor of the Plaintiff, 
argued that the Acceptance of the ſecond Leaſe operated as a 
Surrender of the firſt. 


He obſerved, that the former Leaſe is of the fame Premiſſes 


and to the fame Perſon. William Bromley was then Tenant in 
ee. 
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Fee. Then he becomes Tenant for Life; and grants a Leaſe to 
the ſame Perſon for Ninety- nine Vears. 


The Leſſee hereby allows and acknowledges the Leſſor's Right 
to leaſe. Moore 636. Mellotos v. May. Cro. Elix. 873. S C. is 


in Point. 


The next Queſtion is—** Whether any Intereſt paſſed by this 


«© {econd Leaſe.” 


It is not within the Power, tis true: But if it be not a void 
Leaſe, it will operate by Way of Surrender of the former. 


At the Time of making the ſecond Leaſe, William Bromley was 1 
only Tenant for Life: But he could paſs the Intereſt during his 1 
Life. | | 


He cited Dyer 140. b. pl. 43. Whitley, Widow, and Gough : 
Where the firſt Leaſe was adjudged to be ſurrendred and nt 
drowned by the Acceptance of the ſecond. i 


4, x.4 
bh - 


— 
EY 


And the Acceptance of Rent nil operatur. For, the Leaſe be- 1 
came void, the Moment the Tenant for Life died: And no ſub- | * 
ſequent Acceptance of Rent could make it good. Mr. Francis 
Bromley then became immediately intitled to the Poſſeſſion, 
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Mr. Price argued for the Pefendant.— 


Acceptance of a ſecond good Leale, properly executed by a Per- 6 
ſon who had Power, I agree to be a Surrender of a former. But j 
that is andy where the ſecond Leaſe is good. Litt. Rep. 268. 279. 1 
Watts v. Maydioell. Hutton, 104, 105. SC. Sir William Jones "A 
405. Lloyde v. Gregory. Wilſon, Widow, v. Sir Thomas Sewell *, | e Pe 
Maſter of the Rolls. | 1980. and the 


marginal Nate 
in 1980. 
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If the ſecond Leaſe is not good, the firſt is not avoided, 


Now, here, the ſecond Leaſe ariſes out of a Power; which 
muſt be executed ſtrictly. And here the Power ariſes out of this 
voluntary Settlement. Chudle:gh's Caſe, 1 Co. 134. à. Whit- 
lock's Caſe, 8 Co. 71. Carter, 20. Keite v. Clapton. 
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He cited alſo 1 Ld. Raym. 166. Owen v. Saunders, and Co. 
Litt. 113. to ſhew that it was good without Livery. 
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The ſecond Leaſe muſt paſs an Intereſt; or elſe it cannot be 
conſidered as a Leaſe. 


1 It 
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It does not operate as an Eſtoppel. 


Nothing paſſes by this ſecond Leaſe. It is no Execution of 
the Power. The former Leaſe is not mentioned in the ſecond. 


Shepp. Touchſtone 269. 


It ought to be a Reſervation of the moſt Rent. But it had 
gone for more before. Sir T. Jones 110. How v. Whitfield. 1 Eg. 


Caſes Abr. 343. Orby v. Lady Mobun. 


It does not operate, as ingrafted into the Settlement. It 
therefore does not operate at all. 


In the Caſe of Watts v. Maydwell, Littleton's Rep. 268 the 
ſecond Leaſe was held totally void. So in Sir / illiam Jones 405. 
Lleyde v. Gregory, and 2 Ro. Abr. 495. S('. the ſecond Leaſe 
was void; and the firſt ſtill continued: The ſecond was not 
good within the Proviſo of 13 F/iz. but was merely void, and 
was no Surrender of the former Leaſe. It could not operate by 


Way of paſling an Intereſt. 
The Acquieſcence of the Leſſee only operates by Way of 


Eſtoppel. Co. 352. Definition of an Eſtoppel; Litt. \ 667. Co. 


Litt. 47. 6. 


If Mr. Francis Bromley had brought an Action for the Rent, 


the Leſſee would have been eltopped to lay that the ſecond 


Leaſe was void. 


1 Inst. 45. a. It can not operate both by Eſtoppel and alſo by 
Way of paſſing Intereſt. 6 Co. 14. 6. Treport's Cale. 


An Eſtoppel preſumes the Leaſe to be good. 


But if this firſt be not a good Leaſe, then the ſecond Leaſe 7s 
good. 


Therefore quacunque via datd, it is with the Defendant; and 
the Plaintiff can't recover againſt him. | 


He obſerved, that the Caſe of Mellows v. May in Cre. Els. 
873. and Moore 636. S C. is very differently reported by thoſe 
two Reporters. 


Mr. Serjeant Nares, in his Reply, remarked, that the Settle- 
ment being a voluntary Settlement, Mr. William Bromley muſt, 


in Point of Law, be conſidered as a Purchaſer for a valuable 
3 Conſideration. 


— 


Eaſter Term 8 Geo. 3. B. R. 2213 


Conſideration. He had 749 Species of Intereſt in him; an E/ate 
for Life, and a Power: And this ſecond Indenture of Leaſe was 
good under his Eflate for Life, though either voidable or void un- 
der the Power, And here is no Recital of any Power. 80 
that the former Leaſe was a good one: And the taking the ſe- 


.cond was a Surrender of it, 1 Leon. 147, 148. Read and 
Naſhe's Caſe. 


* Subſequent Livery upon a Leaſe @ die datits, being intended to 
f make the Leaſe good, ſhall not deſtroy it. This was lately de- 
termined in the Court of Common Pleas. 


This ſecond Leaſe is good to paſs an Intereſt; and is good by 
Way of Surrender. 


Lord MANSFIELD agreed, that the Acceptance of a ſe- 

cond good Leaſe will operate as a Surrender of a former. But the 

| Reaſon does not hold, in the Caſe of accepting a new void Leaſe, 
or One that the Leſſee can't enjoy. 


In the preſent Caſe, Mr. William Bromley had probably for- 
gotten that he had altered his Eſtate in Fee to an Eſtate for Life: 
At leaſt, he did not tell the Leflee, that he had fo done. 


The firſt Leaſe was for Ninety-nine Years from the Day of the 
Date: The ſecond Leaſe is for Ninety-nine Years, to commence 
immediately; and there is not a Word ſaid of the Settlement or 
Power. The Tenant made a fair Contract, bon 7 fide, for a valu- 
able Conſideration, The ſecond Leaſe was a Deceit upon him: 
For the Leſſor had no Title to grant this new Leaſe. But the 
preſent Leſſor of the Plaintiff ſays he ſhall loſe the former Leaſe 


too; becauſe the latter is inconſiſtent with the former; and he 
could not hold under Both. 
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Where the firſt could be of no Uſe, if he had had the ſecond; 
and both Parties ſo intended; there is no Inconſiſtency in the Ac- 
ceptance of a new good Leaſe being a Surrender of the former. 
| But the accepting a new void Leaſe, which the Leſſce is not to 
: enjoy, could not ſhew an Intention to ſurrender the other. 
Therefore, the Reaſon why this ſhould. be an 7mpired Surrender, 
totally fails. A void Contract for a Thing that a Man can not 
enjoy, can not in common Senſe and Reaſon, imply an Agree- 
ment to give up a former Contract. And Mr. Price has thewn 

that the Law is ſo; and that Caſes of this Nature appear to » V. ante, 


have been grounded upon ſolid Reaſon, when they are well p. 19%. vir 
conſidered * a Tho. Seweil's 
: Cale, accord. 
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Wedneſday, 
4th May 
1768. 


Friday 6th 
May 1768. 


I am very clear that the Acceptance of this new Leaſe, which 
did not paſs an Intereſt according to the Contract, can not ope- 
rate as a Surrender of the former. And this is ſufficient: I will 


not enter into any other Queſtions about the other Parts of the 
Caſe. 


The ſecond Leaſe did not paſs an Intereſt according to the 


Contract. | | 


The Plaintiff has no Right to recover. 


I give no Opinion whether the Acts of the Leſſor have or have 
not made the new Leaſe good for the whole of the Term. 


The TuREr Other JuDGEs were clearly of the fam: 
Opinion. | 


Per CuR'. 


Let the Pos r EA be delivered to the DEFENDANT; in Order 
that a NonsviT may be NTER ED. 


Rex ver/us Inhabitants of St. Lawrence in Wincheſter. 


See this Caſe in the Quarto-Edition of my SETTLEMENT - 
Casrs, Ne. 190. Page 588. 


Green and Another vcrſus Farmer and Others. 


HIS was a Cate reſerved for the Opinion Fo the Court, at 
a Trial at Mi prius at Guildhall before Lord Mansfield, at 


the Sittings after Trinity Term 1767. 


It was an Action of Trover for ſeveral Parcels of Serges and 
Rackers. Not guilty” was pleaded; Iſſue joined; the Cauſe 
tried; and a Cale ſtated. X 


It was argued firſt on Tueſday 17th November laſt, by Mr. 
Mansfield, for the Plaintiffs; and Mr. Wallace, for the Defen- 
dants: And the Parties deſired a ſecond Argument. In Purſu- 
ance of which Deſire, It came on again on Tueſday 26th Jenny 


3 h 
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laſt: When, upon ſome Explanations of the Facts, it bein 

thought that they were not quite completely ſtated, the Court 
deſired to be further informed of the Courſe of 2 Dealings, 
as it is a Queſtion of general Conſequence. And the Counſel 
agreed to amend the Caſe: Which they afterwards did. 


The Cas, when amended, ſtated the following Facts. It 
appeared in Evidence that Meſſieurs Heingleman purchaſed from 
the Plaintifts the Goods in queſtion, by the Intervention of their 
Packer: And they were delivered to the Defendants, their 
Dyers, to be dyed upon their Account, oz 12th July 1766. That, 
aſterwards, Meſſieurs Heinzleman and the Plaintiffs agreed * that 
the Plaintiffs ſhould have their Goods back again :” Who de- 
manded them from the LCetendants, offering to pay what was due 
for the dying. But the Defendants inſiſted upon being paid « 
Debt put from Meſſieurs Heinzleman for dying other Goods, over 
and above what they owed for the dying of the/e Goods. That 
the Occaſion of Meſſieurs Heinzleman's agreeing * that the Plain- 
* tiffs ſhould have their Goods again, was their having failed 
in their Circumſtances. And it was proved * that after Notice 
* of this Failure, the Defendants delivered Eleven Pieces to 
« Meſſieurs Mon and Hodg jon, which had been bought of them 
„ by the Packer of Meſſieurs Heingleman, on their Account, 
« and ſent in like Manner, to the Defendants to be dyed on 
* their Account; wwrhout inſiſting upon being paid more than 
«© what was due for dying theſe Eleven Pieces ;” and“ that they 
&« allo delivered to the Plaintiffs Five Pieces in White, without 
being paid any Thing. 5 


It was further ſtated, that the Goods, for this Charge of dying 
whereof the Defendants claim to retain the Goods now in queſ- 
tion, had been ſent in to them, dyed, and returned, at the ſeve— 
ral Times ſpecified in their Account. And it appeared from that 
Account, that all the Goods, for the dying whereof the Defen- 
dants now inſiſt upon being paid before they will part with this 
laſt Parcel of Serges and Rackers, were returned without retain- 
ing or having any other Goods: And that the Demand for dy- 
ing thoſe former Goods arote from the iſt of January 1760 to 
the 1oth of June 1766, and before the 12th of July 1765, It 
appeared alſo, that there were {evera] Periods, during which the 
Defendants had no Goods in their Hands. 


A Verdict was found for the Plaintiffs, for &7/. and 405. 
Coſts; ſubject to the Opinion of this Court upon the following 
Queſtion— 


«© Whether, 
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«© Whether, under the Circumſtances of this Caſe, the Defen- 
„ dants have a LIEN upon theſe Goods, for more than the Price 
of the dying.” 


On Tueſday laſt, (the zd Inſtant,) this amended Caſe was ar- 
gued by Mr. Dunning, Solicitor-General, for the Plaintiffs ; and 
Mr. Eyre, Recorder of London, for the Defendants. 


Mr. Solicitor-General argued that the Defendants had 79 ſuch 
Lien, nor any Right to retain theſe Goods, for more than the 
Price of dying them. 


The Right to retain depends upon a Contract, either expreſs 
or implied. 


A Taylor loſes his Right to retain, if he ſtipulates for a par- 
ticular Price. 2 Ro. Abr. p. 92. Title ©. Juſtification.” pl. 1, & 2. 


So, an Innkeeper, if he delivers the Horſe. If. it be brought 
to him again, he can't retain him for the firſt. debt. 


10 Auguſt 17 54, ex parte Shank et al', before Lord Hardwicke 
t was held that a Ship-Builder had no ſpecific Lien upon a 
Ship for Repairs, , be parts with the Paſſaion. 1 Atkhyns, 


P. 234. 


So, the preſent Right to retain ended with the Return of the 
Coods. | 


This brings the Queſtion to the Nature of the Contract be- 
tween theſe Parties. 


Here is certainly no expreſs. Contract, to vary the Right: Nor 
is there any implied one. 


All former Accounts were ſettled to the Beginning of the Year 
1766. |! heſe Dyers were employed by the Merchant to dye 
his Goods: And there were no other Dealings between them. 
From the zd to the 1oth of January, they had no Goods o. 
Meſſieurs Heinzleman's in their Hands: And that was the Cafe at 
ſeveral other Times; particularly, from the 1oth of June to 12th 
of July. Therefore they did not truſt to this Retaining : They 
truſted to Heinzleman's perſonal Security. Therefore they had no 
Right to retain for more than the Charge of dying theſe particu- 
lar Goods. 

2 


As 
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As to the Statutes about Set- offs, which were mentioned upon 
the former Argument The fair Argument from thoſe Statutes, 
is * that it was thought improper by the Legiſlature, to carry 
e the Proviſion further than they have carried it.” And it ſhews 
too, what the Law was, be/ore thoſe Acts. 


As to the ſuppoled Inconvenience to Trade, and the ſuppoſed 
Analogy to the Caſe of a Factor—lt is no Inconvenience to 
Trade: And is- not at all like the Caſe of a Factor. The 
Factor is conſtantꝭy receiving and paying: But the Dyer may 
never receive any more Goods, to dye, 


The whole of this Demand was completed on 10th of June. 
The Dyer had no Reaſon to look forwards to the Merchant's 
{ending future Goods to be dyed. There is juſt as much Reaſon | 
to retain the Goods to anſwer any other Debt; &c. # 


He cited a Caſe ex parte Ockenden, a Miller; in the Matter "i 
of Mattheros, a Bankrupt. 1 Arkyns, 235.— Matthews was in- 

debted to Ockenden in 2861. 7s. 10d. for grinding of Corn; 
and became Bankrupt. He had given the Miller two promiſſory 
Notes of 100/. each, which became due before the Bankruptcy. 4 
At the ſame time, the Miller had in his Cuſtody a Quantity of =_ 
Wheat, to grind; and a great Number of Sacks. No more was | 
due to him for grinding the Corn then in his Hands than 16]. 55. 5 
Lord Hardwicke held “ that the Miller had no ſpecific Lien upon | 
the Corn and Sacks, but only pro tanto as was due for grinding 


« the Corn then in his Hands.” * Precedents 
in Chancery, 


g 1 Vern, 08 
In the Caſe of Demainbray and Metcalfe *, the Pawnee had the 3 698. ; | 


Jewels always in his Poſſeſſion, as a Security for the Sums bor- 1 in 
rowed. But here, what Security had the Defendants. from 1oth 84. 


. and Abridy- 
June to 12th July; when they had ½% Goods of the Heinzl/e/ans ment of 
in their Hands? This was a /ub/equent Trantattion. _ N 
In the Caſe of Downam v. Matthews +, there had been mu- , Ce 
tual Dealings for ſeveral Years, without Payment of any Money, 3 Vue 
on either Side: Which the Lord Chancellor ſaid was a ſtrong * Arkyns 236. 
, | - S. C. ched by 
preſumptive Argument of an Agreement for that Purpoſe. TT Shoe, 
W i\ ke. 


In the Petition ex parte Deezet, there was Evidence, that it ' 4tkys, 
was uſual for Packers to lend Money to. Clothiers ; and the *** 
Cloths to be a Pledge, not only for the Work done in packing, | Vide 1 Kt. 


but for the Loan of Money likewiſe ||. 5 C. ed by 


| ; Lord Had. 
Here, the Defendants reſted upon the perſonal Security of ie. 
Meſſieurs Heinzleman. 
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Mr. Eyre, Recorder of London, argued for the Defendants, in 
Support of their Right to retain. 


tHe owned, it was hard to maintain the d Caſes about 
Liens; and that it was not eaſy to apply them to mercantile 


Tranſactions. 


But the Right of Retainer has been conſidered (he ſaid) with 


more Liberality, of late Vears: It is now put upon the Foot of 
mere Fuſtice. 


At preſent, a Man may have the Benefit of it in Trover. 


The Caſe mentioned in that of Chapman v. Darby, 2 Vern. 117. 
„That where there were mutual Dealings on Account between 
a Bankrupt and Another, the Other ſhould only anſwer to the 
«© Bankrupt's Eſtate the Balance of the Account, was before the 
Act of Parliament. It was the firſt Extention of the Common 
Law, by way of Liberality. Lord Cowper had come into it 
ſooner; conſidering it upon the Foot of an Account current. 
The Courts of Common Law did not come into it fo ſoon. 


In a Caſe at Nj Prius at Guildhall, it was ruled “ that the 
* Defendant could not juſtify keeping the Goods, till he was 
*« repaid the Duty.” It was an Action of Trover, M. 12 C. 1. 
before Lord Chief Juſtice Eyre. The Plaintiff was Captain of a 
Ship; and brought over ſome Elephants Teeth, both for his 
Owner and for Himſelf. The Owner paid the Duty for the 


Whole; and received the Whole. The Duty was deducted in 


Damages: But he could not detain the Goods for it. 1 Stra. 651. 
Stone v. Lingwood. 


Lord MAnsFitL p—Moſt clearly, 'tis not Law. 


Mr. Eyre proceeded—An Attorney may now retain Papers, 


not only till he is paid the particular Debt, but for his general 
Balance. | 


1he Difficulty is how to ſet it off in Trover. 


Lord MansFlELD—lf it can be ſet off in a Court of 
Equity, it may be ſet off in an Action of Trover; becauſe 
it is a Lien. It was certainly doubtful, before the Caſe 
of Krutzer and Wilcocks, „whether a Factor had a Lien 
„ and could retain for the Balance of his general Ac- 
<© count,” | | 
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Mr. Juſtice YaTEs—Wherever the Plaintiff has a Lien, he 
may retain in Trover, as well as in any other Action, or 
in a Court of Equity. 


2 
9 


Mr. Eyre It is as reaſonable to retain, in the preſent Caſe, & 
in the Caſe of a Factor. A Factor muſt often be without Goods 
in his Hands, as well as the Defendants were here. There is 
no Reaſon to confine it to the Caſe of a FaQor: It extends 
equally to every Agent; and conſequently to a Packer, or a 
Dyer; and with equal Reaſon. For, the Goods are to he con- 
ſidered as a Pledge, from the Nature of the Dealing. 


He cited the Caſe of Foxcroft and Others, Aſſignees of Satter- 
thwaite, againſt Devonſhire and Others, Hil. 33 G. 2. B. R. And 
after repeating Lord Mansfeld's Reaſoning in that Caſe, (which 
ſee ante, p. 936, 937.) he applied it to the preſent Cale. 


Every Article of this Debt aroſe, he ſaid, under the Security 
of a ſpecific Lien. | | 


The Goods came into the Defendants Hands, in the Courſe of 
Trade and Dealing: And a Lien upon them is implied in the 
Nature of the Tranſaction. And this tends to the Advancement 
of Credit, and the Benefit of Commerce. 


As to the Caſe that has been cited, of 1oth Auguſt 1754, ex 
parte Shank et al. *—There the Shipwright had departed with : 1 Atkyms, 
his Lien. | 82 


I do not put it upon the Principle of the o Caſes; but upon 
the Principles which have obtained ſince the Caſe of Krutzer v. + i Feb. 
Fiulecchs « | 1755. Vide 


ante, vol. 1. 


P. 491 
And upon theſe Principles, the Defendant is intitled to the 


Poſtea; as having a Lien for more than the Price of dying. 


Mr. Solicitor-General, in Reply—The Legiſlature have only 
taken Care of particular Cafes: They have left this Caſe as they 
found it. 


The Defendants never had a Lien upon hee Goods, for all 
the ſeveral Parts of their Demand. They had a Lien for Part of 
it, upon other Goods: Which Lien they have parted with. 


As to the old Caſes It don't reſt upon them alone: I men- | 
tioned a modern One in 1754. 1 


As 


ac 
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| 
| 
| 
| - 


Ass to the Caſe mentioned in that of Chapman v. Dormer— 
That was upon a Bankruptcy: Where one Party would other- 
wiſe pay the Whole of what is due from him, and receive only a 
Part of what is due to him. 


The Caſe of the Jewels is very ſtrong. And the Court of 
Chancery will not ſuffer a Mortgagee to redeem till he has paid 
all that is due. 


Ochenden's Caſe and Tieews's are reconcileable. But if they are 
not, the latter Opinion mult be the Authority. 


The Caſe of Krutzer v. Wilcocks differs from this Caſe; be- 
cauſe that was the Caſe of a Factor; who is not in the fame Caſe 
with a Dyer, who does not proceed upon the ſame Ideas of fu- 
ture Employment. The latter can have a Right to retain, only 
whilſt they keep Poſſeſſion. In that Caſe, the Factor remained in 
Noſ/eſſion of the Goods: Here, the Dyers parted with the Goods 
upon which they had a Lien for the tormer Demand. 


As theſe Goods were ſent to the Dyer for a particular Purpole, 
he ought not to retain them for a general Purpoſe. The particular 
Purpoſe being ſerved, the Right to the Goods reſults to the 
Owner. | 


Akt was ordered to ſtand over to this Day, Friday Gth 
May, for the Opinion of the Court. 


Lord MANSFIELD now delivered the 
Opinion: of the Court, 


The Caſe is the ſame, as if the Action had been brought by 
Meſſieurs Heinz/eman: For, the Plaintiffs ſtand in their Place. 
And to, 1 thall conlider it. 


The general Queſtion is—“ Whether the Plaintiffs in this 
« Action ſhould be obliged to do Juſtice to the Defendants, by 
* paying what is d to them; before they are intitled to de- 
„ mand the Goods from them, and to recover their Value, in 
.«« Caſe of Refulal.” 


Natural Equity ſays, That croſs Demands ſhould compenſate 
each other, by deducting the leſs Sum from the greater; and 
that the D/Ference is the only Sum which can be 7uſt!y due. 


But, poſitive Lao, ſor the ſake of the Forms of Proceeding 
and Convenience of Trial, has ſaid that each muſt ſue and re- 
cover leparately, in rte Actions. , 

| t 
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It may give Light to this Caſe and the Authorities cited, if 
I trace the Law relative to the doing complete Juſtice im the ſame 
Suit, or turning the Defendant round to another Suit, which, 
under various Circumſtances, may be of no Avail. 


Where the Nature of the Employment, Tranſaction, or Deal- 
ings, neceſſarily conſtitutes an Account confiſting of Receipts 
and Payments, Debts and Credits; it is certain that only the 
Balance can be the Debt: And by the proper Forms of proceed- 


ing in Courts of Law or Equity, the Balance only can be 
recovered. 


After a Judgment, or Decree * to account,” both Parties are 
equally Actors. 


Where there were mutual Debts unconnected, the Law ſaid they 
Mould not be ſet off; but each muſt ſue. And Courts of Equity 
followed the ſame Rule, becauſe it was the Law : For, had they 
done otherwiſe, they would have ſtopped the Courſe of Law, in 
all Caſes where there was a mutual Demand, 


The natural Senſe of Mankind was firſt ſhocked at this, in the 
Caſe of Bankrupts: And it was provided for by 4 Ann. c. 17. 
$ 11. and 5G. 2. £.30. Y28*, This Clauſe muſt have, every 
where, the ſame Conſtruction and Effect; whether the Queſtion 
ariſes upon a ſummary Petition, or a formal Bill, or an Action 
at Law. There can be but One right Conſtruction: And there- 
fore if Courts differ, One muſt be wrong. 


Where there was 20 Bankruptcy, the Injuſtice of not ſetting 
off, (eſpecially after the Death of either Party,) was fo glaring 
that Parliament interpoſed by 2 C. 2. c. 22.+ and 8 C. 2. 
c. 24. S 5. But the Proviſion does not go to Goods or other pe- 
cific Things wrongfully detained: And therefore neither Courts 
of Law nor Equity can make the Plaintiff who ſues for ſuch 
Goods, pay firſt what is due to the Defendant; except fo far as 
the Goods can be conſtrued a Pledge; and then, the Right of the 
Plaintiff is only to redeem. 


The Convenience of Commerce, and natural Juſtice are on the 


* DireQing 
mutual De- 
mands to be 
balanced. 


+ Sect. 13. 
for ſetting off 
mutual Debts 
againſt each 
other, 


Side of Liens: And therefore, of late Years, Courts lean that | 


Way—1ſt. Where there is an e preſs Contract; 2dly. Where it 
is implied from the Uſage of Trade; or (3dly.) from the Manner 
of dealing between the Parties in the particular Caſe ; (4thly.) or 
where the Defendant has acted as a Factor. 


The Caſe ex parte Ockenden was well conſidered. Lord Hard- 
Wicke's Bias was ſtrong on behalf of Liens: And his own Deter- 
PART. IV. Vor. IV. 4 G mination 
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mination in the Caſe ex parte DNeeze had been almoſt in point, 
Yet he took Time to conſider it and ſearch for Precedents. And 
after Copſideration, he thought he could not conſtrue it within 
the Mutual-Credit Clauſe of the Bankrupt-AQ; wnleſs it could be 
ſo conſtrued in an Action of Trover. (And that is certainly fo.) 
He reſted upon there being 7o Room, in that Caſe, to mply a 
Lien, from Uſage of Trade, or from the particular Manner of 


Dealing. 


This Caſe, and that ex parte Deeze, are well reported in the 
printed Books : But I will read you my Note of Both. 


[Accordingly, he read his own Note of the Caſe. ] 


This was in Auguſt 1 54; and it ſtood over: And on 20th 
December 1754, no Precedents being found, he determined 
accordingly. 


And no Precedents are cited /ace the 20th December 17 54. 


Then His Lordſhip read his own Note ex arte Dees, on (14 
Bankruptcy of Norton N choll;—-** That the Affignees could not 
* take the Goods from the Vetitioner, without making -ati>f2c- 
« tion for the whole of his Debt. As to a Lien in that Cue, 
from the Nature and Courſe of Dealing, the Evidence is not 
„ clear.” ' he Opinion was * That the Petitioner ſhould be 
«© paid his Debt, before the Goods were taken out of his Hands.” 


Though Lord Hardioiche took Notice of the Evidence of 
Uſege, he ſaid, it was not very clear. He thought it hard that 


mutual Credit ihould only relate to pecuniary Demands; though 


Goods can only be paid for in Money: And in that Cafe, there 


was an Account between the Parties; Wine on one Side, and 


Package on the other. 


I have inquired into the Caſe -x parte Deeze, and the Affidà it 
of the Book-kceper: [Which he particularly ſtated.] It the 
Uſage there ſtated be true, the Packer was in the Nature of a 
Facior ; and, os ſuch, had a Lien for the general Balance. It 
was ſettled, in 1755, © that a Packer, being in the Nature of a 
Factor, would be intiticd to a Lien.” | 


Apply this to the Caſe ex parte Ockenden, and to the preſent 
Cate. In this Caſe, the Defendant acts in 20 reſpect as a Hacfor; 
but merely as a Maunfacturer, to dye. There is 70 expres Con- 
tract to pledge; no Ujaze of Trade; no Argument from their 


particul;r Dealing: On the contrary, it appears that he truſted 


to Mcilicurs Heingleman's perſonal Credit only. The Defendants 
4. never 


* 
2 
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never detained any Goods to anſwer their Debt; but, from the 
iſt of January to 1oth of June, gave all back: For the dying 
of which, they now claim to detain; without having any new 
Cloths ſent in. After Notice of the Failure of Heinzleman, they 
delivered Eleven Pieces to A/ton and Hodg en, without a Claim. 


It is ſufficient, that no Contract can be implied, to give a Lien 
for the Balance, from any Uſage of Trade or Manner of Deal- 
ing: But it is much ſtronger, when the Manner of Dealing ſhews 


the contrary, and that the Defendants relied on perſonal Credit 
ONLY. 


Therefore we are All of Opinion “ that there is no Lien here, 
„beyond that which is given by the general Rule of Law: 
«© Which never was diſputed.” 


PosTEA to be delivered to the PLAINTIFF. 


N. B. The Price of dying was deducted at the Time of 
taking the Verdict; the Value of the Goods n White he- 
ing only thereby given to the Plaintiffs. 


Perkins et Al'. ex dimiſf' Vowle ct Al. de ſus Sewell 
Ct Al: 


1 P ON a ſpecial Verdict in Ejectment from Cheſter. 


As to Part of the Premiſl- The Jury found, (amongſt other 
Things) that I/illram Dexter, being ſeiſed in Fee, eafciffed 
Henry Earl of Derby, afterwards King H. 4. and his Heirs for 
ever. That H. 1, when King, by Letters Patent under the Seal 
of the Dutchy of Lancaſter, (reciting that Margaret the Grand- 
daughter and Heir of H 5 Dexter had repreſented “ that 
« Dexter was dead, and tat t tne Manor remained in the Hands 
of the Crown,” and expreſüng ** that the King was willing 
to do that which Law and Equity, good Faith and good Con- 
*« ſ{cience required,) granted the Manor to one Mitton and the 
ſaid Margaret his Wife; To hold to the ſaid Mitton and Marga- 
ret his Wife and the Heirs of the ſaid Margaret, of the Dutchy: 
of Lancaſter ; and if the ſaid Margaret ſhould dic without Heirs, 
then to revert to the King and his Heirs. 


Then the Special Verdict deduces a long Title : But it is not 
material to ſpecify the Particulars; as the only Queſtion was 


« Whether 
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«© Whether this Grant was within the Protection of the AQ of 
„ £20. --. | 


It was twice very elaborately argued. But it may be ſufficient 
to report, That the Court was of Opinion That the Grant 
* was neither a Git nor a Reward for Services; but made as an 
% At of Juſtice, in Execution of ſome ſecret Truſt or Confi- 
«© dence; and therefore not within either the Preamble, or the 
«« enacting Clauſes of that Statute.” 


And JupGMENT was given for the PLAIxTIPF. 


| 2 Goodtitle, on the Demiſe of Alexander and Others, 


1763. ver/iis Clayton and Others, 


IR Fletcher Norton, on behalf of the Plaintiff, ſhewed Cauſe 
againſt granting a new Trial, in an Eje&ment- Cauſe, where- 
in a Special Jury had given a Verdict for the Plaintiff, the Heir 
at Law of the Teſtator ; and the Defendants had moved to {ct 
it aſide. | 


| The QuresTiON was on the Execution of a Will. Tus 
Teſtator's Name was Weſlon. 


Mr. Juſtice Willes read the Report of Mr. Baron Smythe who 
tried the Cauſe: Which was very particular and circumſtantial; 
importing, in general, that the Evidence was contradictory; but 
that he could not declare himſelf to be diſſatisfied with tlie 
Verdict, as there was Evidence on both Sides. 


[If the particular Report can be procured within convenient 
Time, it ſhall be inſerted; and the Page of its Inſertion 
ſhall be referred to in the Table, under Title“ Will,“ in 
the Article concerning Atteſting Witneſſes.] 


— 


Lord MANSFIELD thought it a very ſtrong Caſe for a 
new Trial. He ſaid, It's being an Ejectment-Caſe is no Reaſon 
at all againſt granting a new Trial : For, though a new Eject- 
ment may be brought, yet here will be a Change of Pe ſſeſſion; 
by which the Defendant will be a ſufferer. This Objection 
| againſt granting a new Trial, “ becavſe a new Ejectment may bo 
| « brought,” has been over-ruled again and again. An atteſting 
* Witneſs to a Will has here come to ſwear againſt her own 
Atteſtation. 5 


* 
—_— — ——_ — — 


Upon the Whole of the Evidence reported, it is a clear Caſc 
for Re-Conſideration, 5 
A 


3 
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Mr. Juſtice YATEs—New Trials are often granted in 
Ejectment-Caſes as well as in others; where the Party praying 
a new Trial would ſuffer by a Change of Poſſeſſion. 


In the preſent Caſe, I think, the Witneſſes ought not to have 
been admitted to give Evidence againſt their own Atteſtation. 


There are Caſes where One Witneſs has ſupported a Will, by 


ſwearing that the other Two atteſted; though thoſe other Two 
have denied it. 


Mr. Juſtice As rox was of the ſame Opinion, —Every one 
of theſe Witneſſes has acknowledged their having atteſted this 
Will. I think clearly that it requires a Re-Conſideration. 


Mr. Juſtice WiLLEs concurred; and thought the Weight 
of the Evidence appeared to be on the Side of the Defendants. 


Lord MansFiELD—lI have ſeveral Caſes, both upon 
Bonds and Wills, where the Atteſtation of Witneſſes has been 
ſupported by the Evidence of the other Witneſſes, againſt that 
of the atteſting Witneſſes who denied their own Atteſtation. 


It is of terrible Conſequence, that Witneſſes to Wills ſhould 
be tampered with, to deny their own Atteſtation. 


Therefore—Let the Rule be made abſolute, for ſetting aſide 


this Verdict; and a new Trial be had: But it muſt be upon Pay- 
ment of Coſts, 


RuLE accordingly. 


Catherine Lowe ver ſus New ſham Peers. 


HIS was an Action of Covenant, upon a Marriage-Contract; 
being a Promiſe under the Defendant's Hand and Seal, 
and in his own Hand-writing, to the Effect following“ I do 
hereby promiſe Mrs. Catherine Lowe, that I will not marry 
« with any Perſon beſides herſelf : If I do, I agree to pay to the 
« ſaid Catherine Lowe 1000/7, within three Months next after 
I ſhall marry any Body elſe. Witneſs my Hand New/ham 
« Peers * and Seal &c.” This Deed was executed in 1757. 


And in 1767, Peers marricd another Woman. Whereupon, this 
Action was brought. 


Parr IV. vor. IV. i H x + he 
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The Plaintiff avers, in her Declaration, “ that ſhe had re- 
*« mained ſingle, and was always willing and ready to marr 
him, whilſt he continued ſingle: But he married Elizabeth 
* Gardiner,” The Breach was aſſigned in Non-payment of the 
1000/. though demanded. The Defendant pleaded “ Non ef 
« factum. | 


The Queſtion turned upon the ſecond Count only : For, it 


was admitted, that no ſufficient Evidence was given to ſupport 
the firſt Count. 


The Cauſe was tried before Lord Mansfield. It appeared in 
Evidence, by Letters that were read, that there had been a lon 
Courtſhip; and that this Obligation was fairly and voluntarily 
given by the Defendant to the Plaintiff: The Defendant pulled 
the ſtampt Paper out of his own Pocket; and wrote, figned, 
ſealed, and executed it, in the Preſence of One Witneſs. And 
a Witneſs who ſaw it executed, atteſted it, after the Defendant 
was gone. There was no Intercourſe between the Plaintiff and 
Defendant afterwards. The Witneſs to prove this Deed ſwore 
that the Defendant ſealed it before he wrote his Name Newſham 
« Peers.” Evidence was called, on the other Side, to prove 
the contrary, | 


His Lordſhip directed the Jury to find for the Plaintiff, with 


Damages 1000/, if they thought the Deed to be a good Deed. 


If this Direction was wrong, he gave the Defendant leave to 
move for a new Trial, without Colts. 


Accordingly, on Thurſday 2 1ſt April laſt, Mr. Dunning, So- 
licitor-General, moved for a new Trial, with Liberty alſo to 


move afterwards in Arreſt of Judgment. 
RuLzs to ſhew Cauſe. 


Upon ſhewing Cauſe on Monday laſt (the gth Inſtant,) a Queſ- 


tion was propoſed to be debated, „ Whether the Jury could 


« give any more or leſs Damages than the 1000/, the ſpecific 


«© Sum mentioned in the Deed;” as well as“ Whether this 


« Inſtrument is good enough in Law, to ſupport any Action 
„ whatſoever ?” 


It was then agreed that both Motions, (viz. for a new Trial, 


and in Arreſt of Judgment,) ſhould come on to be argued 


together, 


Purſuant to which Agreement, The Cale was, Yeſterday and 


To-day, argued by Sir Fletcher Norton, Mr. Cu/t and Mr. oof 
2 laces 
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lace, for the Plaintiff; and by Mr. Dunning, Solicitor-General, 
and Mr. Mansfield for the Defendant : But the Court, in giving 
their Opinions upon the two Motions, entered ſo fully into the 
Grounds and Reaſons upon which they founded their determi- 
nation, and diſcuſſed the Objections and Caſes cited fo particu- 
larly, as may render the Arguments of the Counſel unneceflary 
to be given here at all; or at leaſt, more than a flight Sketch of 
them. The general Tendency of them was ſhortly this. 


The Motion for a new Trial was founded upon an Objection 
to the Direction given to the Jury, “to find the whole Sum of 
« 100 /. in Damages, in Caſe they ſhould find for the Plain- 
« tiff:” The Counſel for the Defendant inſiſting that the Jury 
ought to have been left at Liberty to give a /e/s Sum, if they had 
thought proper; the Jury being Judges of the Damages, as well 
in Covenant as in Aſſumpfſit. They cited 1 Lev. 111. James 
againſt Morgan; where the Jury were directed to give only the 
Value of the Horſe in Damages, upon an Afumpſit ** to pay a 
„ Barley-Corn a Nail, doubling it every Nail.” They alſo 


cited and much relied upon Sir Baptiſt Hixt's Caſe, in 1 Ro. Abr. 


p. 703. Title“ Trial,” pl. 9. where a Finding of leſs was holden 
to be good; and the Jury are ſaid to be Chancellors, and may 
give ſuch Damages as the Caſe requires in Equity. 


It was anſwered, That where a particular Sum 1s liquidated 
and fixed by the Agrecment of the Parties, and the Breach of 
Covenant aſſigned in Non-payment of that Money, that fixed 
Sum alone is the Meaſure of the Damages, 


The Motion in Arreſt of Judgment was founded upon the fol- 
lowing Reaſons—That all Engagements in Reſtraint of Marriage 
are void. That this Engagement is of that Sort—That there is 
no Conſideration for this Contract. It is not reciprocal: Here is 
no Mutuality ; which is eſſential to the Validity of a Contract. 


It was anſwered, That this whole Tranſaction amounts to a 
mutual Promiſe to marry Each Other.“ T he Plaintiff's Ac- 
ceptance of this Deed is ſufficient Evidence of her making ſuch 
a Promiſe. So that there were mutual Promiſes; and Both were 
bound to perform them. Theretore there was a Conſideration 
for the Defendant's Promiſe. However, this Promiſe is by a 
Deed: And a Decd carries its own Conſideration, 


And this is not an Engagement in Reſtraint of Marriage gene- 
rally : It is only a Reſtraint from marrying any Body elſe but Each 
Other. Therefore it is not like the Caſe of Baker v. White, 1n 
2 Vern. 215, or that of Woodhouſe and Shepley, in 2 Athyns 535- 


Lord 


2228 


Eaſter Term 8 Geo. 3. B. R. 


Lord MANSFIELD ſtated the Deed particularly, and the 
Declaration upon it. The Words are—* I do hereby promiſe 
Mrs. Carherine Lowe that I will not marry with any Perſon 
ce beſides herſelf : If I do, I agree to pay the ſaid Catherine Lowe 
*« 1000/7. within Three Months &c.” The Defendant was ſingle, 
at the Time; and ſo was the Plaintiff, 


The Second Count avers that the Plaintiff was ready to 
marry him; and that after the making the Deed, he did marry 
another Woman, namely, one Elizabeth Gardiner: Yet he, the 
Defendant, did not, when requeſted by the Plaintiff, pay the 10co/. 
which he had agreed to pay; and ſo (though often requeſted ;) 
hath zo kept the Covenant made between them as aforeſaid. So 
that the Breach is aſſigned in the not paying the 1000/7. 


To this Declaration—* Non eſt fafium” was pleaded, by the 
Defendant: But the Jury found“ that it was his Deed;” and 
have given 1000/. Damages. And by Law and in Juſtice, he 
ought to pay the 1000/, MoNEyY is the Meaſure of Value. There- 
fore what e/ſe could the Jury find but this 1000/7. (unleſs they had 
alſo given Intereſt after the three Months?) 


This is not an Action brought againſt him for not marrying 
her, or for his marrying any one elſe: The Non-payment of the 


10001. is the Ground of this Action—* That he did not, when 


*« requeſted, pay the 10007,” 


The Money was payable upon a Contingency : And the Con- 
tingency has happened. Therefore it ought to be paid. 


There is a Difference between Covenants in general, and Co- 
venants ſecured by a Penalty or Forfeiture. In the latter Cale, 
the Obligee has his Election. He may either bring an Action 
of Debt for the Penalty, and recover the Penalty ; (after which 
Recovery of the Penalty, he can not reſort to the Covenant; 
becauſe the Penalty is to be a Satisfaction for the Whole :) Or, 
if he does not chooſe to go for the Penalty, he may proceed 
upon the Covenant, and recover more or leſ than the Penalty, 
{oties quot ies. 


And upon this Diſtinction they proceed in Courts of Equry. 
They will relieve againſt a Penalty, upon a Comfenſatian: But 
where the Covenant is“ to pay a particular liquidated Sum, a 
Court of Equity can not make a zew Covenant for a Man; nor 
is there any Room for Compenſation or Relief. As in Leaſes con- 
raining a Covenant againſt plowing up Meadow; if the Covenant 


be not to plow;” and there be a Penalty; a Court of gone 
I wi 


— 
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will relieve againſt the Penalty, or will even go further than that 
(to preſerve the Sub/tance of the Agreement :) But if it is worded 
—* to pay 5/. an Acre for every Acre plowed up; there is no 
Alternative, no Room for any Relief againſt it; n9 Compenſation ; 
it is the Subtance of the Agreement. Here, the ſpecified Sum 
of 1000/7. is found in Damages: It is the particular liquidated 
Sum fixed and agreed upon between the Parties, and is therefore 


the proper Quantum of the Damages. 


The ſame Reaſon anſwers to the Motion * a new Trial in the 
preſent Caſe. | 


As to the Caſe mentioned by Mr. Mansfield, from 2 Ro. Abr. Sir Baptif 
703. Alt is impoſſible to ſupport it: For, it can not be, that Hixt », 
a Man ſhould be chged to take leſs than the liquidated Sum. And 3 
the Writ of Error in that Caſe was plainly brought by the + De- K. It was (6. 


fendant. Beſides, the Damages could never be taken Advantage 8 


. very eleatly 
of upon a Writ of Error. How could the Quantum of Damages reported, in 


found by the Jury be the Subje of a Writ of Error ? . 390. 
Hicks v. 
'Tis therefore clear, that where the preciſe Sum is not the Goat. 


Fſſence of the Agreement, the Quantum of the Damages may be 
aſſeſſed by the Jury: But, where the preciſe Sum is fixed ard 
agreed up;n between the Parties, that very Sum is the aſcertained 
Damage, and the Jury are confined to it. 


This brings the Matter to the Validity of the Deed. 


Whatever Grounds exiſted at that Time, that could avail the 
Defendant to avoid the Deed, ſhould have come on Ji Part, b 
a proper Plea, if it would in reality have been a good Defence 
for him. And therefore F any /uch Ground had exiſted in 7016 
Caſe, as did exiſt in Shepley's Cale ; or any other Ground rot t 2 Atkyns 
appearing upon the Face of the Deed; it ought to have been 535: Wood- 


g houſe . She p- 
avoided by a proper Plea. Here, we are upon the Face of the te tea 
Deed : The Plea is “ non eff fattum.” 


It is objected, that this is an Engagement i rant 5© 
Marriage. 


It is enſwered, that this Conſtructicn is dirc<tly contrary to the 
Words and Intention of the Deed; which amounts to a mntual 
Agreement between theſe two Perſons ** 70 marry Each Other ;” 
and that the Plaintiff's Acceptance of the Decd proves that; and 
that what the Jury have found, is a fufficient Reaſon to have it ſup - 
poled that there was ſuch a mutual Agreement *©* 79 marry Each 


Other? That, however, this is, at the utmoſt, only a Con- 
PART IV. Vor. IV. 41 tract 
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tract © that he would not marry any other Woman; and that if 
* he ſhould marry any other Woman, he would pay the Plain- 
te tiff 1000 J. within three Months after he ſhould ſo marry any 
* other Woman ;” but is very far from reſtraining his marrying 
at all. 


This is a Point of very conſiderable Importance. 


| ALL theſe Contracts ought to be looked upon (as Lord Hard- 
wicke ſaid in the Caſe of Weondbouſe v. Shepley) with a jealous 


Eye; even ſuppoſing them clear of any direct Fraud. In at 


Caſe, Lord Hardwiche did not proceed on any Circumſtances of 
particular actual Fraud; but on public and general Confidera- 
tions: And therefore he gave no Colts. 


Theſe Engagements are liable to many Miſchiefs; to many 
dangerous Conſequences. 


When Perſons of different Sexes, attached to Each Other, and 
thus contracting to marry Each Other, do not marry immediately, 
there is always /ome Reaſon or other againſt it; as Diſapprobation 
of Friends and Relations, Inequality of Circumſtances, or the 
like. Both Sides ought to continue free: Otherwiſe, ſuch Contracts 
may be greatly abuſed; as, by putting Women's Virtue in Dan- 
ger, by too much Confidence in Men; or, by young Men liv- 
ing with Women without being married. Therefore theſe Con- 
tracts are not to be extended by Implication. 


But here is not the leaſt Ground to ſay © that this Man has 
« engaged to marry hi Woman.” Much leſs does any Thing 
appear, of her engaging to marry him. 


There is a great Difference between promiſing to marry par- 
ticular Perſon ; and promiſing not to marry any one elſe. There 
is no Colour for either of theſe Conſtructions that have been ot- 


fered by the Plaintiff's Counſel. 


This zs only a Reſtraint upon him againſt marrying any one 
elſe, beſides the Plaintiff: Not a reciprocal Engagement ** to 
“ marry Each Other ;” or any thing like it. 


This Penalty is ſet up againſt the Defendant, after Ten Years 
bave paſſed without any Intercourſe between the Plaintiff and 
him. | | 


Another Beata why we ſhould not rain in Favour of this 


Contract, is becauſe if there was rea/ly any mutual Contract . 
5 i er 


4. 
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der fair and equal Circumſtances, the Plaintiff will ſtill be at Li- 


berty to bring ber Action: For, a void Bond can never ftand in 
her Way. 


Therefore I think, that what paſſed at the Trial was perfectly 
right; that the Meaſure of Damages was the 1000/7, and that 
this was ſuch a Contract as ought not to be carried into 
Execution. 


The Caſe of Baker and White * was not near fo ſtrong as the 2 Vem. 213. 
preſent Caſe, That was in Reftraint of Elizabeth Baker's marry- Baker et Uv. 
ing again. There is a Difference between a Reſtraint of a firſt *. 


Marriage, and a Reſtraint of a ſecond Marriage : The Plaintiff Ar. 


there was a H/7dow, when ſhe gave the Bond. And the Tranſaction 
was, in Effect, a mere Wager, and Nothing at all unfair in it: 
And yet, in that Caſe, the Bond was decreed to be delivered up 
to be cancelled. | | 


Mr. Juſtice YaATEs was of the ſame Opinion, on 
both Points. | 


In Actions of Debt, it is fatal to the Plaintiff, if he miſtakes 
his Demand; becauſe the Demand is not diviſible. In Covenant, 
it zs diviſible, 


This Deed was the only Evidence upon which Damages could be 
given. It is a Covenant * to pay a „ipulated Sum upon a parti- 
« cular Event.” The Event has happened: The Action is 
brought upon it. On a Writ of Inquiry, the Inquiſition would 
have been ſet aſide, if H than the Sum ſpecified had been found, 


As to Sir Baptiſt Hicks's Cafe, in 2 Ro. Abr. 703.—What 
Lord Mansfield has ſaid, is an Anſwer to it. The Jury cught 
to have allowed the ſtipulated Sum for every Acre that was want- 
ing. For, according to that Rate the Purchaſe-Money was paid, 
or agreed to be paid; and according to that Rate it ought to 
have been allowed or refunded: Part of the Money might have 
been actually paid. And on a Writ of Error, (as Lord Mans- 
field has obſerved,) the finding of Damages by the Jury could not 
come in queſtion. 


So far, I am of Opinion for the Plaintiff: For, I think the 
1000/7. is the proper Quantum of Damages which the Jury were 
bound to find. 


But on the Motion in Arreſt of Judgment, upon the Invalidity 
of the Deed—I am of Opinion for the Detendant, 


For, 
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For, this Agreement zs in Reftramt of Marriage. It is not a 
Covenant * to marry the Plaintiff;” but noT 0 marry any One 
Erse :” And yet ſhe was under no Obligation to marry him. 80 
that it reſtrained him from marrying at all, in caſe ſhe had 
choſen not to permit him to marry her. 


An Action of Covenant muſt be founded on the Covenant ; 
and the Breach aſſigned within the Words of it. 


Now #f ſhe had requeſted him to marry her, and been refuſed 
by him; how muſt ſhe have aſſigned the Breach ?— Why 
„That he being requeſted by her to marry her, he had refuſed 


4, to do ſo.“ 


But what Obligation was he under, © to marry her?” Or 
where was the Breach of his Covenant? This Covenant ſays no 
ſuch Thing, as “ that he would marry her.” Tender and Re- 
fuſal muſt apply to the Thing ſtipulated : But he has not 1 
lated “ that he would marry her.“ 


As to Mutuality of Contract The Deed does not import that 
ſhe ſhall marry him : Neither doth her Acceptance of it import 
any ſuch Thing. It does not follow from her Acceptance of the 
Deed, that ſhe either underſtood he meant to bind himſelf to 
marry her; or that ſhe engaged to marry him. 


Poſiibly, he might not at all mean to marry her, though he 
bound himſelf not to marry any one . They are two quite 
different Things: One does not follow from the Other. 


This Covenant is illegal, and will ſupport no Action: And 
therefore the Plaintiff ought to recover Nothing upon it. 


Mr. Juſtice As rox concurred, upon both Points. 


As to the Quantum of Damages—That is expreſsly ſtipulated 

and agreed. He took notice of what is ſaid in the Caſe of Sa- 

ee Lagcomb, K. B. v Rowland Dee, Vaughan, 101. and 
applied it to the preſent Calc. 


As to the great Point—He ſaid, He had bad Doubt: But now 
he clearly concurred. 


Ir this had been a Covenant * to marry her,” all the Con- 
ſequences which have been mentioned would have followed. 


2 | But 
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But it is vt a Covenant * to marry her.” The Wordt import 
no ſuch Thing : And the Court can not ſuppoſe Fraud. It is only 
a Covenant to pay a Sum of Money, in Caſe he ſhall marry any 


one %%, any Perſon be/ides herſelf,” 


This zs in Reftraint ef Marriage, and is illegal and void. 


The Caſe of Baker v. White * was a Bond given by a Widow, * 2 Vernon 
conditioned to pay the Defendant Mhite 1007. if ſhe ſhould after- & 


wards marry gane And bite, at the ſame Time, gave her a 
like Bond, conditioned to pay the like Sum to her Executors, if 
ſhe ſhould not marry again before ſhe died. She married again, 
to Baker : And he and the brought their Bill, to have her Bond 
delivered up. And the Bond was decreed to be delivered up, to 
be cancelled. He obſerved, that there is a Difference between a 
firſt and a ſecond Marriage. The Reſtraint of a i Marriage is 
contrary to the general Policy of the Law, the Public Goog, and 
the Intereſts of Society : But the frequent Cuſtoms of Copyholds 
intimate that the Reſtraint of a ſecond is not ſo. Yet there the 
bond was decreed to be delivered up. 


We can not make a Covenant for the Man: And he himſelf has 


only covenanted * nr to marry any other Perſon, beſides the 
„ Plaintiff.” 


r. Juſtice WILLzs alſo concurred. 


iſt. No new Trial ought to be had. The Direction of my 
Lord Chief Juſtice was right. For, here the Deed itſelf /quidated 
the certain Sum : It was aſcertained and fixed, between the Par- 


ties themielves; and was therefore the true and proper * 
of the Damages. 


2d. As to the Motion in Arreſt of Judgment ſhould not 
think it a proper Motion, if this was a Covenant ** to marry 
„HR.“ But this is only, not to marry Another.” 


The Words are plain and manifeſt : And the Intention ſcems to 
have been agreeable to them. The Deed was executed in 1757 : 


And the Defendant did not marry till 1567. The Plaintiff lay 


by, and never made a Requiſition to him * to marry Her: But 
when he married Another, ſhe brought her Action of Covenant. 


It ſeems to me, to have been underſtood between the Parties 
themſelves, and even by the Plaintiff herſelf, in the ſame Senſe 
as we underſtand it now. 
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If fo, tis a Reſtraint upon Matrimony, and is illegal, and ſtronger 
than the Caſe of Woodhouſe v. Shepley. 


Lord MANSFIELD— 


Let the Rur for a New TRIAL be DISCHARGED: But 
the JUDGMENT muit be ARRESTED, 


This Rule (mentioned ante, p. 2226.) was drawn up, for the 
Plaintiff to ſhew Cauſe why the Verdict ſhould not be ſet 
' aſide, and a new Trial had between the Parties: And in 
caſe the Court, upon hearing Counſel on both Sides, „ 
ſhould be of Opinion to diſcharge the Rule, that then the 
Defendant ſhould be at Liberty to move in Arreſt of 
Judgment. 


MEMoRANDUM—This Judgment was affirmed in the 
Exchequer-Chamber, on 26th May 1770. 


The End of Eaſter Term 1768, 8 G. 3. 


Trinity 


Trinity Term 


8 Geo. 3. B. R. 1768. 


Alderſon and Others, Aſſignees, verſus Temple. 


HIS was an Action of Trover brought by the Plaintiffs 
as Aſhgnees of Charles La Roche and Robert Willing, 
Bankrupts, againſt the Defendant, 


The firſt Count of the Declaration ſets forth, that the Plain- 
tiffs, as Aſſignees, on 7th Nov. 1766, were poſſeſſed of a pro- 
miſſory Note drawn by Fryer and Everard for 600/. payable to 
La Roche and Willing or Order, before they became Bankrupts : 
which Note was accidentally loſt, and came to the Hands of the 
Defendant; and he converted it to his own Uſe. The ſecond 
Count was for another Note, made by one Rachael Phipps, to one 
Richard Blackburn for 4391, and indorſed to the ſaid Bankrupts 
1n like Manner. Rs 


To which Declaration, the Defendant pleaded “ not guilty :” 
And thereupon Iſſue was joined. 


The Cauſe came on to be tried at Guildhall, at the Sitting after 
laſt Hilary Term, before Lord Mansfield; when the Jury found 
for the Plaintiffs upon the firſt Count, ſubject to the Opinion of 
the Court upon the following Caſe; and for the Defendant, upon 
the ſecond Count. 


CASE. The Bankrupts La Roche and Willing, on I'r:day 7th 
Nov. 1766, indorſed the Note in queſtion to the Detendant 
Temple, to whom they were indebted to a large Amount; and 
ſent it in a Letter directed to him at rowbridge; which Letter 
was carried to the Poſt-Houſe that Morning; the Bankrupts 
thinking that the Poſt-Day for Trowbridge. The Letter, by the 
Courſe of the Poit (which went out on the Saturday Night /} was 

| received 


Friday oth 
June 1768. 


— Wy . — _— * „ — — a 
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received by the Defendant ſome Time on Monday the roth; and 
could not be ſo before. 


The Note in queſtion was « London, I th Octob. 1-65, 
« Two Months after Date, We promiſe to pay Meſſieurs La 
« Roche and Willing, or Order, Six hundred Pounds, for Value 
« received. EBryer and Everard.“ 


The Bankrupts had given Bryer and Everard Two Notes fo: 
30 1. each; which had not been diſcharged. La Roche and 
Milling committed Acts of Bankruptcy on Saturday the 8th. 
And the ſaid Note was ſo indorſed, and ſent to the Defendant 
in Contemplation of their Inſolvency and ſubſequent Failure. 


The Queſtion for the Opinion of the Court was“ Whether 
«© the Plaintiffs ought to recover.” If not, they were to be 
nonſuited. 


This Caſe was argued by Mr. Chambers, for the Plaintiffs; and 
Mr. Solicitor-General, for the Defendant. EO 


VIE 


Two Queſtions were raiſed upon it. Firſt—* Whether the 
** Bankrupt's Property in the Note was deve/ied before the Act 
«© of Bankruptcy was committed by him :”” Second“ Whether 
a Trader can, in any Caſe, give ſuch a Preference as this.“ 
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Mr. Chambers inſiſted that the Property of the Bankrupts in 
this Note was not deveſted. He urged, that mutual Conſent is 
neceſſary to all Contracts: Whereas here was none on the Part 
of the LCefendant. If this Note had been loſt, it would have 
been the Riſque of the Owner: The Defendant would not have 
borne the Loſs. He had not agreed to accept it: Poſſibly, he 
might have declined doing ſo. And the Bankrupts might have 
countermanded it. Their Bankruptcy is a Countermand and 
Revocation. ide enkins's zd Century, Coje . p. 109. Digeſt, 
Lib, 41. Title 2. Law 38. (Maſter writing a Letter to a Slave; 
the Property in him is not deveſted, till the Letter is received.) 

Lane v. Cotton et al'. Carthew 487. 2 Atkyns . 1 Atkyns 15. 3 
1 Atkyns 245. Sner and Baxter, Aſſignees of Tollet, againſt Preſ- 41 
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cot and Others; and the Caſe of Hague and Others, Aſſignees of 3 
vide ante, Ann and Iſaac Scott, againſt Rollefton *, H. 8 G. 3. in this I 
. % % Court. 3 


He inſiſted, ſecondly, that it is not in the Power of a Bank- 2 
rupt to make ſuch a Preference as this. Reaſon and Equity 4 
require that all the Creditors of a Bankrupt ſhouJd be put upon an 
equal Foot: And this is the View, End, and Intention of 
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the Bankrupt-Laws; which are to be conſtrued liberally for | 


Creditors. 


Mr. Solicitor-General (Dunning) on the other Side argued, 
that the Property was deveſted. That a Diſagreement ſhall not 
be preſumed; but, on the contrary, an Acceptance ſhall be in- 
tended, unleſs the contrary appears : The Contract does not ſtand 
open till Agreement; but is complete, unleſs there be an actual 
Diſagreement. This Letter could not have been recalled, after 
it was once put into the Poſt-Office. A Delivery to One, to the 
Uſe of Another, upon a precedent Conſideration, is not counter- 
mandable ; but veſts the abſolute Property in that other Perſon, 
before his Agreement to it. In Proot of all which, he cited the 
Caſe of Atkin v. Barwick, in Sir John Strange's iſt Volume, 
page 165. and he alſo mentioned the Caſe of Peter Harris v. 
Peter De Bervoir, in Cro. Jac. 68. 


As to the Preference of the Defendant to the other Creditors, 
He ſaid it was very juſt and reaſonable to give it in the preſent 
Caſe : And there is no Authority to prove that ſuch a Power may 
not be exerciſed by a Bankrupt, where it is juſt and reaſonable. 


He rehearſed the Cafe of Small and Oudley; and cited Wilſen 
v. Day, as a Proof that an Aſſignment of Part of the Effects is 
good, if Poſlefiion is delivered. 


But Tur Cour were of Opinion for the Plaintiffs, the 
Aſſignees of the Bankrupts. They held this Indorſing and Send- 
ing the Note, under the Circumſtances ſtated, to be fraudulent 


* V de poft, 
14th June 
1774, Har- 
man and 
Others werſus 
Fiſher ; upon 
the Preference 
given to Mr. 
Fiſher by For- 


dyce, 


upon all the other Creditors, and particularly Meſſieurs Eryer | 


and Everard. 


RuLE—That the Pos TEA be delivered to the PLAINTIFFS. 


I was not preſent when the Court pronounced this Rule; be- 
ing, at that Time, confined with the Gout. Therefore this is 
all that I can report, as from Myſelf. But as I am informed 
that Lord Mangsfie.d was very copious in delivering his Opinion, 
and laid down ſeveral Poſitions which well deſerve to be kept 
in Memory, I have, by the Favour of a very eminent Barriſter and 
molt excellent Note- Taker, procured the following Account of 
what his Lordſhip faid : Which, being more accurately taken down 
than I ſhould have been myſelf capable of taking it, had I been 
preſent, muſt therefore be more ſatisfactory to the Reader, than 
any Report of my own could have been. 
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Lord MAN SFIEID— This is an Action of Trover, brought 


by the Aſſignees of Laroche and Winning, for a Note of 600/: 


And there is a Verdict for the Plaintiff, upon the following 
Caſe 


The Bankrupts, upon the 7th of November 1766, indorſed the 
Note in queſtion; which is in the Words following; London, 
* 1oth Octob. 1766. GO . Two Months after Date We pro- 
“ miſe to pay to Meſſieurs /,aroche and Winning or Order, 600/. 
Value received;” and is gned by Bryer and Everard. The 
Note is indorſed by the Bankrapts to the Defendant, to whom 
they were indehted, to a larger Amount; and was ſent to Him in 
a Letter directed to Trowbridge, which was carried to the Pot 
that Morning, and was received on the 1oth, and could not be 
received before. 


The Bankrupts had given Bryer and Everard two Notes for 
3004, each; which had x: been diſcharged. 


Laroche and Winning committed ſeveral Acts of Bankruptcy on 
the sth. 


The Note was ſo indorſed and ſent to the Defendant by the 
Bankrupts, Ix CONTEMPLATION of their Inſolvency and bank- 


rUPICY. 


Drop this Caſe, the QuesT:on is, „If the Plaintiff 
© ought to recover.“ | 


And it is material to obſerve a great deal that is not ſſated in 
it. Firſt—There never was any Courſe of Dealing between the 
Bankrupts and the Defendant, by way of indorling or ſending 
Notes to Each Other. The next Thing is, that the Letter in 
which the Note was ſent, is ſuppreſſed by the Defendant. It is 
not found * that the Note was indorſed in Payment of any Debt :* 
It is only ſaid “ He was a Creditor to a larger Amount.” It is 
not ſaid whether it was to be received at the R:/que-of Temple; or 
only as Agent of the Bankrupts : But the Letter, which was in 
the Power of the Defendant, was not produced; and ſo the Calc 
ſtands without any 4ppropriaticn of the Note. The Caſe is ſilent 
in thete Particulars; and very materially ſo. 


It is found © that Bryer and Everard were Creditors of the 
« Bankrupts to juſt the tame Amount, for two other Notes they 
had taken in Exchange ;'” and © that thoſe two Notes were 
« not diſcharged.” 


The 
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The only Qursriox I make is—* Whether, under the 


60 Ca of this Caſe, the Indorſing and Sending this 
Note to the Defendant is FRAUDULENT; and vorp, as ſuch.” 


And I chooſe to put the Caſe upon that Ground; becauſe the 


molt defirable Object in a// judicial Determinations, eſpecially in 


mercantile ones, (which ought to be determined upon natural 
Juſtice, and not upon the Niceties of Law,) is, 70 1 9 ſubſtantial 
Justice. And therefore I will avoid laying the Streſs that 7 
properly be laid upon the Aſent being neceſſary to complete the 
Contract, or the Want of a Delivery; the ſolid Ground of which 
is, that a Contract thall be preſumed complete upon any Diſtinc- 


tion where the Juſtice of the Cafe requires it, though there is no 


actual Delivery. And it is ſettled “ that if a Man tends Bills of 


Exchange, or conſign a Cargo; and the Perſon to whom he 


« ſends them has paid the Value before; though he did not know 
« of the ſending them at that Time, the ſending of them to the 
„Carrier will be ſuffcient to prevent the Mig neer from taking 
« theſe Goods back, in caſe of an intervening Act of Bank- 
« ruptcy:” But if Goods or Bills of Exchange are fent, and 
the Conſideration has not been received, the Court of Chancery 
always interpoſes ; and there are Numbers of adjudged Caſes ot 


that Kind, in Chancery. In the Caſe in * Strange, there is no at ins v. 


Doubt but the Honeſty of the Caſe inclined the Court to the a 55 
ir tr. 105 


Judgment they gave: The Reaſon given turns upon a Subtilty. 
The Court of Chancery, in that Caſe, would have interpoſed, 
and ſaid “ the Aſſignees ſhould not have the Goods without 
paying the Price.“ I think the Determination was right; and 
there was an actual Delivery to a Perſon who became a Truſtee : 
But a Poſt-Boy is not a Truſtee, I think the Caſe was well ſup- 
ported upon other Grounds than thoſe mentioned in the Book. 


I ground my Opinion upon e, Whether the Indorſement 


„ be fraudulent,” And as to that, it is certain that the Statutes | 


of Bankruptcy leave a Trader, to the Moment of an Act of 
Bankruptcy committed, every Power an Owner can have over 


his Eſtate. The Statute ſays +—* Fraudulent Conveyances ſhall + V. 1 Jac. 1. 


be an Act of Bankruptcy.” Orher Acts that are fraudulent © 1s. v 2: 


are not made Acts of Fankruptcy : Put they are attended with 
the Conſequences of Fraud, ar Law; which is, “ that Fraud 
„ rendcrs every Act void.” | | 


ALL Acts to defraud Creditors or the Public Laws of the Land 
are void; And if the Nature of the Act be a Conveyance or Grat, 
tis not only void, but an Ae i Bankruptcy, It has been deter- 
mined * that a Conveyance by a Trader, of al his Effects, for the 
Payment of one or more bnd fide Creditors of the moſt merit- 
“ orious 
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* orious Kind, though his Effects do not amount to Half what 
* 1s due, is void; becauſe it is not an Act in the ordinary Courſe 


, Buſineſs; it is not ſuch an Act as a Man could do, but it 


* Vice ante, 
P; 477+ 


e muſt be followed by an immediate Act of Bankruptcy, and it 
« is defeating the Equality that is introduced by the Statutes of 
* Pankruptcy, and the Criminal (for the Bankrupt is confidered 
„ as a Criminal) is taking upon himſelf to prefer whom he 
ce pleaſes.” Put ſuppoſe he leaves out a conſiderable Part of his 
Effects: If it appears to be ozly colourable, that don't vary the 
Caſe; it is fraudulent. Suppoſe a Trader makes a Conveyance 
of all his Eſtate, for the Payment of all his Creditors except one, 
(which was the Caſe of * Gayner cited in Demattos's Cafe,) it is 
void. Suppole it was, “to pay all his Creditors rateably :” If 
there were no Aſſent of his Creditors, or Compoſition, it would 
be void : For, it would be Reicinding the whole Syſtem of the 
Bankrupt Laws, and inſtead of applying to the Great Seal, he 


would chooſe his own Truſtees. If this is a fraudulent Act, it 


is void. 


A general Queſtion has been ſtarted, «© Whether in any Cale, 
* upon the Eve of a Bankruptcy, a Man may do that which in 
«© conſequence prefers a particular Creditor: And that has been 
argued as a general Queſtion. 


But that will depend upon the Act. As, If a Bankrupt, in 
Courle of Payment pays a Creditor; this 1s a fair Advantage, in 
the Courſe of Irade: Or, If a Creditor threatens legal Diligence, 


and there is no Colluſion; or begins to ſue a Debtor; and he 


+ Vide ante, 
p. 480. 


makes an Aſlignment of Part of his Goods; it is a fair Tranſac- 
tion, and what a Man might do without having any Bankruptcy 
in View. Suppoſe ſuch a Caſe as + $n.a// and Oudley: | here it 
was for the Advantage of the Creditors, and no Fraud to them; 
and if Part of the Tranſaction were let aſide as fraudulent, the 
whole muit. Put it never entered into the Mind of any Judge, 
to ay © that a Rlan, in Contemplation of an Act of Bankruptcy, 
* could fit down and diſpoſe: of all his Effects to the Uſe of 
*« different Creditors :” For, that would übe a Fraud upon the 
Acts of Bankruptcy. But if done in a Courſe of Trad?, and ni 


traudulent, it may be ſupported. 
8 y PP 


Tais ws not done in a Ceurſe of Trade: For, there never 
was any Dealing between the Parties in ſending indorſed Notes. 
There was u Application made by the Defendant. And it was 
done with a Ve to poſitive Tniquity : For, the Bankrupts had 
received this Note from Bryer and Everard, for Notes of the fame 
Value; and knowing they ſhould become Bankrupts the next 
Pay, to defeat Bryer and Everard of ſetting off their Notes 


againſt it, indorſe this Note to another Perſon. And there was 
5 | 1 
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of which was not a Mayor, or a ſingle Bailiff, but Two Pailiffs. an 
The Charter directed the Jime and Manner of their Election, | 
as may be ſeen ante p. 2130 and 2131. in the Caſe of The King 
againſt Charles Malden: In which Caſe, Judgment of Ouſter was 
given againft the ſaid Charles Malden, One of the then Two 
Bailiffs, for Want of a proper Swearing in. The preſent De- 


no Way of doing Juſtice to Bryer and Everard, but ſupporting 1 

the Claim now made by the Aſſignees. So that there was expreſs 9 

particular Fraud, at the Time the Fact was done. Next, Tis A 

an Act that is, moſt certainly, not complete, as between the Par- 1 

ties. The Argument in the Caſe of * Scott is very applicable to * Vide ante, 1 

the preſent. For, there was a Preference given to a bond fide b. 2174 i 
Creditor : But he knew nothing of it. Suppoſe, in the Courſe 1 

of Trade, a Bill is ſent to Conflantineple, and a Bankruptcy 4 

happens in England before it arrives; yet it may be good. But 9 

here, it is done, becauſe they were reſolved to commit an Act of 1 

Bankruptcy. | 1 

1 

The THREE Other JuDGEs agreed that an Ass EN is ne- 1 

ceſſary to complete every Contract; That in the preſent Caſe, the F 

Defendant has his Election till the Tenth of November; That 1 

the Act of YVankruptcy being committed on the Eighth, the oh 

Contract was incomplete; and That, upon the whole Circum- 1 

ſtances taken together, the Tranſaction was fraudulent and void. ö | 

| Per CuR'. unanimouſly — 1 

i . A 

Let the PosTEA be delivered to the PLainTiers. gh. 
by 

j Rex ver/zs Smart. Monday 1 4th 0 

4 June 1708. | i 

| HIS was upon an Information in Nature of Quo Warrants | i 

: to ſhew by what Authority the Defendant exerciſed the 1 

ö Office of an Alderman of Malden. — 

q 0 + 

I This Corporation conſiſted of Three integral Parts; the Firſt 1 ö 

I | 
: fendant, Mr. Smart, was choſen an Alderman at a Corporate * 
4 Meeting where Jonas Malden and this Charles Malden who was 17 
3 afterwards ouſted, preſided as Bailiffs. He was choſen by a Ma- 11 

jority of the collective Body, then preſent. | f | 
The whole Corporation, when full, conſiſts of Two Bailiffs. 1 

Six Aldermen, and Eighteen Head-Burgeſſes. IF 

. #1 

The Queſtion was—** Whether the Election of the Defendant 4 ö 

was legal; ſince a Judgment of Ouſter had been given againſt 1 
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® The Words 
are, **that the 
c Bailifs and 
% Head- Pur- 
« peſles or the 
„% major Hart 
„ of them for 
« the Time 
6« being,” 
ſhould elect 
the new Al 
derman. 


* Charles Malden who preſided at it, together with Jonas Malden, 
% the other Bailiff.” 


Mr. Wallace, (on Wedneſday the 11th of laſt Month,) argued 
for the Defendant. He ſaid, that ** major Part” means the 
major Part of the whole Number; and that it is not neceſſar 
that there ſhould be a major Part of the Two Bailiffs, or that 
both Bailiffs muſt neceſſarily be preſent. 


The Election might be by a Majority of the Body preſent, even 
againſt the Opinion and Vote of Soth Bailiffs and all the Six Al- 
dermen. A major Part of the collective Bodies are enough to do 
the Act. 


It will be objected, © That there being only One good Bailiff, 


no Buſineſs could be done.“ 


But it is not neceſſary that either of the Three integral Parts 
of the Corporation ſhould be full: For, the Conſequence would 
be, that if the Office of any One Bailiff or even any One Head- 
Burgeſs was vacant, or the Perſon abſent, there could be no 
Election at all. 


Mr. Aſburſi, contra, for the Proſecutor. 
The Head- Office muſt be 7u//. It is an integral Part, and here 


eonſiſts of Two Bailiffs : They Two make but One Officer. It is 


only One Ofice: And, to do a Corporate-Act, both muſt be 
preſent and concur. 


In the City of London When One Sheriff dies, the Other 
*« can not act. He is no Sheriff: He muſt wait till Another be 
« made.” 1 Show 289. Jones v. Bean, (or Beau. Vide 4 Mod. 
16. 8. C.) | 


In a Corporation aggregate conſiſting of T'wo Bailiffs and a 
certain Number of Purgeſſes, the Bailiffs are an integral Part ot 
the Corporation; and they Both make but One Officer: The 
One can not act without the Other. Mod. Caſes in Law and 
Equity (8 Mod.) 303, Salter v. Grefvenor. 


The Words of the Charter make it neceſſary that Both Bailiffs 
ſhall be preſent k. 


If the Tuo Bailiffs are preſent, it is a good Corporate Aſſembly: 
And in /uch Caſe, I agree that an Election by a Majority of the 


whole Body aflembled is good. But here was only One of the 
Perſons 
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Therefore the Election was not good. 


Mr. N les, in Reply—It might be as well ſaid, “ That All 
«© the Aldermen muſt be preſent.” The Bailiffs do not here ap- 
pear as Head- Officers, as in a Corporate Aſſembly : This is only a 
ſpecial Power lodged in the Two Bailiffs, Six Aldermen, and 
Eighteen Head-Burgeſſes. 


If Two Bailiffs are neceſſary to meet for Election of an Alder- 
man, the Corporation is diſſolved. The Preſence of ſome Part of 
every integral Part is indeed neceſſary to make good an Election: 
But it is not neceſſary that a/ ſhould be preſent. 


N. B. Upon this Argument, It ſeemed to be agreed by 
the Court and Bar, that there would have been no Diffi- 
culty, if the Corporation had been Mayor Aldermen 
« and Head-Burgeſles,” inſtead of Barliffs Aldermen and 
Head-Bureſſes. 

ULTERIUs CoNsiLIux. 


On Saturday laſt, It was argued a ſecond Time, by Mr. 
Solicitor-General for the Defendant, and Mr. Morton, for the 
Proſecutor ; and was then ordered to ſtand over to this Day, for 
the Opinion of the Court. 


And now, 


Lord MANSFIELD ſhortly faid—In that Caſe of Malden, 


on Saturday, We are of Opinion“ that Two Bailifts are neceſſary 
« as preſiding Officers.” If the Corporation had ch9/en but One 
Bailiff, there had been no Head-Officer at all. 


All our Wiſhes were with you, Mr. Solicitor : But we can 
not poſſibly help you. 


There is no conſidering them in any other Light, than if they 
Had been a Mayor. 


There muſt be JUDGMENT for the CRowN. 


Rur f- That Judgment be entered for the 88 againſt the 
Defendant. 


Rex 


Perſons who conſtitute the Head-Officer preſent, inſtead of Two : 
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fg on Rex veiſus Mayor, Bailitts, Burgeſſes and Town- 


1768, Clerk of Liverpool. 


N Thurſjday 12th November laſt, Mr. Wallace moved for a 

Certiorari to remove an Inquiſition, and a Verdict thereon 
taken before the Sheriff of Lancaſtire, by Virtue of a Private 
Act of Parliament, (8 Ann. c. 25.) intitled “ An Act to enable 
the Corporation of Liverpool to make a Grant to Sir Cleave 
*« Moore Bart. for Liberty to bring freih Water into the ſaid 
© Town of Liverpool: Upon which ſaid Inquiſition the Jury 
have determined upon their Oath, that there ſhould be paid al- 
lowed and given to and amongſt the ſeveral Owners and Occu- 
piers of Lands Soil and Ground in the ſaid Inquitition particu- 
larly mentioned and deſcribed, the Sum of 1767. 4s. 9d. Far- 
thing, in the ſeveral Proportions therein mentioned; and which 
ſaid Inquiſition and Verdict thereon have lately been carried into 
and are now kept amongſt the Records and Writings in the ſaid 
Town of Liver pcol. 


Mr. Wallace cited the Glamorganſhire-Caſe reported in 1 Lord 
Raym. 580. and in 12 Med. 403. and Comyns 86. S. C. to ſhew 
that a Cert/orari would lie in this Cale. 


The Cour ſaid There can be no Doubt of that, if it 
is not prohibited by the Act of Parliament. 


Tnrset PROCEEDINGS having been afterwards returned up by 
Certiorari, and a Motion made for quaſhing them; 


| Mr. Dunning, Solicitor-General, for the Proſecutor (Mr John 
Jordan, Aſſignee of Sir Cleeve Moore,) ſhewed Cauſe why the 
| Inquiſition, and the Verdict taken thereupon, and allo the Judg- 
| ment ſhould not be quaſhed. . | 


The Objections that have been made are Three— 


| 1ſt. It does not appear that the Lands were neceſſary for the 
Conveyance of the freth Water through them. 


2dly. The Damages were aſſeſſed by the Lump. 
|  2dly. No proper Notice was affixed and given, as is requiſite, 


In anſwer to the firſt Objection It is not neceſſary that it 


mould appear. The Requitition of Sir Cleeve Moore or his 
1 Aſſigns 
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Aſſigns is ſufficient to veſt the Juriſdiction in the Sheriff: No- | 

thing more is required. | 

2dly. The Damages are properly divided. Therefore the Ob- ; : 
jection is not true in Fact. | 9 
| | 


z3dly. If the Terms are not complied with, Mr. Jordan can 
not have any Advantage from his Inquiſition. The Notice don't 
indeed appear upon the Inquiſition: Nor is it neceſſary that it 
ſhould. The Party is to give the Notice. The Sheriff has of 
nothing to do with the Notice; which is an anterior Act, to be 39 
done Twenty Days before the Inquiſition. | 


Mr. Lee, contra—The general Objection is,“ That the Act of a 
Parliament has not been ſtrictly and properly purſued ; ſo as to 1 
„% give the Sheriff Juriſdiction to do what he has done.” MN 


1 Burr. 377, Rex v. Manning. It muſt appear that the Au- 
thority has been purſued, [V ide ante, p. 377 to 383. 


Lord MANSFIELD thought that Netice ought to have 
been given to the Parties intereſted in the Lands; and, that it 
ought to have appeared upon the Inquiſition, and alſo to ſhew that 


there was a Juriſdiction. 
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Mr. Juſtice As Tod was of that Opinion. -The Sheriff was to 
ſpecify the Time and Place of the Jury's Meeting ; and to affix 
the Notice on the Church Door ; and ſpecifically, if he can, to 
the Party's Door whoſe Lands are to be affected. 


* 
— —— — ä K— 


Mr. Juſtice WII Is was of the ſame Opinion for the ſame [ | 
Reaſon, ** that the Jur!/di&7:on ought to appear. - Now, without i! ö 
Notice he had no Juriſdiction. The Sheriff was to give the No- 1 
tice: And he ſhould have ſhewn it. We can not intend an in- 14 

ferior Juriſdiction, unleſs it be properly ſet out. If it had been f | 
properly ſet out that Twenty Days Notice was given, purſuant | j 
% to the Act,“ then the Inquiſition and Judgment had been | 
concluſive againſt the Owners of the Lands. 14 
1 
Per CuR'. unanimouſly— 1 
Rur made ABSOLUTE for quaſhing the InNqQu1sIT1on, 1 
VERDICT and JUDGMENT, 1 
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Thurſday 
16th June 
1708, 


Friday 17th 
Tune 1768. 


Rex verſus Inhabitants of Eaſt Dony land. 


See this Caſe reported at large, in the Quarto-Edition of my 
SETTLEMENT=-CASES, Ne. 191. Page 592. 


Fen, on the ſeveral Demiſes of William Lowndes the 
Younger, and Henry Lowndes Efqrs. ver/zs William 


Lowndes the Elder, and William Lowndes Stone 
Eſqrs. 


IX EjECTMENT. At the Lent Aſſizes at Bedford 1768, a 
Verdict was found for the Plaintiff; ſubject to the Opinion of 


the Court on the following Caſe— 


Thomas Layton, being ſeiſed in Fee-Simple, of and in the 
Manor Ec, and divers Meſſuages Lands &c, on 2oth May 1723, 
by his laſt Will and Teſtament in Writing duly exccuted, gave 
and deviſed in the following Words— | 


Item ] give deviſe and bequeath unto my dear and loving 
Wife (which I declare to be in Lieu and full Satisfaction of 


* 


6 any Dower that ſhe may have or lawfully claim out of any of 


% my Meſſuages Lands Tenements and Hereditaments whereof 
4 ſhall die ſeiſed or poſſeſſed of, or otherwile intitled unto, 
« either in Law or Equity,) All thoſe my Meſſuages Lands 
„ Tenements and Hereditaments at Ve Cotten End in the Pariſh 


of Wilhamfiead in the County of Bedford, now in the Occupa- 


tion of James Cox (et alia;) and alſo all the Rents and Profits 
«* iſſuing and ariſing out of the Manor of Wortienho? in the Pariſh 


*t of Wortten in the ſaid County of Bedford, during the Term of 


« her natural Life. J[tem—l give bequeath and deviſe my afore- 
« ſaid Manors Meſſuages Lands and Premiſſes herein before 
given and deviſed to my ſaid Wife during her natural Lite, 
* and after her Deceaſe, to my Daughter Margaret Lowndes 
«© (now the Wife of William Lowndes junior Eſq.) for and during 


* the Term of her natural Life; and after her Deceaſe, to my 


* Grandſon Layton Lowndes, the ſecond Son of my ſaid Daugh- 
* ter Margaret, and to the Heirs Male of his Body; and for 
« Want of Iſſue Male, to the Iſſue Female of his Body lawfully 
to be begotten; and for Want of ſuch Iſſue, to ſuch other Son 
% of my ſaid Daughter Margaret — If my Grandſon Layton 

« Lowndes 


4 
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* Lowndes (hould live and be the Eldeſt, then to ſuch Son who 
*« ſhall be the 8ECOND Son of her Body living at the Time of ber 
« Deceaſe, by the ſaid William Lowndes her preſent Huſband; 
* and z but ONE Son living at the Time of her Deceaſe, then 
* to fuch only ſurviving Son and his Heirs for ever. 
* Want of Iſſue Male at the Time of the Deceaſe of my ſaid 
„ Daughter by her preſent Huſband; if more than One Daugh- 
* ter, then do I ap 
% viſed ſhall be fold to the beſt Purchaſer or Furchaſers as can be 
*« gat for the fame; and the Money arifing by ſuch Sale to be 
*« equally divided to and amongſt all and every the Daughters by 
her preſent Huſband, Share and Share alike, as ſhall be living 
at the Time of the Deceaſe of my ſaid Daughter: And if but 
One Daughter, then I deviſe the faid Meſſuages Lands and 
% Premiſſes (without any Sale) to ſuch only Daughter and her 
«© Heirs for ever. But if in caſe. my ſaid Daughter ſhall ſurvive 
5 all her ſaid Children by her ſaid preſent Huſband, and the 
„ Heirs of ſuch Child or Children; then I give and deviſe the 
* ſaid Manors Meſſuages Lands and Premitles, after the De- 
*« ceaſe of my ſaid Daughter, to my Brother Milliam Layton, for 


„his natural Life: And after his Deceaſe, I give and deviſe the 


** tame to my Son in Law / ham Lowndes, bis Heirs and 
* Afiigns for ever.“ 


In December 1723, the Teſtator died, without altering or re- 
voking his ſaid Will; leaving Eliaabetb his Widow, and the faid 
Margaret Lounde his only Child and Heireſs at Law: And the 
faid Elizaleth his Widow entered upon the ſaid Minor Meſſuages 
Hereditaments and Premiiles fo deviſed to her tor Life as afore- 
ſaid; and continued in Poſſeſſion thęreof until her Death, which 
happened in December 1757. Upon whole Death, the ſaid Mar- 
garet Lownde:, or the ſaid Defendant Milliam Loawnges the Elder, 
her Huſband, in her Right, entered upon the ſaid Premiſſes by 
Virtue of the ſaid Teſtator's Will. 


Margaret Lowndes had Iſſue by the defendant William Lowndes 
her {aid Huſhand, born in the ſaid Teſtator's Life-time, the De- 
fendant William Lowndes $:c:ie her Eldeſt Son; Leyton Lownges, 
her Second Son; Charles Louudes, her Third Son; Richard 
Lowndes, her Fourth Son ; the Plaintiff Henry Lowndes, her Fifth 
Son ; and Thomas, born after the ſaid Teſtator's Deceale. 


Layton, Charles, and Richard Lowndes ſeverally departed this 
Life in the Life-time of their ſaid Mother; and the ſaid Lay/o:: 
and Charles died unmarried and without Iſſue: And the faid Ri- 
chard Lowndes left Iſſue TWo Sons, the ſaid Plaintiff William 
Lowndes the Younger, and R:ivhard Lowndes, Infants; and no 
other Iſſue. 5 

10 


And for 


point that the ſaid Eſtate herein before de- 


_— — *—— „ — 
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The ſaid Margaret Lowndes departed this Life 2d March 1764; 
leaving the ſaid William Lowndes Stone the Defendant, and the 
Plaintiff Henry Lowndes and Thomas Lowndes her only Sons; 
who, with the Plaintiff MVilliam Lowndes the Younger and Ri— 
chard Lowndes (Sons of the faid Richard deceaſed) were her only 
Male Iftue her ſurviving. 


Upon this Caſe, the general Queſtion ſubmitted to the Court 
is—** Whether the Plaintiff is intitled to recover, upon either, 
„ and which of the Two Demiſes.“ 


This Caſe was argued on Friday laſt, by Mr. Morton for the 
Plaintiff, and Mr. Caldecott for the Detendants. 


Mr. Morton urged, that the Teſtator's Intention was, to pro- 
vide for the Children of his Daughter: But he never meant that 
her Eldeſt Son ſhould take fo long as there was Iſſue of any of her 
other Sons. His View was, „ That his own Eſtate ſhould never 
e be confounded with that of his Son-in-Law William Lowndes 
* the Elder.” He meant to give it to Layton Lowndes and his 
Heirs Male and Female; and for Want of ſuch Iſſue, to ſuch 
other Son of his ſaid Daughter Margaret, as ſhould happen to be 
her ſecond Son at the Time of her Death. 


The Words“ and for Want of ſuch Iſſue, to ſuch other Son 


of my ſaid Daughter Margaret —ought to be rejected, in Fa- 


vour of the Teſtator's Intention. 


The Grandfather is living, in an advanced Age, and is defi- 
rous of having the Opinion of the Court, that he may diſpoſe 
of his Eſtate amongſt his Grandchildren accordingly. 


Mr. Caldecott argued for the Defendant Milliam Lowndes Stone, 
the Heir at Law; viz. Eldeſt Son of Margaret, the Teſtator's 
only Child. 


He ſaid that neither Milliam the Iſſue of Richard, nor Henry 
who was the ſecond Son at the Time of the Death of the 
Mother, can have any Right. | 


Margaret did not die ſeiſed under the Deviſe; but by the 
Event of the Right in Fee being devolved upon her as Heir at 
Law to her Father. 


After the Deviſe to Layton Lowndes and his Heirs Male and 
Female, the next Words are—* And for Want of ſuch Iſſue, 


„to ſuch other Son of my ſaid Daughter Margarer—It my 


« Grandion 
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© Grandſon Layton Lowndes ſhould live and be the eldeſt, then 
« to ſuch Son who ſhall be the ſecond Son of her Body living at the 
« Time of ber Deceaſe ; and if but One Son living at the Time 
„ of her Deceaſe, then to ſuch only ſurviving Son and his Heirs 
« for ever.” S0 that there is no certain Deſcription of the 
Perſon who is to take: And therefore it is void. Cro. Eliz. 742. 
Tay.or and his Wife v. Sager. Where a Devile is incertain, it 
« is void.“ 


Or if you ſuppoſe that the Sentence is incomplete, the Deviſe 
is equally void. Butler and Baker's Cale, 3 Co. 25. 


Then taking it in Connexion with the Words, If my Grand- i 
| „ ſon Layton Lowndes ſhall live, and be the Eldeſt;” it is a 1 
l Condition precedent, and never tos Effect. Beſides, the Deu iſe 14 
is, „then to ſuch S who ſhall be the Second Sen: Whereas 1 
William the fon of Richard is a Grandſon, not a SON. And his G 
Father could not take; becauſe he was not alive at the Death of , 
his Mother: Which was a Requiſite expreſſed in the Deviſe; 
« living at the Time of her Deceaſe.” Nor could Henry, her fifth [1 
Son take, when there was Iſſue living of Richard her fourth Son. þ 


He cited 2 Peere Williams 143. Beaumont v. Fell; for the Sake 
of a Caſe which the Maſter of the Rolls there mentioned, (a Caſe 9 
taken from Swinburne 389.) * That where a Man intends to give 
aA Legacy to J. S. and he gives the ſame to J. NM. there neither 
« 7. S. nor J. N. ſhall take the Legacy; for as much as J. N. 
is not the Perſon intended, and J. S. is not the Perſon | 
„ named.” 


Mr. Morton, in his Reply, ſaid that the Words “ Such other 1 
„ Son of my Daughter Margaret may be taken to mean “ ſuch 64 
„ other ue“ of his Daughter. | 


Lord MANSFIELID - Well think of it. The Meaning of 1 
the Teſtator was to form another Family. He meant to exclude Uh 
the Eldeſt; and to give Eſtates in Sucegſſion to the other Sons, al 

: 


excluſive of the Eldeſt: His Intention is plain. 


Co R'. adviſare vult. it 


Lord MANSFIELD now delivered their Opinion: Which was x | 
to the Effect following. 0 


We are all of One Opinion, with Regard to the Conſtruction 
of this Will. It is very imperfectly drawn: And the material 
Words in many Parts are totally omitted. 
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It is plain what the Teſtator meant: He meant to give the 
Eſtate to his ſecond Grandſon Layton Lowndes and his Iſſue, in 
the firſt Inſtance; and, in Caſe of Failure of Layton's Iſſue, to 
ſuch of his other Grandſons as ſhould happen to be the Second 
Son of his Daughter Margaret, by Mr. Lowndes, at the Time 
of her Death, and to their Iſſue, in Tail; and in Caſe of Failure 
of all their Iſſue, then according to the ſubſequent Limitations 
mentioned in his Will, 


He meant to make a new Family in the then ſecond Son, or 


whoever ſhould afterwards become the ſecond Son of his Daugh- 
ter by her then Huſband. 


Though this was manifeſtly his Intention, I was extremely 
afraid that there were not //ords enow to warrant Us to put this 
Conſtruction upon it. 


But I think there are Words ſufficient to juſtify a Conftruc- 
tion agreeable to the Intention of the Teſtator. 


The firſt Limitation is to Layton Lowndes, in Tail; then to 
ſuch other Son as might be the ſecond Son of Margaret, living 
at the Time of her Deceaſe. The ſubſequent Limitation is 
upon a Contingency which has not happened; wiz. Layton 
Lowndes's becoming the Eldeſt Son in Margaret's Life-time ; 


- which he xzever did. 


The laſt Limitation implies an Fſate-TJail in the ſecond Son 
of Margaret, and thoſe that ſhould become ſo at her Death, 
ſucceſſively. Then he goes on—* And if his Daughter ſhould 
“ ſurvive all her Children by her then Huſband, and the Heirs 
* of ſuch Children,” then he gives it over. 


Therefore the former Limitations to the ſecond Son of his 


Daughter Margaret muſt alſo be conſtrued to have been an 
Eſtate-Tail. 


Conſequently, All the Sons, except the Eldeſt, are to. take 
ſucceſſively in Tail, It is immaterial whether Tail Male or 
Tail General: It is enough, that they take an Eſtate Tail. 

The Judgment muſt be for the Plaintiff. 

RULE, accordingly, 
That JuDGMENT be entered for the PLAINTIFF. 


Abrahams, 
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Abrahams, qui tam, vers Bunn, 7 
; n 
1768, 


HIS was an Action for an uſurious Contract, tried before 

Lord Mansfield, at Guildhall; and a Verdict found for the 
Plaintiff, Upon which, a Motion had been made, on the Part 
of the Defendant, for a new Trial; and a Rule granted, to 
ſhew Caule. 


The Motion was founded upon the Incompetency of the 
Plaintiff's Witnels. 


The Name of the Witneſs was Benjamin Abrahams. He was 
the Porrower of the Money; and was called, on the Part of the 
Plaintiff, to prove the uſurious Contract. He was ſworn in 
Chief; and examined, and croſs-examined, before he was ob- 
zected to. 


He proved the Defendant to be a Pawnbroker; and that he 
had pledged ſeveral Jewels with him, on ſeveral Loans; ſome of 
which were redeemed : And he owned that this Pledge had been 
returned, on the Money borrowed upon it being paid. The Con- 
tract was proved by him to be uſurious: And he proved it as it 
was charged in the Declaration. 


At the Trial, after this Man had given his hole Evidence, it 
was objected that he could not be a competent Witneſs, unleſs the 
Kepaymnt of the Money was proved; and that be himſelf was 
not competent 79 prove the Repayment ol it. 


After this Caſe had been fully argued at the Bar— 
The CovrT having taken Time to adviſe— | 
Lord MANSFIELD now delivered their Opinion. 


This was a Motion for @ new Trial; becauſe Benjamin Abra- 
hams, ſaid to be an incompetent Witneſs, was examined, and his 
Evidence left to the Jury. 


It was a gui tam Action upon the Statute againſt Uſury. All 
the Counts charge “ that the Defendant took accepted and re- 
«« ceived from Benjamin Abrahams, the Sum of ſo much, by Way 
of corrupt Bargain and Loan, for his forbearing and giving 
„Time of Payment from ſuch a Day to ſuch a Day, of the 
«« Sum actually lent,” 3 


There 
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There was 70 Count as to any Bond, Aſſurance, or Contract, 
whereupon or whereby Uſury was reſerved or taken. 


At the Trial, Benjamin Abrahams was examined for the Plain- 
tiff; and ſwore that the Defendant was a Pawnbroker; that 
he borrowed from the Defendant ſeveral Sums of Money, (ſpe— 
cifying the Times and Sums) upon Pawns, (ſpecifying them and 
their Value,) which were always more than double the Value of 
the Money advanced, 


He ſwore to his having redeemed the Pawns, (ſpecifying the 
Times;). and that the Defendant, before he would re-deliver the 
Pawns, took and inſiſted upon the Sums mentioned in the De— 
claration, over and above the Principal; which the Witneſs paid 
together with the Principal, and received back his Pawns. 


He proved no Bond or Aſſurance or Contract for Uſury, at the 
Time of the Loan; or for repaying the Money : Nor was any 
ſuch additional Security neceſſary; becauſe the Pawn which was 
double the Value of the Debt, was the Security, and was ſul- 
ficient to pay it, unleſs redeemed. 


He was croſs-examined: And after he had given his w//- 
Evidence, he was objected to as incompetent, (from what he 
had himſelf ſaid, without any Evidence whatſoever on the Part. 
of the Defendant,) becauſe the Re-payment of the Money Icat 
was not proved by ſome body el/e. 


In Strictneſs, the Objection came too late; after he had been 
ſworn in Chief; examined, and croſs-examined. 


The Strictneſs of Law, in this Reſpect, is very wiſe, and ought 
to be more adhered to: For, the Relaxation may be abuſed, and 
muſt always occaſion Waſte of Time. 


But I did not take it up upon this Foot “of the Obje H ion's 
% coming too late.” I conſidered the Objection es if it had been 
regularly made before he was examined in Chief, and as if the 
W hole of his Evidence had come out upon the Voir dire And 
in giving our Opinion now, we conſider it upon the mere 


Merits of the Objection, ſuppoſing it duly and regularly made. 


There is no Caſe relative to the Borrower's Competence to be 
a Witneſs upon'a penal Information againſt the Uſurer, wherein 
either the Pleadings are ſtated, or the Facts of the Caſe ſtated, 
or any Argument by Counſel or the Bench reported. 


There 
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There is no Caſe where the Queſtion ever came before any 
Court in W:/tminſter-Hall, except in Smith's Caſe, Tr. 8 Fac. 1. 
in C. B. upon a Trial at Bar. 2 Ro. Abr. 635. Title“ Trial,“ 
Letter G. pl. 2. Co. Litt. 6. b. and many other Books, 


Two Reaſons are there given for univerſally rejecting the Teſti- 
mony of the Borrower : 11t. Becauſe 'tis to be preſumed really his 
own Caule, and that the nominal Plaintiff is ſet up colourably by 
him; 2dly. Becauſe it would enable him to avoid his own Se- 
curitics, and diſcharge himſelf of the Money borrowed. 


The firſt Reaſon is now totally expladed: For, he is not gow 
preſumed to be the Plaintiff in the Caule. 


As to the ſecond—The Propofition laid down, is too large. 
For, there may be Uſury which cannot affect the Debt, or avoid 
the Contract. The Clauſe that avoids the Contract, is where the 
Contract is for mare than Five per Cent. But if a Contract be 
for only Five per Cent'; and the Lender afterwards takes more, 
the is liable to be proſecuted for Uſury, and to pay the Pegalty, 


though it does not avoid the Contract. And where it would af- : * * 
e, Sir T. 
Rem. 191. 


fect the Debt, it may have been * paid. 


All the other Caſes are looſe Notes of Sayings, or Opinions at 
Nui prias; general Aſſertions, general Inferences, without Parti- 
culars, without Argument, without Conſideration, without any 
State of Pleadings or Facts. | 


This Queſtion having now come before the Court, it is ne- 
ceſſary to conſider it with Accuracy and Preciſion. 


The Objection to the Competence of the Witneſs can only be 
ſupported by arguing, either “ that the Event of this penal Pro- 
4 ſecution in Favour of the Plaintiff will avozd the Bond Aſſu- 
«© rance or Contract of the Witneſs, and di/charge him from the 
Debt; or, that this Cauſe turns upon the /ame Points and 


1 Tranſactions which, if proved in another Cauſe, would avoid 
<< the ſame.” 


The Foundation fails in both Propoſitions: And the Conſe- 
quence would not follow in the laſt, if the Premiſſes were true. 


No Contract or Aſſurance appears here, for Uſury; or ſo much 
as to repay the Money. And if there was, the Recovery of the 
Penalty upon this Information would not affect the Contract. 
The Judgment in this Action could not be given in Evidence in 
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an Action for the Debt; though the Validity of the Contract 
depended upon the ſame Grounds as the Information. That 
might indeed be a Prejudice, Influence or Bias upon the Mind 
of the Witneſs, and go to his Credit; but not an actual Intereſt, 
to go to his Competence. 


This Diſtinction has not been ſufficiently attended to, at Ni 


pris: The Caſes are contradictory ; and it is impotlible to re- 
concile them. 


The great Deference to Lord Chief Juſtice Ho/r's Opinion 
made the Caſe of The King v. Whiting *, to be followed for ſome 
| Time: Nay, Lord Hardwicke implicitly followed it in that of 
2 8u. 1043. The King v. Nunez +. P. 9 G. 2. 


#* 1 Salk. 233. 


At that Time there were many Caſes both Ways; a String of 
both Sorts; (and amongſt the Reſt, Watt's Caſe, in Hardres 
331, 332. that in Forgery, Perjury, or Uſury, the Party 
«« grieved ſhall not be admitted as a Witneſs, becauſe he may 
receive a conſequential Advantage from the Verdict;“ and 
Parris's Caſe, in 1 Ventri 49. where ſuch a Witneſs was ad- 
mitted :) None of which Caſes were conſidered or looked into. 


4 %Y 


{Fiſt Put ſince the Caſe of Whiting and the Caſe of Nunez, there 


moved, on 


26th October NAS been great Light thrown upon the Diſtinction between In- 


1736. argued TEREST, Which affects the Competence of a Witneſs; and IN- 
in Hilaty  FLUENCEF, which goes only to his Credit. There have been the 
Term 1736. 8 * 


and determin Arguments and Judgment in the Caſe of Rex v. Bray, Mayor of 


F Ear Tintagel g, where Lord Hardwicke ſhook the Authority of Rex 


a:y 1736. v. Whiting; which he there, in Effect, contradicts, (though with 
guarded Decency of Expreſſion,) notwithſtanding his having be- 


| Lord Haid. fore followed it in the Caſe of Nunes ||. 


wicke's Worcs 
were (as | cook 


them in my Note,) “If that Caſe was ſtrictly examined, I believe it would appear that the Objection in tht 
*+ Caſe went rather to the Credit thau to the Competency of the Witneſs.“ 


FN. B. This Then came the Caſe of The Eaft India Company v. Goſlen F. 


Caſe was very 


aby diſcuſſed; There Was alſo a Caſe of Bailie v. Wilſon, (about the Proof of a 
vad the Opi- Will,) before the Delegates : Who were equally divided“ Whether 
n:on of al the «© the Objection ſhould go to the Competence or Credit of the only 


dges taken, a Up ; 
g „ Witneſs who proved a Codicil, ſubſequent to a ſecond Will, 


Janice Lee © /effing up again the firſt Will ;” and therefore no Sentence was 


a hp given. Thereupon a Commiſſion of Adjuncts iſſued : A Majority 


to the Com- : P 
petency : So did Mr. Juſtice Deniſon, But Lord Chief Juftice Willes, Lord Chief B. ron Parker, Rey- 
nolds, Abney, Burnet: ard Wright; ** that it went to the CREDIT only,” A new Trial was therefore or- 
dered, on Friday 13th May 1743, Tr. 16 & 17 G. 2. | 
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of whom (Mr. Juſtice Deniſon being one) held © that it went 
only to the Credit: And Sentence was given for the firſt Will, 
Upon a Petition for a Commiſſion to review, it was fully ar- 
gued : And Lord Hardwicke, on 15 Jan. 1714, gave a ſolemn 
Opinion with the Majority of the Adjuncts, “ That the Witneſs 
having adminiſtered under the firſt Will as Agent to the Exe- 
«© cutor, or as Executor de ſon Tort, and being liable to Actions, 
«© the Objection went only to the Gedit, not to the Com- 
«« petency.”. 


The ſolemn Diſcuſſion in theſe Three Caſes drew the Line be- 
tween INTEREST, which goes to the Competence; and Ixnrrvu- 
ENCE, Which goes to the Credit, more clearly than had before 
been underſtood. 


It eſtabliſhed a Rule, “that where the Matter was doubt/ul, 


< the Objection ſhould go to the CREpiT.” 


It eſtabliſhed, “that the Queſtion in a Criminal Proſecution 
«« being the ſame with a Civil Cauſe in which the Witneſs was 
«« intereſted, went generally to the Credit ; unleſs the Judgment in 
«© the Proſecution where he was a Witneſs could be given in 
Evidence in the Cauſe where he was intereſted.” I ſay gene- 
rally; (becauſe all Rules of Evidence admit of Exceptions.) 


After theſe Caſes, in that of Rex v. Broughton in 1745 *, Lord Sr. 1229. 
Chief Juſtice Lee over-ruled the Three Caſes of Rex v. Whiting Þ, t 1 Salk. 283. 
Rex v. Nunez , and Rex v. Ellis || > Which Opinion of his has tt: 1043. 


[| 2 Str. 1104. 


been followed ſince, and approved. 


There has been a remarkable Caſe ſince I left the Bar, in 
Trinity Term 32 & 33 G. 2. Bartlett v. Pickerſgill, The De- 
ſendant bought an Eſtate for the Plaintiff: There was no 
Writing, nor was any Part of the Money paid by the Plaintiff. 
The Defendant articled in his own Name, and refuſed to convey ; 
and by his Anſwer denied any Truſt. Parol Evidence was re- 
jected: And the Bill was diſmiſſed. The Defendant was after- 
wards indicted for Perjury ; tried at York; and convicted upon 
Evidence of the Plaintiff, confirmed by Circumſtances and the 
Defendant's Declarations. The Flaintiff then petitioned for a 
ſupplemental Bill in Nature of a Bill of Review ; ſtating this 
Conviction : But the Petition was diſmiſſed, becauſe the Con 
viction was not Evidence, 22d November 1702. | 


This Reaſoning ſhews too, that, if it was neceſſary, the Wit- 
neſs was competent to be heard, as to the Debt being paid: The 
Recovery could not be Evidence. What he ſwore could not be 


Evidence in an Action for the Debt 
1 FT; | | | There 
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There is no Danger or Perjury, from hearing him. The De. 
fendant may produce the Security, and falſify him. If (as here) 
it is the Caſe of a Pawn, the Witneſs would ſwear againſt his 
own Intereſt to ſay untruly, “the Debt was paid, and the Pledge 
«« returned.” But, either Way, the Debt is paid: For, unleſs 
the Pledge be redeemed, it is a Satisfaction. | 


Suppoſe a Witneſs produces a Bond or Note or Mortgage can— 
celled—Suppoſe he produces a Receipt—There can be no Danger 


in hearing him: For, the Jury are not bound to believe him, 


That depends on Circumſtances, which may contradict or ſup- 


port his Teſtimony. 


But if it be neceſſary to prove Payment, and the Party is not 
to be heard as a Witneſs to prove ſuch Payment, the Statute 
would be as effectually repealed as if the Borrower could never 
be a Witneſs at all: For, they never would ſuffer any Body clic 
to be privy to the Payment, delivering up, or cancelling th 


But to go further—All Objections to the Competence of the 
Witneſs muſt either be proved, or drawn from him upon a Voire 
dire; or, to take .it in the utmoſt Latitude, upon his Examination. 


Here was no Proof of any Objection; or of any Debt remain- 
ing. The Witneſs ſwore, „that he ſhould neither gain nor loſe 
« by the Event of the Cauſe; in every Shape in which the 
Queſtion could be put: And he ſhews it, by giving an Account 
of the Debt being paid. He ſwore, upon a Yorre dire, that it 
« was paid.” 


Had the Defendant produced a Security, or proved the Pledge 
to be remaining in his Cuſtody ; it would have been a different 
Conſideration, ** Whether the Witneſs, who was the Borrower of 
« the Money, could be examined to contradict this.” But when 
the whole Ground of the Objection comes from himſelf only, 
what he ſays muſt be taken together, as he ſays it: And then the 


Debt is paid, 


In every Light, We are All of Opinion ** that, under all the 
« Circumſtances of this Caſe, BENJAMIN .ABRAHAMS was A 
* competent Witneſs :” And conſequently, thg Rule ought to 


be diſcharged. 
| [RULE DISCHARGED. 


The End of Trinity Term 1768, 8 G. 3. 


Michaelmas Term 


9 Geo. 3. B. R. 1768. 


Rex verſus Praed, or Rex verſus Edwards, 
(The Sz. Ives Cauſes.) 


Criminal Motion was put off, till the Validity of a Rate 
ſhould be tried in a feigned Iſſue, Whether it was an 
* equal, or a partial one.” And a Verdict having paſſed for the 
Defendant, upon ſuch Iſſue, | 


Mr. Solicitor-General { Dunning} moved, and was ſeconded 
by Sir Fletcher Norton, for a new Trial ; the Verdict having been 
given contrary to Evidence, 


But the CouRT were clear againſt granting a new Trial; be- 
cauſe it was within the ſame Reaſon as if it had been in a criminal 
Proſecution. For, as this Iſſue was directed in order to know 
« Whether this was an illegal and partial Rate;” and if it had 


Tueſday 8th 


Nov. 1768. 


been found to be partial, the Conſequence would have been either 


an Attachment or an Information ; It was juſt the ſame Thing as 
if it had been a Verdict found for the Defendant upon an [njor- 
mation : And if it had been upon an Information, the Court would 
not have ſet afide the Verdict and granted a new Trial, although 
the Acquittal had been contrary to the Weight of the Evidence. 


However, it was agreed that when the original Motion ſhould 
come on again, it would be open to any her Objections to the 
Legality of the Rate; only taking it for a Fact, “ that it was 
not a partial one,” 
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Tueſdey 15th Matſon verſus Scobcl, 
Nov. 1768. 


| 

1 HIS was an Action brought for taking the Re Diary, 
of a Ship which paſſed the Harbour on the North-Ealt 
i Side of the Godwin-Sands, and not through the Downs, 

| 


There was a Verdict for the Plaintiff, ſubjet to the Opinion 
of the Court. 


The Queſtion was—** Whether, upon the Conſtruction of the 
| « Act of 22 C. 2. c. 40. the Duty was payable, or not, by a 
„ « Veſſel paſſing on the North-Eaſt Side of the Godioin-Sards, 
e and not through the Downs.” 


The CourT were very clearly of Opinion for the Plain- 
tiff, “ that the Duty was not payable.” There is no Reaſon in 


the preſent Caſe, for his being charged with it. He has no Equi- 
valent, 


The Duty is payable for the Advantages received. But this 
Ship received no Benefit from the Harbour. 


They looked upon the fourth Clauſe, impoſing the ſame Rates 
and Duties upon Foreign Ships paſſing through or being detained . 
in the Downs, as upon Ships cleared out or entered into any of 


the Britiſh Ports, © becauſe they would receive the ſame Benefit 
as Britth Ships, to be deciſive. 


Per CuR'. unanimouſly— 


Let the PosT tA be delivered to the PLAINTIFF. 


Tuaefday 224 Stevens Eſq. verſus Duffty. 
Nov. 1708. 


H15 was an Action of Trover for Three Horſes, Three 
Mares, and Three Geldings; founded upon the vtatute of 

7 G. z. c. 40. intitled “ An Act to explain amend and reduce 
10 into One Act of Parliament the general Laws now in being 


for regulating the Turnpike— Roads of this Kingdom, and for 
% other Purpoles therein mentioned.“ 


It came on to be tried before Mr. Baron Perrott, at the laſt 
Summer-Aſſizes for the County of Devon. It appeared in Evi- 
dence that a Four-wheeled Waggon, of which the Defendant 
was then the Owner, having the Fellies of the Whew of ”- 

readt 


Mich. Term 9 Geo. 3. B. R. 2259 


Breadth than Nine Inches, viz. Three Inches and no more, upon 
1ſt March 1768, did paſs and was drawn with Seven Horſes of 
the Defendant's on a Turnpike- Road in Little Torrington in the 
ſaid County, being a Road within an Act of 3 G. 3. © for repair- 
ing, widening, and keeping in Repair ſeveral Roads leading 
„from the Town of Barn/taple in the County of Devon 


The ſaid Waggon was loaded with ONE Piece off Timber only, 
which the Defendant was conveying from Huſh the Place of his 
Reſidence, and where the Timber was felled, to Ware Gifford : 
And Huiſh is diſtant from Ware Gifford about Nine Miles; of 
which, Two Miles and Half are over the ſaid Turnpike-Road. 


The Plaintiff, on the 12th of the ſame Month of March, 
cauſed Notice in Writing to be given to the Defendant in the 
following Words To Mr. John Duffty—Take Notice that 


I ſhall bring an Action againſt you, to recover the Sum of 205. 


« and Three of your Horſes forfeited by drawing your Four- 
e wheeled Waggon or Carriage having the Fellies of the Wheels 
&« of leis Breadth than Nine Inches, with Seven Horſes, on 
e Barnſtaple Turnpike-Road in the County of Devon on the 1(t 
« Day of March Inſtant, contrary to an Act made in the ſeventh 
% Year of His Majeſty's Reign intitled &c (repeating the Title 
« of the Act verbatim. Dated the 12th Day of March 1768. 


« Henry Stevens.” And upon the 24th of the ſaid Month of 


arch, ſued out the Latitat for this Cauſe. 


The Tury found a Verdict for the Plaintiff, with 29 s. Dama- 
ges; {ubject to the Opinion of this Court Whether the Plain- 
«© tiff can maintain or recover in this Action.“ 


It was now argued by Mr. Mansfeld for the Plaintiff, and Mr. 
Serjeant Burlaud for the Defendant. 


Three Objections were made 
Piece of Timber, on a Turnpike-Road, with more than Four 
Horles, is not prohibited . 


2d. That the Notice was not ſufficient. zd. That this Action 
is not the proper Method of recovering the Penalty, which con- 


ſiſts of Two Parts; One, pecuniary ; the Other, a ſpecific For- 


feiture of the Horſes. 


Lord MaAxs FIELD ſaid it was hard, to be obliged to 
change Wheels or Carriages as the Piece of Timber ſhould come 
to a Turnpike. Road upon which it was to proceed but a ſhort 

2 Space, 


® Cap. 35. 


Firſt—That Drawing a ſingle fVide7G.3. 
c. 40 $23. 
and vide 7 G. 
3 * 42.440. 
which excepts 
out of the Regulations of Vat latter Act, all Carriages employed only in carrying any one Piece of Timber, 
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Space. Yet the Parliament have not made any Proviſion for this, 
ot for only crofling Turnpike-Roads ; though they have had it 
ſeveral Times under their Confideration. This is the principal 
Point in the Caſe. 


It is admitted, that there is no Exception of a ſingle Piece of 
Timber, out of the Turnpike Acts. 


As to the other two Objections— There is no Difficulty. 


1ft, The Plaintiff might bring an Action of Debt for the Pe- 
nalty, or of Trover for the Horſes, if there was no Proviſion, 
But the Act provides that there ſhall be but one Recovery. The 
Plaintiff therefore waves the Penalty, and proceeds for the 
Horſes. 


2d. The Notice is Full enough. The Act does not require it 
to be more particular. 


Pos TA to be delivered to the PLAIN TIFF. 


Saturday 26th Rex verſus Breton Eſq. Mayor, and Jeyes, Gent. 


Nov. 1768, 


* 


Town- Clerk of Northampton. 


HIS Caſe now came on, in the Crown-Paper, on a De- 

murrer to a ſpecial Plea to an Information in Nature of 

Quo Warranto, to ſhew by what Authority the Defendants claim 

the Liberty Privilege and Franchiſe of admitting Perſons to be 

Freemen of the Town of Northampton, who had not any pre- 
vious Title to it, by Birth, Servitude, or Election. 


The Court had ſome Difficulty, at firſt, about granting an In- 
formation of this Kind; and ordered a Search for Precedents: 
Upon which Search, the following were found. 


Hil. 10 W. z. Rex v. Mayor Aldermen and Commonalty of the 
Borough of Hertford To thew ** by what Warrant they claim 
* to have and uſe divers Liberties and Privileges within the 
« {aid Borough.” 


Paſch, 11 W. 3. Idem v. Eofdem—lIt was referred to Sir Samuel 
Aſtry, to examine the Procefs iflued againſt the Defendants. 


Mich. 11 V. z. Iuem v. Eofdem—Ordered that unleſs Cauſe, be 


ſhewn to the Contrary, on Ec, the ſeveral Iſſues returned OR 
I 1 | tne 
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the ene Writs of Ditringas againſt the Defendants be eſtreated 
into the Exchequer. 


Afterwards, in the ſame Term, the above Rule was diſcharged, 
upon hearing the Maſter's Report. 


Paſch. 11 V. 4.—A Rule was made upon T. Warburton Eſq. 
late Mayor of Holt in Denbighſhire, to ſhew Cauſe why an In- 
formation ſhould not be exhibited againſt him, to ſhew by what 
Warrant he claimed the Privilege © 79 elett and feeear Peregrinos 
„ Extraneos anglice Poreigners to be Burgeſſes of the ſaid Bo- 
rough, without the Conſent of the Bailitis and Burgeſſes of 
«© the Borough.” 


Trin. 11 V. z.— The above Rule was made abſolute. 


Mich. 11 V. 3. Rex v. Warburton—A Superſedeas was ordered 
to the Writ of Attachment upon that Information, guia erronice 
emanavit : And all further Proceſs upon the ſaid Information was 
ordered to be ſtayed, - until the Court ſhould be further moved 
on the Part of the Proſecutor. 


Hil. 7 Ann. It was ordered that an Information in the Nature 
of a Quo Warrento ſhould be exhibited againſt Alexander John, 
to ſhew by what Warrant he claims the Liberty and Privilege 
* to AMOVE Capital Furgeſſes of the Borough of Le/twithiel in 
Cornwall, and t9 chooſe others in their Places ad libitum ſuum 
„ proprium.“ 


Paſch. 3 G. 2.— A Rule was made upon Villiam Pole, one of 
the Eailiffs of Liverpoole, and upon Richard Norris and others, 
Twenty-two of the Common Council of the ſaid Borough, to 
ſhew Cauſe why an Information in the Nature of a Quo /Varranto 
thould not be exhibited againſt them, to ſhew e by what War- 
* rant They, without the Mayor, and not being Twenty-five 
© of the Common Council of the ſaid Town, claim to have uſe 
« and enjoy the Liberty Privilege and Franchiſe of electing ab- 
2 © proving. and admitting Perſons to be Burgeſ/es of the aforeſaid 

1lown.” 


Which Rule, after ſeveral Enlargements, was in Mich. 4 G. 2. 
made abſolute. 


And in Paſch. 4 G. 2.—Rules were given, to plead to an In- 
formation which had then been accordingly exhibited againit 
them: And a Plea of Diſelaimer was entered. 
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In Mich. 32 G. 2.— An Information in the Nature of a 99 
Ilarranto was ordered to be exhibited againſt H,, Lewis, 
Clerk, to ſhew by what Authority He claimed © to make aud 
« ſwear free Burgeſſes of the Borough of New Radnor, without the 
„ Concurrence of the Bailiff Aldermen and Capital Burgeſſes of 
** the ſaid Borough.“ 


And an Information was exhibited againſt him accordingly, 
On theſe Precedents, 
The CovurrT granted the Information. 


It was ſettled by an eminent Hand; and was to the following 
Effect 5 


Trinity Term 8 G. 3. Northamptonſhire—to wit—Be it re- 
membred &c, Cc. That the Town of Northamptim is an ancient 
Town; and that the Mayor Aldermen and Burgeſſes of it novw 
are, and for Thirty Years now laſt paſt and upwards, have been 
One Eody Corporate and Politic &c, by the Name of the Mayor 
Bailiffs and Burgeſſes of the Town of Northampton; Any that 
within the ſaid Town of Northampton, for and during the whole 
Time aforeſaid, there have been and ought to be a Mayor Two 
Bailiffs Eight Aldermen and Forty-eight Burgeſſes, who have 


been and are, and have been and are called The Company of 


„Eight and Forty, of the ſaid Town, and an indefinite Num- 
ber of Freemen of the ſaid Town; Ax p that the Place or Office 
of a Freeman of the ſaid Town is a Place or Office of great 
Truſt and Preeminence within the ſaid Town, touching the Rule 
ard Government of the ſaid Town and the Adminittration of 
Public Juſtice within the ſaid Town; Anp that the Mayor and 
Bailiffs of the ſaid Town for the Time being, and ſuch other 
Burgeſſes of the ſaid Town as have been Mayors or Bailiffs of the 
faid Town, and the Company of Eight and Forty for the Time 
being, during all the Time aforeſaid have been and are the 
Common Council of the ſaid Town; Ax p that the Mayor and 
Bailiffs of the ſaid Town for the Time being, and ſuch other 
Burgeſſes of the ſaid Town as have been Mayors or Bailiffs of 
the ſaid Town, and the ſaid Company of Eight and Forty for the 
Time being, or the major Part of them in Common Council 
aſlc ubled, have elected and ought to et ſuch and ſo many fit 
Perſons to be Freemen of the ſaid Town, as to Jem hath ſeemed 
meet; AND that zo Perſon ought to be admittiu' a Freeman of the 
ſaid Town, UNLEss elected thereto in Manner aforeſaid, or in- 
titled to be a Freeman of the ſaid Town by Br. ar Servitude, 
according to the Cuſtom of the ſaid Town. TuEU the Informa- 
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tion charges, THAT Thomas Breton of the ſaid Town Eſq. (being 
Mayor of the ſaid Town,) and John Jeyes of the ſaid Town Gen- 
tleman (being Town-Clerh+ of the ſaid Town,) on 1oth Novem- 
ber 8 G. z. did ule and exerciſe, and from thence until the Time 
of the Exhibiting of this Information have there uſed and exer- 
ciſed, and ſtill do vſe and exerciſe, without any legal Warrant, 
Royal Grant, or Right whatſoever, the Liberty Privilege and 
Franciije of ADMITTING Perſons FREEMEN of the ſaid Town, 
<oho had not nor have any PREVIOUS TITLE to be Freemen of the 
jaid Town, by Birth Servitude or Electiau; AND for and durin 

all the Time laſt aforeſaid, have there claimed, and ſtill do there 
claim, without any legal Warrant, Royal Grant, or Right 
whatſoever, the Liberty Privilege and Franchiſe, of ADMITTING 
PrrasoNs to be Furrux of the ſaid Town of Northampton, 
who had not nor have any PREvious TITLE thereto by Birth 
Servitude or Election; And during the Time aforeſaid, have, 
without any legal Warrant, Royal Grant, or Right whatſoever, 
ADMITTED divers Perſons, to wit One hundred and Fifty Per- 
{ons (whoſe Names are at preſent unknown to the ſaid Coroner 
and Attorney) FREEMEN of the ſaid Town; Which ſaid Perſons 
or Any of them HAD NOT ANY PREVIOUS TITLE thereto b 

Birth Servitude or Election: Which ſaid Liberty Privilege and 


Franchiſe they the ſaid Thomas Breton and John Jeyes, for and 


during all the Time laſt abovementioned, upon our ſaid Lord the 
preſent King, without any legal Warrant Royal Grant or Right 
whatſoever, have uſurped and ſtill do uſurp c. &c. Where- 
upon Sc, to anſwer Sc, and ſhew by what Authority they claim 
to have uſe and enjoy the Liberty aforeſaid. 


To this Information the Defendants plead—THarT the Town 
of Northampton is an ancient Town, and that the Mayor Alder- 
men and Burgeſſes of it are and for Thirty Years paſt and up- 
wards have been a Body Corporate and Politic; and that within 
the ſaid Town, for and during the whole Time aforeTaid, 
there have been and ought to be a Mayor, Two Bailiffs, Eight 
| Aldermen, and Forty-cight Burgeſſes, who have been and are 
called The Company ot Forty-erght of the ſaid Town,” and an 
mdefinite Number of Freemen of the faid Town; AND that the 
Mayor and Bailiffs of the ſaid Town for the Time being, and ſuch 
other Burgeſſes of the ſaid Town as have been Mayors or Bailiffs of 


the ſaid Town, and the ſaid Company of Forty-eight, for the Time 


being, during all the Time aforeſaid, have been and are the Common 
Council of the ſaid Town, (as by the Information is ſuppoſed.) BuT 


the ſaid Thomas Breton and Jobn TJejes further ſry, That the ſaid 


Town of Northampton now is, and from Time whereof the Me- 
mory of Man is not to the contrary hath been, an ancient Town 
and that the Burgeſſes of the ſaid 'Town, at the Time of making 
the Letters Patents hereafter mentioned, to wit, the 3d of Au- 
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gig C. 2. and from Time whereof the Memory of Man then 
was not to the contrary, had been, One Body Corporate and Po— 
litic, in Ded Fact and Name; And that within the ſaid Town 
and ! crouch there then was, and from Time whereof the Me— 
mory of May was not to the contrary had been, and from thence- 
forth itherto hath been, a certain Officer called a Mayor of the 
fd Jon, and a certain other Officer called the Town-Cler} of 
the fai Town. And the ſaid Breton and Jeyes further ſay, that 
King Charles the Second by his Letters Patent, dated zd Au- 
grft 15 Regui, granted, that the Town of Northampton ſhould be 


a free Town of itſelf ; And that the Purgeſles and their Succeſſors 


mould be One Body Politic and Corporate, by the Name of the 
Mayor Bailiffs and Burgeſſes of the Town of Northampton ; 
and that there ſhould be a Mayor, and Two Bailiffs ; and Forty- 
eight of the Commonalty, who ſhould be called © The Com- 
„ pany of Forty-eight;“ And that the aforeſaid Mayor and Two 
Bailiffs and /uc4 other Burgeſſes of the ſame Town who formerly 
had been or thereafter from Time to Time ſhould be Mayors or 
Bailifis of the ſame Town, together with the aforeſaid Forty- 
eight Burgeſſes called“ The Company of Forty-eight,” ſhould 
be and be called “ The Common Council of the Town aforeſaid ;” 
and thould be from Time to Time aſſiſting and aiding to the 
Mayor of tne faid Town for the Time being, in all Caſes and 
Matters touching or concerning the Town aforeſaid. . And the 
taid late King further willed, and by the ſame Letters Patents 
granted to the aforeſaid Mayor Bailiffs and Burgeſſes of the afore— 


Said own of Northampton and their Succeſſors, That the Mayor 


and Bailihhs of the Town aforeſaid for the Time being, and tuch 
Burgeſſes or the fame Town which theretofore had been, or 
therealter from hime to Time ſhould be, Mayors or Bailiffs of 
the ſame Toben, together with the aforeſaid other Burgeſſes 
called “ The Company of the Forty-eight,”” and their Succeſſors 
tor the Time being, or the major Part of them, (of which ma- 
jor Part, tne late King willed that the Mayor of the Town atore- 
j2id for the Time being, and ſuch Three other Burgeſſes of the 
Town afarclaid, which theretofore had been or thereafter ſhould 
be Mayors, commonly called Aldermen of the ſame Town, 
ſhould be One,) ſhould have full Power and Authority to conſti-— 
tute ordain and make, from Time to Time, ſuch REASONABLE 
Laws Statutes and Ordinances whatioever, which to Them, ac- 
cording to their /5und Diſcrition (as aforeſaid) ſhould ſeem to be 
good and wholeſome, profitable, honeſt, and neceſſary for the good 


Rule and Government of the {aid Burgeſles Artihcers and Inha- 


bitants of the Town aforeſaid, for the Time being; And tor a 
Declaration, in what Manner and Order the aforeſaid Mayor 
Bailiffs and Burgeiles, and the Artificers and Inhabitants and Re- 
ſidents of the Town aforefaid, for the Time being, ſhould have 


demean and uſe themſelves in their Offices Charges and Employ- 
2 ments 
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ments within the Town aforeſaid and the Limits of the ſame; 
and for the further Good and public Service Government and 
Bettering of the ſaid Town, and victualling of the ſame ; and for 
lerying of Monics to the Ufe and Behoof of the ſaid late King, 
his Heirs and Succeſſors, or to the neceſſary Uſes of the ſame 
Town ; And allo for the better Preſervation Government Diſpo- 
ſing Letting and Setting of Lands Tenements Poſſeſſions Rents 
Revenues and Hereditaments to the aforefaid Mayor Bailiffs and 
Lurgeſſes and their Succeſſors given granted aſſigned or confirmed, 
or thereafter to be given granted or affigned ; and for Accounts 
Matters and other Cauſes whatſoever touching or any ways con- 
cerning the Town aforeſaid, or the State Right and Intereſt of the 
ſame Town; as by the ſame Letters Patent, amongſt other 
Things, may more fully appear : Which fame Letters Patent; 
afterwards, to wit on the ſaid :d Day of Auguſt in the ſaid Fif- 
teenth Year of the Reign of the ſaid late King Charles the Second 
at the Town of Nerthampton aforeſaid, the then Mayor Bailiffs and 
Burgeſſes of the Town of Northampton atoreſaid accepted and a- 
greed to. AND the ſaid Thomas Breton and John Jeyes further ſay 
That the MAvok and Town-CLERK of the ſaid Town of Vor- 
thampten for the Time being, from Time whereof the Memory 
of Man 1s not to the contrary, have admitted, and have ufed and 
been accuſtomed to admit, and during all the Time aforefaid of 
Right OUGHT to have admitted to the FREEDOM of the ſaid Town 
of Nerthampton, ALL Perſons having a Right to be admitted to 
the ſame; whether by reaſon of Hirth or Servitude, or by Virtuo 
of any Order or Ordens of the ſaid Mayor Bailiffs and Burgeſſes, 
or in any ether Manner howſoever; to wit, at the Town of 
Northampten aforeſaid. And the ſaid Thomas Breton and John 
eyes further ſay, That on the 22d Day of October in the Year of 
our Lord 1:67, the then Mayor and Bailiffs and the major Part 
of ſuch of the then Burgefles of the ſaid Town who theretofore 
had been Mayors or Bailiffs of the ſame Town, and the other 
then Lurgeſſes of the ſame Town called“ The Company of 
« Forty-cight,” (whereof the then Mayor and three other Bur- 
geſſes of the ſame Town, Each of whom had theretofore been 
Mayors of the fame Town, were Four,) did, in due Manner, 
meet and aſſeinble themſelves at the Guilaball within the ſaid 
Town, in order to conſult compoſe conſtitute ordain make and 
eſtabliſh ſuch BYE-LAWS STATUTEs ORDINANCES and CoN- 
STITUTIONS, as to them ſhould ſeem good wholeſome profitable 
honeſt and neceſſary, according to their found Diſcretion, for the 
better Rule and Government of the ſaid Town of Northampton : 
And being then and there ſo met and afſembled as aforeſaid, for 
the Purpoſes aforeſaid, They the ſaid then Mayor Bailiffs and 
Burgeſſes of the ſaid Town of Northampton did then and there in 
due Manner compoſe conſtitute ordain make and eſtabliſh a cer- 
tain good wholeſome profitable honeſt and neceſſary ORDINANCE 
PAR IV. Vor. IV 48 or 
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or ByE-LAw, to wit, —“ That any Perſon or Perſons (not be- 
ing entitled to the Freedom of the ſaid Town by Birth or Ser- 
e v:tud?2) ſhould be thereafter ADMITTED fo the Freedom of the 
„ (aid Town, upon PAYMENT of the Price or Sym of TEN 
% PounDs; Except ſuch Perſon or Perſons who had married or 
* ſhould be married (at the Time of their Admiſſion) to the 
* Daughter of a Freeman of the ſaid Town; And Thoſe, upon 
* Payment of the Price or Sum of Five Pounds; with the uſual 
* and accuſtomed Fees; Provided that upon every ſuch their 
«© Admiſſion, they ſhould reſpectively pay for the ſame, in Caf 
* as aforeſaid ; and that no Note or other Security ſhould be ta- 
* ken as a Conſideration for ſuch Freedom: — As by the ſaid 
Ordinance or Bye-Law, Relation being thereunto had, may more 
fully appear. Which faid Ordinance or Bye-Law hath ever ſince 
the Making thereof hitherto been and ought to have been con- 
ſtantly obſerved and kept by the Mayor Eailiffs and Burgeſſes of 
the ſaid Town of Nor/bampton : And the ſame Ordinance or Bye- 
Law 1s (till in full Force and Virtue, not in the leaſt annulled 
abrogated or repealed. And BY VIRTUE of the ſaid Ordinance or 
Bye-Law, the ſaid Thomas Breton, being Mayor, and the faid 
John Feyes, being Town-Clerk, of the ſaid Town of Norihamp- 
ten for and during all the Time laid and mentioned in the ſaid 
Information in that behalf, at the ſaid Town of Northampton in 
the County of Northampton aforeſaid, have uſed and exerciſed 
and ſtill do uſe and exerciſe the Liberty Privilege and Franchiſe 
of admitting Perſons PAYING SUCH SuMs of Money as by the 


* 


ſaid Bye-Law directed, to be FREEMEN of the ſaid Town, 208 
Had not nor have any PREVIOUS TITLE to be Freemen of the ſaid 


Town, by Birth Seruitude or Election; and for and during all 
the ſame Time have there claimed, and ſtill do there claim, the 
Liberty Privilege and Franchiſe of admitting Perſons PAYING 
SUCH Suus or Mon as by the faid Bye-Law directed, to be 
Freemen of the ſaid Town of Northampton; who had not nor have 
any PREVIOUS TITLE thereto, by Birth Servitude or Election; 
as it was and ſtill is lawful for them to do. Wirnour this, 
« That no Perſon ought to be admitted a Freeman of the ſaid 
« Town, wnleſs elected thereto in ſuch Manner as in the ſaid In- 
« formation is mentioned, or intitled to be a Freeman of the 
« ſaid Town by Birth or Servitude;“ as by the ſaid Information 
is ſuppoſed: And alſo wiTnouT this, “ That they the faid 
« Th.mas Breton and Fobn Jeyes the ſaid Liberty Privilege and 
Franchiſe in the ſaid Information abovementioned, upon our 
ſaid Lord the preſent King have uſurped and do uſurp, in Man- 
* ner and Form as in and by the ſaid Information is alledged 
« them.” All and ſingular which ſaid Matters and Things they 
the ſaid Thomas Breton and John eyes are ready to verify as the 
Court ſhall award. Wherefore they pray judgment ; and that the 
ſaid Liberty Privilege and Franchiſe, ſo by them claimed in Form 

3 5 aforeſaid, 
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aforeſaid, may be allowed and adjudged to them; and that they 


may be diſmiſſed and diſcharged, by the Court, hereof, and from 
the Premiſſes above charged upon them. 


To this Plea the King's Coroner and Attorney demurs, gene- 


rally ; and prays Judgment againſt the Defendants ; and that they 
may be convicted and forejudged. | 


The Defendants join in Demurrer. 


Mr. WALLACce, for the Proſecutor, objected that this Bye- 
Law, “ That any Perſon, not intitled to the Freedom either by 
« Birth or Servitude, ſhould be admitted to the Freedom upon 
« Payment of a certain Price or Sum of Money, was a bad One. 


Mr. A$HURST, contra, for the Defendants, argued that it is a 
good and valid One. | 


The CouRT were clearly of Opinion, That this Bye- 


% Law was an Alteration of the Conſtitution given by the 
«© Crown; and void.” 


ACCORDINGLY— 
Per CuR'. unanimouſly — 


JupcmenT for the KING. 


Dickſon ver/us Fiſher. 


HIS was an Action of Debt, upon the Statute of 2 G. 2. 
c. 24. For the more effectual preventing Bribery and 


Corruption in the Elections of Members to ſerve in Parlia- 
„ ment.” 


The Defendant pleaded the general Iſſue. 


Upon the Trial (at the laſt Summer Aſſizes for Eſex,) the 
Plaintiff gave in Evidence the Writ which iſſued to the Sheriff of 
the County of E/ex, with his Return indorſed : To this was an- 
nexed the Indenture of Return between the Mayor and Commo- 
nalty of the Borough of Colcheſter of the one Part; and the ſaid 
Sheriff, of the other Part. | 


He alſo gave in Evidence the Precept iſſued by the ſaid Sheriff 
to the Returning Officer for the Borough of Colchefter, diſannexed 
and ſeparate from the ſaid Writ and Indenture. 

Upon 


Monday 28th 
Nov. 1768. 
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_ ought to have been received. 


Upon the Face of the I recept, the Words © and Commenal!y” 
appeared to have been inſerted ; and though ſtruck through with 
a Pen, vet remained eg ble. 


It appeared further in Evidence, that the Precept was origi— 
nally annexed to, and returned with the Writ and Indenture to 
the Sheriff; but was not filed, with the ſame, in the Crown- 
Otfice. 


The Defcndant offered parol Evidence, by the Mayor, to ſhew 
that the ſaid Words © and Commonalty” were in the Precept, 
and no wile obliterated, when the ſame was delivered to the ſaid 
Mayor, and when it was returned by Him to the Sheriff annex- 
ed to the ſaid Indentute, 


The QuesT1ons ſtated for the Opinion of the Court were— 


iſt. Whether the Inſtruments above ſtated, and given in Evi- 
dence by the Plaintiff, /uficrently prove and ſupport the Declaration ; 
v. That the Precept, in the Declaration mentioned, iſſued, 
directed to the Mayor of Coicheſter.” 


2dly. Whether the above Paro/-Evigence that the Words 
and Commonalty” were not obliterated, when the Precept 
iſſued from the Sheriff and was delivered to the ſaid Mayor, and 


when it was returned by Him to the Sheriff, was adm!/:ble, and 


It came on to be argued on Tueſday laſt (the 22d Inflant) by 
Mr. Serjeant Leigh for the Plaintiff, and Mr. Harvey tor the 
Defendant, | 


Mr. Serjeant Leigh—The Precept was the /eft and the o 
Evidence whereby We could prove our Averment * that the 
Precept iſſued.“ 


They could not bring Parol- Evidence againſt the Record. 
The Record muſt be averred, as it ſtands upon the Face ot it: 
And, as it ſtands, it is directed“ to the Mayor of the Borough 
«« of Colcheſter.” 


But if it ſhould be admitted that the Words © and Commonaity” 
are, in Fact, not obliterated ; yet, it is a Precept directed to the 
Mayor : And no other Perſon has any Thing to do with it. By 
the expreſs Direction of the Statute of 7 & 8 V. 3. c. 25. § 1. 
—the Precept is to be delivered to“ the proper Officer of every 


«« Borough Cc; and to no other Perſon whatſoever,” 
3 Therefore 


** — —_ 
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Therefore the additional Words “ and Commonalty” would 
be nugatory. 


Mr. Harvey, contra This is an Action upon a very penal Act 
of Parliament; the Particeps Criminis is admitted as Evidence; 
and it is a hard Verdict: Therefore we may reaſonably inſift 
upon every Thing that we can object to. 


The Plaintiff ſets forth, That the Sheriff iſſued his Precept i 
directed © 79 the Mayor of Colcheſter.” The Precept produced in | 
Evidence is directed © To the Mayor and Commonalty.” This is N 
quite ancther Precept; and does not ſupport the Declaration. 1 


By 7 &8W. z. c. 25. the Precept is to be * directed to the Car- v. $ea. 1. 
porate Body; though it is to be delivered to the Returning Officer, 1 By 23 Ul. 


And the conſtant Practice is foÞ, A 0 


| are to be di- 
But theſe Words“ and Commonalty” were not obliterated: 1d © Ts 


The Caſe only ſtates “ that a Pen appeared to have been drawn 0 ny 2 
* through the Words and Commonalty ; but that they ſtill re- * or Bailifi 


4 q * "4 47 * 
« main legible.” « or Bailiff, ! 
| where there i 


is co Mayor. 


They ought to have ſhewn by parol Evidence, “ that there 
„ was an Obliteration, prior to the Delivery.” This they did 
not do. | 


On the contrary, I offered the parol Evidence of the Mayor, 
„ that there was no Obliteration at all, when the Precept was | 
« delivered to Him.” And this was a mere Matter of Fact col- 
lateral to the Record, It was only to ſhew «what the Record 
was. They ought to have offered parol Evidence, to prove it : 
And we ought not to have been refuſed to give Evidence ** that 
e the Precept produced by them was zo the true Record.” 


This is a material Variation in the Direction of the Precept. 
Of which, 2 Salk. 660. Queen v. Dr. Drake, is a Proof: Where, in 
ſetting forth a Sentence of the Libel, it was recited with the Word 
nor inſtead of ** not;” but the Senſe was not altered thereby; 
and yet it was holden a fatal Variance. The preſent Variation 1s 
much greater than that. The Record ought to have been ſet 
forth exactly as it is. In 6 Mod. 167. . v. Carter, which 
was an Indictment for Perjury, a flight Variation in reciting ' 
Record was a good Objection. 


The Words ſtand legible in the Record produced in Evidence ; 1 
and make a fatal Variance from the Declaration. 


pax r IV. Vor. IV. 47 Mr. 
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Mr. Serjeant Leigb, in Reply, denied it to be a hard Verdict; 
and ſaid that the Caſes cited do not apply to his Caſe. 


The Direction of the Precept ſhould be to the Returning 
Officer, who is to do the Acts thereby required. 


The Queſtion ſtated ſhews that the Words were 9b/iterated at 
the Time of the Trial. 


We were to form our Declaration upon the Precept as it 
ſtands: We are not to account for the Alteration, We were on! 
to produce the Precept, to ſhew that it is as we have declared. 
And it now ſtands directed as it ought to be. 


Lord MaxsF1IELD—Thele Precepts ought to be directed 
to the Returning Officer. The Plaintiff ſcarches the Office, and 
finds 1t with this Alteration or Correction. Theſe Words were 
put in by Miſtake : They are therefore ſtruck out. They would 
be Surpluſage, it they ſtood there. It is the ſ:me as if they had 
never been in. The Precept ought to be directed to the Return- 
ing Officer: And the Practice is ſo. Therefore as the Flaintiff 
has produced the Precept, no parol Evidence ought to be re— 


ceived, to make it erroneous. 


The REesT of the CoukT concurred. 
Per CuR'. unanimouſly 
Let the PosTE A be delivered to the PLAINTIrE. 


But it was delayed for Two Days, upon Mr. Harvey's defiring 
to have an Opportunity of moving for a new Trial ; which he 
could not do, by the Practice of the Court, without laying a 
ſpecial Ground f for ſuch a Motion. He ſuggeſted, that he had 
Reaton to apprehend that the Judge who tried the Cauſe was of 
Opinion ed the Verdict. 


On Friday lat, the 25th Initant, Cauſe was ſhewn why the 
Defendant ſhould 7 be at Liberty to move tor a new Trial. 


The Cauſe ſhewn was, That by a : general Rule of the Court, 
no new Trial can be moved for, after the fir/t Four fitting Days, 
(7. e. Sundays excluded) of the Term; wunzeſs ſpecial Les :ave be 
aſked and obtained, for this Purpole. 


And the Counſel for the Plaintiff relied on this eſtabliſhed 
Practice of the Court, There was no Realon,. they ſaid, to take 
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this Caſe out of the common Rule; no ſpecial Ground laid, to 
induce the Court to depart from it: It was the mere Laches of 
the Attorney. 


”_ 


N. B. The Affidavit of the Attorney (Mr. Ward) was no more 
than that he was not at firſt inſtructed about it; and when 
he was fo, he did not apprehend that he was precluded 
from moving for a new Trial after the Four Days were ex- 


pired. 


Lord MAansFIELD—The great Ground of the Motion is 
a Suggeſtion * that Mr. Harvey has Reaſon to apprehend that 
«© Mr. Baron Smythe, who tried the Cauſe, is of Opinion againſt 
© the Verdict.” If that is fo, there ſeems to be Reaſon for their 
being let in to apply now, for what we ſhould have granted if 


they had applied in Time. 


Mr. Juſtice YATEs added another Reaſon for it; viz. 
That in Order to come at Juſtice, the Court might relax their 
own Rule; ſince the Attorney might conſider the Matter as till 
depending, till the Caſe was argued. And he obſerved, that 
this is a Sort of Criminal Caſe, attended with heavy Conſe— 
quences. 


— 
* — 


ADJoURNED till Mr. Baron Smythe's Report ſhould be 
obtained. 


Mr. Juſtice WiLLEs now communicated the Faron's Report: if 
Which ſpecified the Evidence, and did not expreſs any Diſſatis- | 9 
faction with the Verdict 


Lord MAnsFIELD—This was a Motion for I iberty to 
move for a new Trial, though the Four Days were elapſed, Which | 
are by the Rule and Practice of the Court limited for making 
Motions of that Sort. It has been objected, “ that no ſuch 
Motion can be made after that limited Time; as no Leave was 
given for it.” But ir there appear, under the particular Cir- 
cumſtances of the Caſe, ſifftrient Grounds to us, to excuſe the 
Delay; and that, to attain Juſtice, there ought to be a new 
Trial; we may make an Exception to the general Rule of 
Practice. And therefore we detired (amongſt other material 
Circumſtances) to have the Judge's Report of the Evidence. The 
Judge does not declare any Diſſatisfaction at the Verdict. He 
certifies the Particulars of the Evidence; and that the Jury gave 
their Verdict upon believing a Witnels for the Plaintiff, though 
he was contradicted by ſome of the Defendant's Witneſſes. 
The Jury had a Right to judge of the Credit of the . 
t 
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It vas their proper Province. There does not appear to be ſuf 
ficient Reaſon to ſet aſide this Verdict and direct a new Trial. 
Therefore the Rule muſt be diſcharged. 


RuLz DISCHARGED. 


—_ 
— 


Rex verſus Inhabitants of Stanlake. 


See this Caſe in the Quarto-Edition of my SETTLEMENT- 
CasEs, Ne. 192. Page 627. 


Rex ver/us Inhabitants of Notton. 


See this Caſe in the Quarto-Edition of my SETTLEMENT = 
; CasEs, N®. 193. Page 629. 


Rex ver/us Inhabitants of Bitton. 


See this Caſe in the Quarto-Edition of my SETTLEMENT= 
CasEs, N®. 194. Page 631. 


Rex ver/us Inhabitants of Garway. 


See this Caſe in the Quarto-Edition of my SETTLEMENT= 
Casrs, No. 195. Page 632. | 


The End of Michaelnmas Term 1768. 9 G. 3. 


Hilary 


Hilary Term 


9 Geo. 3. B. R. 1769. 


Grey wver/us Smithyes and One Other. 


HIS was an Action on the Statute of p @ 8 V. z. c. 
25. for the further regulating Elections of Members 


lar Proceedings of Sheriffs and other Officers, in the 
« electing and returning ſuch Members,” 


The Cauſe of Action aroſe at an Election of Members of Par- 
liament for the Borough of Colcheſter. It came on to be tried at 
the Aſſizes for the County of E And the Plaintiff was non- 

ſuited, by the Opinion of the Judge who tried it. 


The Declaration ſtated the Writ for the Election, and the De- 
livery of it to the Sheriff; and that the Sheriff, by Virtue of it, 
made a Precept to the Mayor of Colebeſter, who was the proper 
Officer; and delivered it to him; and that the Mayor indorfM 
the Day of his Receipt thereof in his Preſence; and forthwith 
. cauſed public Notice to be given of the Time and Place of 
Election; and proceeded to Election thereupon within Four Days 
after his Receipt of the Precept &c. 


On the Precept being produced, it appeared that it was deli- 
vered to the Mayor, in the Preſence of Two SUBSCRIBING Wit- 
neſſes who atteſted ſuch Delivery of it to him: But this Proof 
was not offered to be made by either of Themſelves, but by a 


third Perſon. 


The Objection to this Evidence was © That the Progf offered, 
« of his Delivery of the Precept to the Mayor, was not by the 
« Evidence of EITUER of thoſe Two ſubſcribing Witneſſes, bat by 
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another Perſon.” And upon this Objection, Mr. Juſtice Ba- 
thurſt nonſuited the Plaintiff. Whereupon, the Plaintif moved 
for a new Trial ; and the Judge made his Report : Which it is 


not neceſlary to particularize. The latter Part of it ſtated tlie 
Objection. - 


Upon ſhewing Cauſe againſt a new Trial, on Thurſday the 
24th of November 1768 — 


Sir Fletcher Norton and Mr. Cole, on behalf of the Plaintiff, 
agreed that , it was neceſſary to prove the Indorſment, it ought 
to have been proved by the mnffrumental Witneſs: But they de 
nied that it was at all NECESSARY to prove the [ndorſrent, All 
that was neceſſary to be proved was the Right to chooſe Mem- 
bers; the Writ being delivered to the Sheriff; the Delivery of 
the Precept to the Returning Officer; and the going to an Elec-- 
tion thereupon. 


Mr. Morton, contra, for the Defendant— 


The Plaintiff ought to prove “ that there was a good Election 
* had: And the Delivery of the Precept to the proper Retury- 
ing Officer, is a neceſſary Step towards a good Election. Thers— 
fore it ought to be properly proved. 


The Precept was a Record. By 23 H. 6. c. 15.F1. It is to 
be returned to the Sheriff by Indentures: And by a ſubſequent 
Statute, the Return is to be filed in the Fetty-Bag Ofhice*. The 
Precept, being annexed to the Indenture, is a Record, and mul: 
be proved as a Record. But this Precept was taken of from the 
Indenture; and thereby became only an [n/?rument, not a Record, 
This Inſtrument therefore ought to be proved as an [n/trument. 
And this Inſtrument having a /ub/eribing Witneſs to the Delivery 
of it to the Mayor, it ought to have been proved by er- 
ing Witneſs, as being the beſt Evidence that could be had. 


Therefore, as it was a Reguijite to this Election that the 
« Precept ſhould be delivered to the Mayor;“ and allo © that 
*© ſuch Delivery be properly proved; and here are 7 wo ſib/crib- 


ing Witneſſes to this Delivery; the Delivery ought to have been 


proved by One at leaſt, of the ſubſcribing Witneſſes: For Want of 
which, the Plaintiff was preperty nonſuted. 


The CovukrT took Time to adviſe. 


Lord MANsFitLD hinted, that the Atteſtation of the 


Witneſſes relates to the Time of the Precept's being delivered 0 
| „the 


— —— 
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the Returning Officer. But the Time of ſuch Delivery is not, in 
bis Caſe, neceſlary to be proved, 


Cur' adviſare. 


On Saturday 26th of the ſame November 1768, Lord Mans- 
field delwered the Opinion of the Court, 


The latter Part of Mr. Juſtice Bathurſt's Report was That 
*© as neither of the Perſons, who atteſted the Indorſment of the 


Day the Mayor received it, was called, He thought there 
* ſhould be a Nonſuit againſt the Plaintiff.” 


Upon this, the Counſel acquieſced, and proceeded no further. 
But that was only Decency : By which, they ought not to ſuf- 
fer. It is always decent for the Counſel to acquieſce in the Opi- 
nion of the Judge, at the Trial: But it is not reaſonable that 
the Parties ſhould be bound down by it, if that Opinion be 


wrong. 


Though this is an unfavourable Caſe, and the Bribe ſo low * ; * It was only 
yet this comes before the Court as a general Rule of Evidence : half a Guinea. 
And it the Court ſhould agree with Mr. Juſtice Bathurſt, it 


would be always neceſſary to prove the Time of the Delivery of 
the Precept. 


\ The Queſtion agitated before him was! Whether the Deli- 
very of the Precept to the Mayor was neceſſary to be authen- 


* ticated by the Witneſſes who had /ub/cribed their Names in At- : 
* teſtation of ſuch Delivery.” 


Wr ALL think, that if it had been the Caſe of the Mayor 
himſelf, ſuch an Atteſtation of the Time of the Delivery of the 
Precept to him and of his indorſing it in the Preſence of the 
Perſon who delivered it to him, might be material : And the 
Rule „of the znffrumental Witneſſes being the proper Witneſſes 
* to prove a Fact which they have atteſted, (as being the beſt 
* and propereſt,”) may hold, as far as relates to the Defence of 


the Mayor himſelf, in Caſe of his being put to juſtify his own 
Conduct. | | 


But the preſent Caſe is not the Caſe of the Mayor himſelf: It 
is on a collateral Queſtion, and concerns a THIRD Perſon, to 
whom the Indorſment made by the Mayor is zmmateral. 


The Clauſe in the Act of 7 @8 W. 3. c. 25 T. inflicts a Pe- + Vide ſe. 
nalty on the Mayor's omitting to indorſe the Day of receiving the 6. 
Precept: And it is material to H/. But this ird Perſon can 

3 | not 
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not know when it was indorſed, how it was indorſed, or when it 
was atteſted. Therefore his Difficulty of proving theſe Circum- 
ſtances ought not to be laid on a third Perſon. 


A Proof of the Corporation's Right to chooſe Members ; and 
of the Precept's I ſuing, as declared upon; and of the Delivery of 
it to the Returning Officer; and of the going to an Election 
thereupon ; might be enough for the Plaintiff in this Action, to 
make: And it does not appear that he would have been deficient 
in making all proper Proof. But all further Proof that he could 
have made, was /topt by this Opinion of the Judge holding the 
Neceſſity of proving this Delivery of the Precept to the Mayor, 
15 the inſtrumental Witnrſſes who atteſted the Delivery, or by One 
of them. 


Therefore WE are ALL of Opinion, that the Nonſuit was too 
early in the Cauſe; and that there ought to be a new Trial. 


RurE for new Trial made ABSOLUTE. 
On the Monday the 28th of November 1768, Lord Mansfi-1d 
faid that Mr. Juſtice Batbur/t apprehended that the Court had 
miſtaken his Report. | 


Therefore let the Rule be enlarged till the next Term; that 
we may have Mr. Juſtice Bathurſt's additional Report. 


His Lordſhip intimated to Mr. Cole, of Counſel for the Plain- 
tiff, to wait upon Mr. Juſtice Bathurſt, and refreſh his Memory ; 


if there was any Doubt about the Facts that happened at the 
Traal. | 


RULE ENLARGED. 


| Mr. Cole now reported from Mr. Juſtice Bathurſt, “ that he 


| « was ſatisfied.“ 


| Whereupon 


Lord MansFiELD—The Conſequence of that is, „that 
the former Rule muſt land.” | 


Mayor 
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Mayor of Norwich verſus Berry, One, &c. 


HE Judgment in this Caſe was pronounced in Trinity 


Term 1767: [v. ante, p. 2109. 2116.] The Defendant 
died in October 1767. 


Mr. Aſhurſt, had obtained a Rule for the Plaintiff to ſhew 
Cauſe why the Judgment ſhould not be entered up as of Trinity 
Term 1767, the Time when it was pronounced. (See 6 Mod. 


59, 60. Lord Mobun's Caſe, and the ſame Book 191. Hodges v. 
Templar.) 


Mr. Wallace was for the Plaintiff, and oppoſed the Rule. 


But the CourT thought it a very reaſonable One: And 
Lord Mansfie/d mentioned the Caſe of Tooker v. Duke of Beaufort, 
Hil. 30 G. 2. (which ſee in Vol. 1. p. 147, 148.) 


RurlE made ABSOLUTE, 


Vide 17 C. 2. c. 8. and 8 & 9 W. 3. c. 11. The former (ſect. 1.) 
relates to the Death of either Party between Verdict and Judg- 
ment: The latter (ſect. 6.) relates to the Death of either Party 
after an interlocutory Judgment and before final Judgment. 


Rex ver/us Nathanicl Dawes, Eſq. Mayor of Winchelſea. 


IR Fletcher Norton had moved (on Tueſday 22d November 
\ I 1768,) to ſet aſide a Judgment of Ouſter, which had been 
then lately ſigned againſt the Defendant in this Cauſe, by De- 
fault. 


He did not move it on Beba, of the Defendant ; but upon the 
Foot of his Colluſion with the Proſecutor, 


Sir Fletcher's Clients, on whoſe behalf he made this Motion, 
were Eight Corporators, whoſe Rights were dependant upon the 
Right of Dawes to be Mayor; which Right of his they there- 
fore deſired to defend. 


Mr. Dawes had gone through his Office of Mayor, without 
any Impeachment, till this Information in Nature of a 2 War- 
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ranto was brought againſt him. He refuſed to defend it, and in- 
ſiſted upon ſuffering Judgment to go againſt him by Default; 
although an unexceptionable Indemnification was offered to him 
from theſe Perſons whoſe Corporate Rights depended upon his 
having a Right to the Office of Mayor, 


Sir Fletcher produced Affidavits to prove that the Mayor nei. 
ther had been nor was to be at any Expence in defending his 
Right to the Mayoralty : Notwithſtanding which, he had diſ— 
charged his Attorney from acting any further on his behalf, un- 
der a Pretence that being now doubtful about the Validity of his 
Title to the Office of Mayor, he had determined not to be at any 
further Expence in defending it; though, in Fact, he never had 
been at any Expence at all, but his Expences had been underta- 
ken to be paid, and ſome of them actually paid by other Perſons. 
Immediate Notice was thereupon given to Mr. Dawes, „ that 
| <« he ſhould be 7ndemnified from all Charges and Expences which 
i „ he might incur by making his Defence :” Which he never- 
theleſs refuſed, and ſuffered this Judgment of Ouſter to be ſigned 
againſt him, for Want of it. 


Sir Fletcher Norton now offered to give him any Indemnifica- 
tion againſt any Expence attending his carrying on his Defence. 


The CovrrT thought the Motion reaſonable ; and made 
a RULE upon both the Proſecutor and the Defendant Dawes, for 
them to ſhew Cauſe why the Judgment of Ouſter ſigned againſt 
the Defendant ſhould not be ſet afide ; and alſo why Thomas Orby 
Hunter, Eſq. a Freeman of the ancient Town of Vinchelſea 
ſhould not be admitted to defend, in the Name of and for the 
ſaid Defendant ; he the ſaid Thomas Orby Hunter indemnifying 
the ſaid Defendant from all Coſts and Charges attending ſuch 
Defence or occaſioned thereby. 


Urox ſhewing Cauſe againſt this Rule, many Facts were diſ- 
puted ; and, particularly, whether Mr. Lawes had given up 
« his Claim colluſively, or not.” But it appeared ſufficiently, 
upon the Whole, That the Rights of theſe Corporators, whole 
Corporate Rights turned upon the Validity or Invalidity of Mr. 
Dawes's Title to the Mayoralty, during which they were elected 
into their Offices, would be greatly affected by the Support or 
Deſcrtion of his Title to the Office of Mayor, 


| This Vatter bore a long and warm Litigation : After which, ; 
and upon all the Circumſtances of the Caſe, : 
! | F 
f | The whole CourT were clear, that the Corporation had : 
| ſuch an Intereſt in the Mayor's Title to his Office, and ſuch a 
; Connexion 


— 
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Connexion with it, and ſuch a Right to ſee it ſupported, if it 
was really a good One, that he ought not (as an honeſt Man, or 
as a juſt Corporator,) to deſert and give it up, in prejudice to the 
Rights of the Corporation in general, or of particular Corpora- 
tors, when he was offered a complete indiſputable Indemnifica- 
tion on the Part of thoſe who deſired to defend his Right in or- 


der to ſupport their own. Under theſe Circumſtances, they held 
that it was not in his Power to give it up. 


They did not indeed think him obliged to maintain his own 
Right at his own Expence, merely to ſupport the Rights of thoſe 
who claimed under it; if he either really thought his Title un- 
ſupportable, or found that the maintaining of it would be too 
expenſive for him to bear : But they were very clear, that he 
ought not to be permitted to deſert it, either co//u/ſively or volun- 
tarily, when thoſe whoſe Rights depended upon it were deſirous 
of maintaining it, without any Charge or Expence to him. There- 
fore, | | 


Per CuR', unanimouſly — 


RuLE made ABSOLUTE. 


. Saturday 4th 
Rex verſus Uriah Corden. — il 


HIS was a Conviction by a Juſtice of Peace, upon the 
third Section of the Act of 5G. 3. c. 14. for the more 1 
« effetual Preſervation of Fiſh in Fiſhponds and other Waters.” 1988 


It ſet forth that on a ſpecified Day, at a ſpecified Place, Mar- 
tha Buxton of the Pariſh of Aſbborne in the County of Derby 
Spinſter cometh in her own proper Perſon before the Juſtice, 
and upon her Corporal Oath &c &c giveth me the ſaid Juſtice 
to underſtand and be informed that Uriah Corden of Clifton in the 
Pariſh of Aſbborne in the ſaid County Gentleman, on the 18th 
Day of June laſt paſt, in the Pariſh of A/bborne aforeſaid, did 
fiſh with a Net in a Brook or Stream called the Schoo Brook, in 
that Part of the faid Brook which runneth between the Manor of 
Clifton and the Manor of Offcout and Underwood in the ſaid 
County; and did then and there take kill and deſtroy ſeveral 
Fiſh, againſt the Form of the Statute in ſuch Caſe made and pro- 

vided ; he the ſaid Uriah Corden * not having any juſt Right or „see the pro- 

Claim to take kill or carry away any ſuch Fith ; and the ſaid Part 2 geo - 

of the ſaid Brook or Stream wherein and whereupon the ſaid ag. 5 
Fiſh were fo taken killed and carried away not being in any Park 
or Paddock, or in any Garden Orchard or Yard adjoining or be- 
longing to any Dwelling-houſe, but in other incloſed apes a 
3 ard then 


/ 
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then and there being private Property. And further, on the 
ſame Day and Year aforeſaid, and at the Place aforeſaid, cometh 
One John Chatterton of Aſhborne aforeſaid Gentleman, and giveth 
me the ſaid Juſtice to underſtand that Richard Hayne of Aſbborne 
aforeſaid Eſq. is the true and lawful Owner of the Fiſhery of the 
aforeſaid Part of the ſaid Brook called Scho Brook which runneth 
between the Manor of Clifton and the Manor of Ofcoate and Un- 
derwood in the County aforeſaid. And thereupon the ſaid Martha 
Buxton, the Informant aforeſaid, prays that the ſaid Uriah Corden 
may be convicted of the Offence aforeſaid, according to'the Form 
of the Statute in ſuch Caſe lately made and provided. Wurrx- 
UPON, afterwards, to wit upon the 16th Day of Fuly in the Year 
aforeſaid, at A/hborne aforeſaid in the County aforeſaid, he the 
ſaid Uriah Corgen being by Virtue of my Warrant brought before 
me the Juſtice aforeſaid at Aſbborne aforeſaid to anſwer the ſaid 
Charge contained in the ſaid Information, and having heard the 
ſame, he the ſaid Uriah Corden is aſked by me the faid Juſtice 
If he can ſay any Thing for himſelf why he the ſaid Uriab 
*« Corgen ſhould not be convicted of the Premiſes above charged 
* upon him in Form aforeſaid ;” And becauſe he the ſaid Uriah 


Corden doth not nor can ſay any Thing in his own Defence touch- 


ing and concerning the Premiſes aforeſaid, but doth of his own 
Accord freely and voluntarily acknowledge and confeſs all and 
ſingular the ſaid Premiſes to be true, in Manner and Form as the 
ſame are charged upon him in the ſaid Information ; and becauſe, 
all and ſingular the Premiſes being heard and fully underſtood by 
me the ſaid Juſtice, it manifeſtly appears to me that he the ſaid - 


Uriah Corden is guilty of the abovementioned Offence ſo laid to 


his Charge; it is therefore apJuDGED by me the ſaid Juſtice, that 
the ſaid Uriah Corden 1s GUILTY of the aforefaid Offence ; and 
that he be, and he is hereby convicTED by me the Juſtice afore- 
ſaid, of the Premiſes aforeſaid, according to the Form of the 
Statute aforeſaid; and I the Juſtice aforeſaid do award and ad- 
judge, that for the Premiſes aforeſaid he ATH FORFEITED the 
the Sum of Five Pounds of lawful Money of Great Britain, to 
be paid as the Statute aforeſaid doth direct. In WiTNEess 
whereof, I the ſaid Juſtice to this preſent Record of Conviction 
as aforeſaid have ſet my Hand and Seal, at A/hborne, aforeſaid in 
the County aforeſaid, the 16th Day of Fuly in the Year above- 


written. 
RICHARD BERESFORD (L. S.) 


. 


This Caſe was twice argued by Counſel on both Sides. 


The Counſel for the Defendant took Three Exceptions to the 


Conviction. 


1ſt, Exception. 
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iſt Exception. It don't appear that this Conviction was made 
uon the Complaint of the OwNER, or by Authority from the Ow- 
ner; or even that this was a Fiſhing wrthcut the CoNs EN of the 


Owner, Whereas it appears clearly, upon conſidering this whole 


Act of Parliament, and comparing one Part of it with another, 
that the Complaint of the Owner is eſſentially neceſſary to the 


Juriſdiction given to the Juſtice of Peace by this third Clauſe of 


it. See the Caſe of The King againſt Mallinſon, M. 32 G. 2. B. R. 
ante, p. 681, 682. 


2d Exception. There is no Prœof ben Oath, that Mr. Hayne 
was the Owner; or who elſe was ſo. John Chatterton's Infor- 
mation is not upon Oath: And it is confined to the Time of 
giving it; but ſays nothing about who was Owner at the Time 
of the Fiſhing. 


3d Exception. The Adjudication is © that the Defendant hath 
* forfeited the Sum of Five Pounds, to be paid as the Statute 
* aforeſaid doth direct.“ Whereas it ought to have particularly 
ſpecified and directed to whom it ſhould be paid. 


It was anſwered to theſe Exceptions— 


1ſt, There are no Expreſſions in this Act of 5G. 3. c. 14. 
which require the Complaint to the Juſtice to be made by he 
Owner. The Words are general: The Juriſdiction is given to 
the Juſtice, “ por Complaint made to him upon Oath.” 


2d. The Defendant has confeſſed the whole Charge : And Part 
of it is, © that Mr. Hayne was the Owner.” 


zd. The Act itſelf directs * that the Party convicted ſhall in- 
„ mediately after Conviction pay the Penalty of Five Pounds 
* to ſuch Juſtice or Juſtices betore whom he ſhall be convicted, 
for the Uſe of ſuch Perſon or Perſons as the ſame is thereby 
* appointed to be forfeited and paid unto.” It is enough, to 
fay * convietus oft, et forisfaciet the Sum of Money juxta formam 
Statuti“ 1 Salk, 383. Regina v. Barrett. 2 Sir J. Strange 
858. Rix v. Hawks. N 


The Cour All concurted in holding this Conviction to vide ante, 


be a lad One. They thought that a * tight Hand ought to be 
holden over theſe ſummary Convictions ; and it ought to appear 
to the Court, that the Juſtice has Juriſdiction in the Caſe : 'They 
ought to be kept to a proper Degree of * Strictneſs; and not to 
be made arbitrarily and without Authority. In the preſent 
Caſe, they held that the Juſtice does not appear to have Juriſdic- 
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tion. Here is no Complaint from the Owner; nor does it even 
appear to have been without his Conſent. It ought, at leaft, to 
appear that it was wwtLout bis Conſent. This is plainly implied in 
the Act of Parliament: The giving the Penalty to the Owner 
ſhews it. Here, it does not ſufficiently appear that this was pri- 
vate Property ; or who was the Owner. The Witnels who gives 
the Juſtice to underſtand “ that Mr. Hayne is the Owner,” was 
not upon Oath; and was therefore no Witneſs. The Ownerſhi 

is not ſufficiently charged: Neither is it confeſicd. Ihe Con— 
feſſion goes no further than the Matters charged. The Words 
in the Conviction, “ not having any juſt Right or Claim to rake 
* kill or carry away any ſuch Fiſh,” are the Words and Opinion 
of Martha Buxton; not of the Juſtice of Peace who has made 
the Conviction : And they are too General. The Frovilo from 
whence they are taken, means to except ſuch Perſons as have a 
ſpecial Right to fiſh in the Fiſhery of another. The Offence in- 
tended in this Conviction is fiſhing in the Fiſhery of Mr. Hayne, 
being private Property. But all this might be done, for aught 
that appears upon this Conviction, with the Co,ent of the Owner. 
The Fact ought to appear ſo that the Court may be able to judge 

whether the Conviction be agreeable to Law. If the Owner 
had been the Complainer, that would have ſhewn his Diſſent: 
But this Conviction is upon the Complaint of Martha Buxton ; 
and it does not appear that the Defendant has been guilty of fiſh- 
ing in any Water being private Property, withut Conſent of the 
Owner. 


Per CuR'. unanimouſly— 


| ConvICTION QUASHED. 


Rex verſus John Fletcher. 
Rex wver/us Willam Gould. 


Theſe were Two Convictions exactly like the laſt above, againſt 
Uriah Corden. 


CoNvICTIONS QUASHED. 


Tonna, 
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Tonra, ſurviving Aſſignee of Hitchcock and Edwards, Monday 6! 


verſus Adam Edwards, 


N R. Cox moved, on behalf of the Defendant, that he 
| might be diſcharged on filing Common Hail. He moved 
it upon the Foot of the Plaintiff's Affidavit being inſufficient 
to hold him to ſpecial Bail ; for Want of being poſitive enough, 
as to the Exiſtence of the Debt : -For, that the Plaintiff had only 
ſworn *© that the Defendant was indebted to him in the Sum 


„therein mentioned, As APPEARS by the Bankrupt's Books, and 
% as the Plainttff verily believes.” 


Mr. Cox ſaid, there was a Difference between the Caſe of Ex- 
ecutors or Adminiſtrators and the Caſe of an Aſſignee under a 
Commiſſion of Bankruptcy. The Latter might procure ſtronger 
Evidence than the Former: The Aſſignee might procure a 
poſitive Affidavit from the Bankrupt himſelf. An Afignee 


therefore ought to go further than merely ſwearing to the Bank- 
rupt's Books and his own Belict. 


Lord MAN SFITLD anſwered, that it was not reaſonable 
to put it upon the Aſſignee, to procure an Affidavit from the 
Bankrupt : The Bankrupt might perhaps refuſe to make ſuch an 
Affidavit. Beſides, it has been ſolemnly ſettled “ that ſuch an 
« Athdavit as this, is ſuthcient.” It is as certain as the Nature 
of the Thing will bear. In a Caſe between Barclay and Others, 
Aſignees of Styles and Styles, againſt Hunt, in Michaelmas Term 
1766, we took Time to look into the Caſes and conſider ; And I 
gave the Reſolution of the Court. [See this Caſe and Reſolu— 

tion, ante, p. 1992, to 1996. M. 7 G. 3.] 


The whole Cour agreed it to be a ſettled Point, “ that 
'«« ſwearing to Belief, in this Manner, was ſuthcient for an Exe- 
*« cutor or Adminiſtrator, or an Aſſignee under a Commiſſion of 


„ Bankruptcy.” 


MoT1oN DENIED, 


Sutton ved Biſhop. 


THIS was an Action of Debt brought againſt Biſbap, for 
| the 5007. Penalty, upon the 7th Clauſe of the Statute of 
2 G. 2. c. 24. © for the more effectual preventing Bribery and 
Corruption in the Election of Members to ſerve in Parlia- 


4 ment 2 


Feb. 1769. 
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« ment:” To which Action the Defendant had pleaded “ N. 
e debet; and a Verdict had been obtained againſt him by the 
Plaintiff, at the laſt Reading-Aſſizes; but not fairly and regularly, 
as the Defendant alledged ; who therefore moved to ſet it aſide. 


This Caſe was particularly circumſtanced, long debated, and 
largely diſcuſſed: But the ſhort Subſtance of it was no more than 
this— 


The Defendant Biſhop received a Bribe of Five Guineas from 
One James Earle. He determined to diſcover Earle, in order to 
indemnify Himſelf, purſuant to the 7th Clauſe of this Statute, 
whereby it is enacted “ that if any Perſon offending againſt this 
Act, within the Space of Twelve Months next after ſuch 
Election as aforeſaid, diſcover any other Perſon or Perſons of- 
*« fending againſt this Act, /o that ſuch Perſon or Perſons ſo diſ- 
covered be thereupon convicted, ſuch Perſon ſo diſcovering, 


and not having been before that Time convicted of any Offence 


*« againſt this Act, ſhall be indemnified and diſcharged from al 
«*« Penalties and Diſabilities which he ſhall then have incurred by 
«© any Offence againſt this Act.“ Accordingly, the now Defendant 
Biſhop made this Diſcovery of Earle, upon the very Day of the 
Tranſaction, to Mr. Gray, an Attorney, who was a Commifſio- 
ner to take Affidavits; and at the ſame Time made an Affidavit 
of the Fact, before Mr. Gray. This was done upon the 16th of 
March : And an Action was thereupon brought by One Bingley 


_ againſt this James Earle. The Writ againſt Earle, at the Suit of 


Bingley, was ſerved upon Earle within Three Lays, viz. on the 
tgth of March. Two Months after this, the preſent Action was 
brought by the preſent Plaintiff Sutton, againſt Biſhop, the Re- 
ceiver of the Eribe, who had Two Months before made the 
abovementioned Diſcovery. The Proceſs againſt Hip, at the 
Suit of Sutton was ſerved upon Bi, on the 15th of May. 
Both theſe Cauſes (of Bing/e: v. Earle, and Sutton v. Biſbop) were 
ſet down for Trial on the ſame Day; and were actually tried 
within half an Hour of each other: But the Cauſe of Sutton v. 
Biſhop ſtanding firſt, and as firſt entered, upon the Judge's Paper 
of Cauſes, he would not invert the Order in which they ſtood upon 
his Paper, by trying the other Cauſe (of Bingley v. Earle) hrit, 
though that Action was firſt commenced. The Contequence 
was, that Scten got a Verdict againſt Biſhop: For, Biſhop could 
not ſhew that he had made a Diſcovery of another Perſon ſo as to 
be thereupon convitted. Bingley, on the other Hand, got a Yer- 


dict againjt Earle, upon the Evidence of B jhop. But this Verdict 


came too late to avail BY h in his own Caule at the Suit of Sut - 
ton For, a Verdict had already been given againſt him; which, 
as his Counſel inſiſted, could not have happened, if his Cauſe 


had been tried firſt, as it onght to have been. f 
2 n 
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In the Debate of this Matter, (upon Tueſday 24th Jonny 
1769,) Two Queſtions aroſe: 


1ſt. Whether the Defendant p was intitled to avai! himſelf 
of the Protection of this ſeventh Clauſe of the Act above re- 
cited ; 


2d. In what Meade he could avail himſelf of it; ſuppoſing him 
intitled to it. 


The Counſel for the Plaintiff Sutton argued, that Biſtop was 
not intitled to the Protection of this Clauſe. They ſaid, he was 
only a IWitneſs in the Cauſe ; not Plaintiff: Pingliy, the Plaintiff 
in the Action, was the Diſcoverer ; and the only One who could 
take Benefit of this Proviſion in the Act. Beſides, he can never 
be eſteemed a complete Diſcoverer : He had not proſecuted up to 
Conviction, when the Verdict paſſed againſt him. At that Time, 
there was no Verdict, much Jeſs any Judgment, againſt Earle: 
It is the Judgment, that renders it properly a Conviction. A 
ſubſequent Proſecution of Earle could not avail Þi/op. If a 
Verdict alone is to be conſidered as a Conviction, and if a Wit- 
neſs may be eſteemed a Dilcoverer, yet this Defendant Biſhop 
would not be intitled to this Indemnification and Diſcharge, by 
giving his Evidence. For, the Clauſe ſays, © The Perſon diſco- 
« vering, not having been before that Time convicted of any Of- 
« fence againſt the Act: Whereas this Witneſs was convicted 
of ſuch an Ottence /ejore the Time of giving his Evidence. 


The Counſel for the Defendant Biſbop argued, that their Client 
was undoubtedly ſuch a Diſcoverer as the Act meant to protect; 
that a Witneſs may be conſidered as a Diſcoverer, and more pro- q 
perly than the Plaintiff in the Action; that a Verdict againſt the = 
Perſon diſcovered, is a ſufficient Conviction of him within the 1 
Intention of this Clauſe; that the Words “ not having been be- bY 
«« fore that Time convicted” mantfeſtly refer to the Time of the | 
eriginal Diſcovery, when tizit made, and not to the Time of 
giving Evidence at the Trial; and that the Judge ought to have 
tried that Caule of Eingliy v. Larle firſt, and then e might 
have been given of the Verdict againſt Ear.e, upon the © Nt de- 
«« bet” pleaded in this Cauſe. 1 he Defendant Biſhop was clearly, 
they ſaid, intitled to the Benefit of this Proviſion; and therefore 
he ought to have Liberty to avail himſelf of it in ſome Mode or 
other; cither by ſetting aſide their Verdict and granting a new 
Trial, or by ſlaying the Poltea, or arreſting the Judgment, or 
at leaſt by an Auditd Querela, 
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The Cour took ſome Days to confider. 


And on Myinday 0th February 1769, they delivered their Opi— 
no 
nion“. 


They held, that in this Caſe, the Defendant Biſhop was to be 
deemed the Diſcoverer. IIis Application to Mr. Gray and mak- 
ing an Aflidavit of the Fact was the firſt and original Diſcovery. 
The Action was brought thereupon againſt Earle: And Earle 
was convicted, upon the Evidence of Bi/kop. The other Wit- 
neſſes were only Supporters of his Diſcovery. The Clauſe in 
Queſtion ſpeaks of the Diſcoverer, in the ſingular Number. The 
Proſecutor could not be Evidence for himſelf. If no One but 


the Proſecutor could be confidered as the Diſcoverer, the Clauſe 
would be ineffectual. 


They held, that the Words “ ſuch Perſon ſo diſcovering, and 
* not having been before that Time convicted of any Offence 
* againſt this AC” clearly relate to the Tune of the original Diſ- 
covery : And therefore Biſtap's having been himſelf convicted be- 
fore he gave Evidence againſt Earle in the Cauſe laſt tried, is no 
Objection at all. The Grammar of the Sentence requires this 
Conſtruction. The orjginal Diſcovery is the true Merit. If the 
Ottender ſubſtitutes another in his Place, fo as to be convicted, 
that intitles him to be himſelf indemnified and diſcharged. If. 
another Perſon inſtitutes a Proſecution grounded upon ſuch Diſ- 
covery, the Diſcoverer is only a Witnels in that Cauſe ; he has 
no Power over the Conduct of it: But when a Conviction of the 
Perfon aiſcovered is obtained, the End is then anſwered, and the 
Diſcovery is then rendered complete and perfect. 


It was made a Queſtion, in the Argument of this Caſe, 
« What ſhall amount to a Conviction, within the Senſe of this 
« Clauſe?” It was ſaid © that a Verdict alone was no: a Convicton.“ 
And they held, that in c/wi/ Actions, a Verdict is nothing with- 
out a Judgment. This is a civil Action ; an Action of Debt 
for a Penalty: © Nt debet” is pleaded. The Defendant is not 
convicted of the Debt, till Judgment. Therefore they were of 
Opinion, that it ought to be completed by a Judgment. But they 
were alſo of Opinion, that aſter it ſhould be fo completed, it 
would relate back to the Time of the original Diſcovery. And 
they thought that Bing ought to be at Liberty to enter up his 


Judgment; in order to intitle Biſhop to his Indemnity, or at leatt 


not to ſtrip him of it. They thought alſo that Sutfor ſhould 


complete his Judgment ; but that his Proceeding upon it ſhould 
be ſtayed, 


They 
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They thought, upon the Whole, that Bi/hop was intitled to ſo ve 
Nie, But in what Mode he ſhould receive it, was not eaſy to 
determine. The Verdict obtained againſt him could not be ſet 
aiide for ſrrrgulartty ; becauſe it was not irregular. There was 
no Pretence to arreſt the Judgment; becauſe nothing appears upon 
the Face of the Record, to juttity it: And the Court ought not to 
arreit Judgments upon Matters not appearing upon the Face of the 
Record; but are to judge upon the Record itſelf, that their Suc- 
ceſſors may know the Grounds of their Judgment. An Auditd 
Quere'a, it was agreed, would be a proper Method; and the moſt 
unexceptionable One, and was the old legal Remedy : But as it 
had been long diſuſed and would be expenſive, they choſe to do 
it, it it might be ſo done, in a /ummary Way, as being more 
caſy and lets expenſive. At length, they were of Opinion, that 
it might be done by a pe], Rue, particularizing the Circum— 
ſtances of the Cate, and upon their ſtaying the Execution of Sut- 
ton's Judgment againſt Bihop. This Rule, they faid, would be 
a Record of the Court: And the ſpecial Reaſons of making it 
would appear in it, and be upon Record. 


For the preſent, They diſcharged a Rule at this Time ſubſiſt- 
ing, „for ſtaying the entering up the Judgments in the reſpective 
„ Croſs-Caules :” But they made a Rule “ that all Proceedings 
* upon both theſe Judgments ſhould be Zayed till further Order.” 
And they propoſed to make, afterwards, a ſpecial Rule to the 
Effect that has been abovementioned. 


Rex ders John Rowe. 


Hs was a Cafe reſerved at the laſt Eſex-Afſizes, upon the 
Trial of an Information in Nature of a Quo Warrants, It 
was as follows : 1s. | 


This was an Information in the Nature of a % Warrants 
againſt the Defendant, to ſhew by what Authority he claims to be 
One of the Freemen or Sworn Eurgeſles of the Borough of C. 
cheſter in Hex To which, the Defendant pleaded ſpecially ; 
and the King's Coroner having replied and denied the Allegations 
contained in the Plea; the following Iftues were joined upon the 
Record; vs. 


1ſt. That within the ſaid Borough of Colebeſter there is not, 
nor at the Time of exhibiting the Information was not, nor during 
all the Time aforeſaid whereof the Memory of Man is not to the 
contrary hath there been, a certain ancient and laudable CIDER 
; 2 there 
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there uſed and approved, that is to ſav, That every Perſon who 
had ſerved an Apfrenticeſh p by Indinture, for the Term of Se— 
« vin Vears, to any FREEMAN or Sworn Burgeſs of the ſaid Bo- 
* rough, hath been admitted and ſworn, or hath uſed and been 
* accuſtomed, nor of Right ought to be admitted and ſworn (in 
«© Calc he hath thought fit to make Application for that Purpoſe) 
into the Office of a Freeman or Sworn Burgeſs of the ſaid Bo- 
rough, to exerciſe the ſaid OiFce for and during his natural 


„ 


2d. That the Defendant did not in due Manner $rRve an Ap- 
prenticeſhip for the Term of feven Y cars unto one John Steward 


_ otherwiſe hart, of Colcheſter aforeſaid, Bay and Say Weaver. 


3d. That the Defendant was not in due Manner Boyuxp an Ap- 
prentice to the ſaid 7e Steward otherwiſe Stuart, by Ind nture, 
FOR AND DURING Heal Term. 


4th. That the ſaid John Stexward otherwiſe Stuart, at the Time 
when the ſaid Defendant was ſo ſuppoſed to be bound an Ap— 
prentice to the ſaid John Steward otherwiſe Stuart, and during 
the whole Time of his ſaid Service, was nor One of the Freemen 
or Sworn Burgeſſes of the ſaid Borough. 


5th. That the Defendant did not become duly intitled to be ad- 


mitted into the ſaid Office of a Freeman or Sworn Burgets of the 


ſaid Borough. 


6th. That the Defendant did not in due Mauner tale his Cor- 


poral Oath for the due Execution of the ſaid Office of a Freeman 
or Sworn Burgeſs of the 1aid Borough. 


7th. That the Defendant was ut duly admitted into the Office 


of a Freeman or Sworn Burgeſs of the ſaid Borough. 


8th. That the ſaid Defendant was not nor is a Freeman or 


Sworn Burgeſs of the ſaid Borough. Prout a Copy of the Plead- 
ings. 
O 


The CusTom ſet forth in the Defendant's Plea was apmiT- 
TED. And it appeared in Evidence, that at or belore the Featt 


of St. Michael the Archangel 1731, the Defendant went to live 
with John Steward otherwiſe Stuart in the Pleadings mentioned, 


UPON LIKING, in order to his being bound an Apprentice, and con- 


tinued to live with and ferve his ſaid Maſter in that M.nner, unt 


the 24thof July 1732; WHEN he was bound an Apprentice to the 


faid J Stercard otherwiſe Stuart, vy Indenture, for the Term 


of Scven Years, to commence from the Feaſt of &.. Michact e 
: 1 Archai:;1 
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Archangel 1731: Preut the Indenture. That the ſaid Defen- 
dant continued to live with and ſerve the ſaid John Steward other- 
wiſe Stuart, As an Apprentice, under the ſaid Indenture, FROM 
the ſaid 24th of July 1732, until within about a Year and an 
half of the End of the Term in the ſaid Indenture mentioned; 
when an INDoRSMENT was made on the ſaid Indenture, in the 
following Words—** I John Steuward let Jobn Rowe to John 
« Finch, for the Reaſedue of his Time; to find him of all neſaſary 
« Things, during his Time, and at the End his Comings.” 
Signed © John Finch, John Steward; and witnefſed “ John 
„Clay; but not dated. That the faid fohn Finch was NoT a 
Freeman of the ſaid Borough of Colcheſter. That from the Time 
of making the ſaid Indorſment, and in Purſuance thereof, the ſaid 
Defendant /ived with and ſerved the ſaid Joun FIN cu, for the Re- 
mainder of the ſaid Term in the ſaid Indenture mentioned. 


The CorRPoRATION-Books were produced; and ſeveral Entries 
in the ſame read, of the Indentures of Apprenticeſhip of Joſeph 
Godfrey, William Cook, Jacob Foliard, fohn Woodroffe, George 
May, George Bull, Robert Brown, and Abraham Bowers; and 
alſo the Entries of the ſaid Perſons having been admitted and 
ſworn Burgeſſes of the ſaid Borough. Prout a Copy of the ſaid 


Entries. 


AND upon this, the Jury found a Verdict for the Defendant, on 
the jir/t and fourth Iſſues; and for the King, upon all the other 
Iſſues; ſubject to the Opinion of the Court on the following 
Queſtion— 


* WHETHER the Binding by Indenture, and Service for Seven 
« Years, in the Manner before ſtated, are SUFFICIENT to intitle 
* the Defendant to be admitted and fworn a Free Burgeſs of the 
* faid Porough of Colcheſter, under the Cus ro ſet forth in the 


„ Pleadings.” 


And if the Court ſhall be of Opinion “ that the Defendant | 


© was intitled,” then a Verdict is to be entered for the Defen- 
dant upon a// the Iſſues: 


Fut if the Court ſhall be of Opinion “ that the Defendant was 
not intitled,” then a Verdict ſhall be entered for the Defen- 
dant upon the fir/t and fourth Iſſues only, and for the King upon 


all the other Iſſues. 
Joux MoRTon, for Defendant. 


RIcHARD LEIGH, 


Pax IV. Vor. IV. K After 
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Thurſday gth 
Feb. 1769. 


After this Caſe had been twice argued at the Bar, and diſ- 
cuſſed on the Bench, 


The Cour thought that it ought to have been left to 
the Jury : But as it now ſtood, they were of Opinion that there 
ſhould be a Repleader ; and conceived that ſetting aſide the Ver- 
dict, and granting a new Trial, with Liberty to amend the Plead- 
ings, would be the beſt Method they could now put it into. Ac- 
cordingly, they made the following Rule. 


Verdict ſet aſide, and a new Trial ordered, with Liberty for 
the Defendant to amend his Plea ; upon Payment of Coſts 
by the Defendant to the Proſecutor. 


Rex verf#:s Guardians of the Poor of the City of 
5 Canterbury. 


JERIEANT Leigb ſhewed Cauſe why a MAN DAMus ſhould 
not Iſſue, directed to them, commanding them to % every 
Inhabitant, Parſon, Vicar, and Others, and every Occupier of 
Lands, Tenements, Tithes impropriate, and Propriation of Tithes, 
in the faid City and the Pariſhes thereof, in EGAL Proportion; 
for the Maintenance of the Poor in the ſaid City and the Pariſhes 
thereof. [ Lide. 1 Geo. 2. flat. 2. c. 20. ſect. 20. 


Mr. Rebinſon, Mr. Ladd, and Mr. Newman were of the fame 
Side. | 


Mr. Dunning (Solicitor-General) Sir Fletcher Norton, and Mr. 
euſon were of the other Side. 


This Corporation for maintaining the Poor within the City of 
Canterbury was eſtabliſhed by 1 G. 2./tat. 2 c. 20. by the Name 
of Guardians of the Poor of the City of Canterbury.” This is 
a public Act: And by the zéth Section, any Perſon aggrieved by 
any Rate may appcal to the next Quarter-Seſſions. The laſt Rate 
was made in Mcvember : And, though a Seſſions had been holden 
lince, it had not been appealed from. | 


AGAINST the Mandamus, it was ſaid—That there is a Rate 
already ſubſiſting, made in the fame Manner as theſe Rates have 
uſually been made ever fince the Year 1730, That the Clergy- 
men in Canterbury are the Perſons who apply for this Mandamus, 
upon an Apprehenſion of two Grievances; One,“ that they 


« Themſelves are over-rated ;” the Other, “ that other Perſons 
| Are 
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* are not rated enough :” But their Affidavit only ſays * that 
„there are Perſons in the City, who have perſonal Eſtate and 
« Stock in Trade ;” without ſpecifying any particular Perſons ; 
and * that there are many of the Inhabitants there, who carry on 
«*« conſiderable Buſineſs there,” without naming any particular In- 
| habitants or Species of Buſineſs. N 


But per ſonal Eſtate and S!cck in Trade are NOT RATEABLE to 
the Poor-Tax, by or under the 43 Eliz. c. 2. nor can they be 


rated to it at all. The preſent Rate is a fair and equal Rate, and 
not yet expended. 


Perſonal Fjlate is not generally rated to the Poor, throughout 
the Kingdom; and very ſeldom to the Land-Tax, unleſs upon 
a Re- aſſeſſment: And it is very difficult, or indeed ſcarce poſſi- 
ble to rate it. In the Caſe of The King againſt The Inhabitants 
of Shallfleet, Sherrington's Caſe, H. 7 C. 3*. A Superintender 
of Salt-works was holden not rateable on Account of his Salary. 


Stock in Trade can not be rated. Leſſees of Lead-mines are 
not, in that reſpec, liable to be rated to the Relief of the Poor: 
Governor and Company for ſmelting Lead Gc, v. Richardſen and 
Others, M. 3 G. 3. (which vid. ante, p. 1341 to 1345.) A Far- 
mer is not rateable to the Poor, for his Stock: Queen v. Inbabi- 
tants of Bar in. 2 Lord Raym. 1280. It is there indeed ſaid 
* that a Tradeſman 2 ratcable for his Stock in Trade:“ But 
that was not the Point before the Court+. 


It is true, that it ſhould ſeem by the Caſe of Shoreditch Pariſh, 
in Carthew 464, Mich. 10 W. 3. © that perſonal Eſtates were 
„% then thought liable to be rated to the Relief of the Poor.” 
But the Practice has been contrary fince : And probably the old 
Notion was deſerted from its being found impracticable. At 
leaſt, the perſonal Eſtate mentioned in that Caſe muſt be under- 
ſtood to have been liquidated aſcertained perſonal Property. 


As they have another ſubſiſting Remedy, an Appeal to the 
Quarter-Seſſions, the Court will not interfere by granting them 
a Mandamus. It was holden in Dr. Butler's Cale v. Cobbet, Caſes 


* Sce it ante, 
p. 20t1 to 
2015. 


+ And it has 
been ſnce 
determined 
otherwiſe, in 
the Caſe ol 
The King v. 
The Church- 
wardens and 
Overſeers ot 
Ringwood, 
23 June 
1775: Which 
vice polt, p. 


Temp. Qu. Ann. p. 254. that a Mandamus is not a proper Re- 


*« medy tor an unequal Taxation: But the proper Remedy is by 
* Appeal.” And in the Cale of The Ming and the Churchizardens 
ef Weebly, in 2 Str. 1269, the Court refuſed to grant a Manda- 
mus directing the Inſertion of particular Perſons in the Poor's 
Rate: For that the Remedy was by Appeal; and this Court never 
went further than to oblige the making a Rate, without med- 
dling with the Queſtion “ who is to be put in or left out;” of 
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which the Pariſh-Officers are the proper Judges, ſubject to an 
Appeal. 


In SuyeProRT of the Rule, it was ſaid — That the Seſſions had 
refuſed to ſtate the Matter ſpecially : And therefore this Court 
would not preclude the Perſons aggrieved, from this only re- 
maining Method of Redreſs, by Mandamus. This Court will 
always take Care to ſee that delegated Powers are properly exe- 
cuted. If this really is a good Rate, it will appear ſo upon a 
Return to our Mandamus ; and will be eſtabliſhed as ſuch. Ir 
is true, that this Court will not enter into the Qantum of the 
Rate and the exact Equality and Proportions of it amongſt the 
ſeveral Individuals that are rated. But they will not permit the 
Omiſſion of a whole Claſs of Perſons who ought to have been ra- 
ted. Now we have ſworn and proved ** that there are ſeveral 


.«© Perſons in the Place, who have perſonal Property and who 


„have Stock in Trade there, and yet are omitted out of this 
„Rate.“ They ſay, indeed, “that ſuch a Sort of Property is 
« not rateable at all.” But this is the very Queſtion upon which 
we defire the Deciſion of the Court. We ſay that it zs rateable ; 
that it has been a/ways underſtood to be rateable ; that it actually 
ig and has been rated, in many Places; that the Deciſions in this 
Court have been that it ought to be rated; that the Caſes they 
cite are no Authorities to the contrary ; that many Perſons vote 


for Members @ Parliament (in Scot and Lot Boroughs) on Ac- 


count of their being rated for their perſonal Property. We ob- 
ject to the Rate as being radically wrong: They ought to have 
rated all Sorts of rateable Property. On the contrary, they have 
left out one Part of the Property made rateable by the Statute. 
The Legiſlature have delegated the Power of providing for the 
Poor of the City of Canterbury in the preciſe Words of the 43 
Eliz. c. 2. And our Rule is in the ſame Words with both. 
Every Inhabitant ought to be rated according to the viſible Eſtate, 
both real and perſonal, which he has in the Place. 2 Bu ſtrode 
354. And we lay, that as we are rated for our Tithes, it is but 
Juſt and equal that all other viſible Eſtate, all other rateable Pro- 
perty, ought to have been rated likewiſe, In the Caie of in, 
2 Lord Raym. 128c, 1281, the Rule is expreſs * tht a Tradeſ- 
* man 29 taxable to the Poor-Rates, for his Stock i: ade. And 
in the Shoreditch Cale, the Seſſions quaſhed the fecon. Rate, be- 
cauſe, though the perſonal Eſtates were named in is well as 
the real, yet the perſonal Eſtates were not charged in per Pro- 


portion to the Lands: And the Seſſions-Order was co::!:irmed by 


this Court. Carthew 464. 


But ſuppoſing it to be doubtful, that alone would be a ſuffici- 
ent Reaſon for granting a Mandamus. Let them return * that 


« it is not rateable ;” And we will controvert their Return. * 
ave 
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have a proper Ground for praying a Mandamus: We do not 
gomplain of any Thing that is merely Ground for an Appeal. If 
they had rated perſonal Property only, and omitted Land ; ſhould 
not a Mandamus have gone? And there is juſt as much Reaſon 
for it, when they have rated Land, omitting perſonal Property. 


| The Caſe of the Leſſees of Lead-Mines was determined, they 
ſaid, upon this Ground, “ that the Poor are to be ſupported by 
certain, not by caſual and uncertain Funds.” [V. ante, 1343.] 


But the fame Reaſon holds. for rating perſonal Property to the 
Poor's Tax, as to the Land Tax. 


Lord MANxeF1ELD happened to be abſent. 


Mr. Juſtice YaTes ſaid that the general Queſtion aimed 
at.in the Argument of this Caſe does not ſeem to have been de- 
ciſively determined: And if it were neceſſary for the Court to 
determine upon that Queſtion now, he ſhould deſire to conſider 
about it. But he did not think it neceſſary to determine that 
Point now; becauſe there were ſufficient Reaſons, excluſive of 
it, againſt making the preſent Rule abſolute. The Court can't 
iſſue a Mandamus “ to make an equal Rate: It is within the 
_ Juriſdiction: of the Juſtices of the Peace, to judge whether a Rate 
18 equal, or whether proper Perſons are put into it. If it be 
unequal, or if Perſons who ought to be inſerted are omitted, it 
is Matter of Appeal, and within the Juriſdiction, of the Seſſions. 
But the preſent Application is made to this Court per Saltum : 
This Rate was made in November; a Quarter-Seſſions has been 
holden ſince; and no Appeal made to it, from the Rate. Be- 
ſides, it does not appear that the perſonal Eſtate and Stock in 
Trade are clear liquidated aſcertained perſonal Eſtate and Stock 
in Trade. So that there was not, in his Opinion, a proper 
Foundation laid tor granting this Rule. 


Mr. Juſtice AsTcN agreed with Mr. Juſtice Yates, that 
the Perſons who complain of this Rate have done wrong, in 


coming to this Court per Sa.tum, without appealing to the 
Seſſions. | 


He obſerved, that it was odd that ever ſince the Caſe in Bul- 
ſtrode (which was above 140 Years ago,) the Rule ſaid to be then 
tettled ſhould never have been carried into Execution, nor any 
Determination made 4n Purſuance of it. He thought there. was 
great Difficulty and Gueſs-Work in taxing perſonal Property and 
Stock in Trade; and that it was ſcarce practicable to aſcertain 
the true Quantum of either. No Caſe decides “ that it is rate- 
able: And probably the Statute of 43 Elia. did not intend 
that it ſhould be ſo. 
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However, he declared “ that he gave no direct Opinion upon 
ee this Point.“ 


Mr. Juſtice WIL IIS alſo declared, that he ſhould give no 
obiter Opinion about perſonal Property or Stock in Trade being 
liable to be rated. Yet he intimated that long contrary Uſage 
ought to go a great way towards overturning any old Dittum 
and that if they were liable, they ought at leaſt to be viſible li- 
quidated and aſcertained, not looſe fluctuating and uncertain. 


He agreed with Mr. Juſtice Tates and Mr. Juſtice fon, 
te that the proper Method to have been taken in this Caſe, would 
* have been an Appeal to the Seſſions:“ Obſerving, at the ſame 
Time, that by 17 G. 2. c. 38. ect. 4. an Appeal is given to Per- 


ſons Who have any Objection to any Perſon being put on, “or 
* left out of the Rate.” 


He added, that he did not know that this Court ever granted 
a Mandamus ** to make an equal Rate.“ 


Mr. Juſtice Yates thereupon repeated, and Sir Fletcher Norton 
agreed “ that the Court could not grant a Mandamus to make 
„ an equal Rate.“ 


The Coon explicitly declared, that they had given 5 
Opinion ** Whether perſonal Property and Stock in Trade were or 
* were not rateable to the Poor-Tax.” 


They ſeemed to think that the faireſt Method would be, for 
theſe Guardians of the Poor to ſtate the Matter /pecza/ly, that the 
Court might have certain Facts to judge upon. 


At preſent, they diſcharged the Rule now depending. 
RuLE DISCHARGED. 
Note— 


On Saturday 26th May 1770, in the Caſe of The * King againſt 
The Inhabitants of Witney, the Queſtion “ Whether Stec in 

* Trad? was liable to be rated to the Poor-Tax, was again 
before the Court; and Lord Mansfield was then preſent : But 
the Caſe being imperfectly ſtated, the Court would not give 

a general Opinion, upon a vague State of the Cate. | hope, 
hereafter to communicate this Caſe of Witney, at large: It 
may now be ſeen, in Mr. Bott's Collection of Deciſions upon 
the Poor-Laws, Caſe 52, pages 34, 35. 3 

l | | Bu 
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Put ſubſequent to this Witney-Caſe, there was another very 
like it, on 28th June 1775, Rex v. Churchtwardens and Over- 
ſeers of Ringwood in which it ſeems to be very neafly, if 
not quite ſettled “ that a Tradeſman is not rateable to the 
Poor-Tax, for his S/ock Trade. This Caſe I alfo hope to 
give ſome Account of, hereafter ; unleſs I ſhall find the 
Profeſſion to be gorged with the Number of Caſes that IP. 
have already troubled them with. 


Rex ver /zes Dr. Hay, on the Application of Lovegrove. 


R. Dunning (Solicitor General) ſhewed Cauſe againſt a 
Mandamus, to be directed to the Judge of the Prerogative 


Court of Canterbury, commanding him to grant Probate of the 
Will of To/eph Bidleſon Etq. deceaſed, to Lovegrove. 


Mr. Morton had obtained this Rule, upon the Firſt Day of the 
preſent Term ; there having been a Decree of a Court of Dele- 
gates, in Lovegrove's Favour, and in Affirmance of the Validity 
of the Will : But a freſh Caveat had been entered by a freſh 
Party, one Bethell, who claimed as next of Kin to the Teſtator. 


Mr. Morton, had cited Carthew 457. Rex v. Sir Richard Raines, 
and 1 Salk. 299. S. C. where the Court granted a peremptory 
Mandamus commanding the Judge of the Prerogative Court to 
grant Probate of a Will to an Executor; though he was become 
Inſolvent, and abſconded. He had alſo cited 1 Levinz 186. 
Offley v. Beſt, to ſhew that a Mandamus lies “ to grant Admini- 
« tration according to the Statute.” 


Mr. Dunning's Cauſe which he ſhewed againſt granting this 
Mandamus was * that a Suit is now depending in the Spiritual 
* Court concerning the Validity of this Will.” 


The CourrT were unanimous, that where a Suit is ja; +a 
ing in the Spiritual Court concerning the Validity of a Will, 
that Court has juriſdiction in the Matter. And — the Vali- 
dity of this Will is actually in Litigation in that Court. 


And Mr. Juſtice As rod mentioned a Cale in this Court, 
in il. 1738. 12 G. 2. Rex v. Dr. Betteſworth, at the Inſtance 
of Plunkett, (of which I have a Note;) in which 1t was unani- 
mouſlly agreed by all the Four Judges (Lee, Page, Probyn and 
Chapple,) ** that the Pendency of a Suit in the Eccleſiaſtical Court 
concerning the Validity of a Will is a ſufficient Anſwer to a 
* Mandamus commanding the Judge to grant Probate of it: R 

An 
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F And accordingly the Return in that Caſe, “that there was a Suit 
depending before him, and undetermined, concerning the Va- 
«* lidity of the Will,” was allowed to be a good Return to the 
Mandamus. 


i 'RuLE DISCHARGED. 


The End of Hilary Term 1769, 9 Geo. 3. 


In this Vacation, 


Sir Fletcher Norton was made Chief Juſtice in Eire of the 
| Foreſts South of the Trent; ſworn of the Privy Council; and 
quitted the Bar. 


And 


James Wallace, of the Middie-T, 2 Eſq. was * 
One of his Majeſty's Counſel learned in the Law. 


Eaſter 


Eaſter Term 


9 Geo. 3. B. R. 1769. 


Sir FLETCHER NoRToN came no more to the Bar; having 

been, ſince laſt Term, appointed Chief Juſtice in Eire, of the 

| Foreſts South of Trent, and ſworn of the Privy Council. Mr. 
Wallace was called within it. 


Rex verſus Edgar. 
Rex ver ſus Brickell. | 1769. 


5 HES E were Creſi-Informations in Nature of Quo War- 

ranto, againſt Two Common- Council Men of Shrewſbury 
(in oppoſite Intereſts,) to ſhew, reſpectively, by what Authority 
they claimed that Franchiſe. 


Mr. Serjeant Burland moved to qQuvasn both of them; both 
Parties conſenting that they ſhould be guaſhed. 


But the CouRT faid it was an improper Motion: They 
could not be guaſhed upon Motion. 


Serjeant Burland owned, that he thought ſo Himſelf; and 
changed his Motion to a more proper One, vis. that the Recog- 
nizances on both Sides ſhould be d;/charged. 


And this Motion being conſented to on both Sides, 
The CouRT granted it: But tliey directed that the Rule 
ſhould be taken as a Rule by Conſent, 
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Saturday h | ; 74 
3 Rex ver/us John Pratt. 
R. Cox ſhewed Cauſe againſt quaſhing an Order of Seſſions 
made upon the 11 G. 1. c. 28. for the better regula- 
ting of Buildings, and to prevent Miſchiefs that may happen 
« by Fire Cc. 


The Workmen had certified to the Seſſions, purſuant to the 
firſt Clauſe of that Act, “that a Party-Wall of a Stable was de- 
* fective and ruinous, and ought to be pulled down.” One Mr. 
Beake, thinking himſelf aggrieved by this Certificate, complained 
to the Juſtices: And they made an Order in Favour of the Com- 
plaint and againſt the Certificate ; which they quaſhed, appre- 

hending the Act of Parliament to be confined to Party-Walls 
between Hovuses, and not to extend to Party-Walls between 
- STABLES, | | 


* 1 5 
Mo Mile Sir Fletcher Norton had moved to * quaſh this Order of Seſ- 
this Act con- ſions; and called this Opinion of the Seſſions a narrow Con- 


and the De- ſt 
56 termina- 


tions of the But Mr. Cox defended it; and obſerved that the Words of the 


«6 ſaid Juſtices cc 385 be : 45 
„ ſhall be final Act were Houſe and Houſes ;” and that there were no Expret 


« and conclu- ſions in it that were at all applicable to Stables. 


« five to all | 


6 ies 8 ” . . © 
66 DO The CourT were of Opinion with him; and unani- 


any Appeal Mouſly diſcharged Sir Fletcher's Rule, which he had obtained 


ws _ the before he left the Bar, and which was now ſupported by Mir. 


Bearcroft. 
ORDER of SESSIONS AFFIRMED. 
vr FR Gibbon vcr/us Paynton and Another. 


April 1769. 


HIS was an Action againſt the Birmingham Stage-Coach- 

man, for 100/. in Money ſent from Birmingham to Lin- 
don by his Coach, and loſt. It was hid in Hay, in an old Nail- 
Bag. The Bag and the Hay arrived ſafe : But the Money was 
gone. The Coachman had inſerted an Advertiſement in a Bir- 
mingham News-Paper, with a Nota bene, © that the Coachman 
„ would not be anſiwerable for Money or Jewels or other valuable 
„ Goods, unleſs he had Notice that it was Money or Jewels or 


valuable Goods that was delivered to him to be agg 
e 
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He had alſo diſtributed Hand-Bills, of the ſame Import. It was 
notorious in that Country, that the Price of carrying Money from 
Birmingham to London was Three Pence in the Pound. The 
Plaintiff was a Dealer at Birmingham ; and had frequently ſent 
Goods from thence. It was proved that he had been uſed, for a 
Year and an Half, to read the News-Paper in which this Adver- 
tiſement was publiſhed ; though it could not be proved that he 
had ever actually read or ſeen the individual Paper wherein it was 
inſerted. A Letter of the Plaintiff's was alſo produced, from 
whence it manifeſtly appeared that he knew the Courſe of this 
Trade, and that Money was not carried from that Place to Lon- 
don at the common and ordinary Price of the Carriage of other 
Goods: And it likewiſe appeared from this Letter, that he was 
conſcious that he could not recover, by Reaſon of this Conceal- 
ment, The Jury found a Verdict for the Defendant. 


Mr. Wallace, on behalf of the Plaintiff, moved (on Thur/day 
26th January 1769) for a new Trial, and obtained a Rule to 
thew Cauſe : Which Rule he now enforced, and was ſupported 
by Mr. Hotham. | | | 


They inſiſted that the Coachman was anſwerable; though he 
did not know that it was Money. A Carrier is always anſwer— 
able, unleſs he accepts the Goods ſpeczally : But the Circumſtan- 
ces of this Caſe, they ſaid, do ut amount to a ſpecial Accep- 
tance. He made no Inquiry or Objection : Therefore he is an- 
ſwerable. It is incumbent upon him, to ſee that he is not cheat- 
ed, He is bound to receive the Goods, and mult run the Riſque. 
If the Goods are loſt by Negligence, or even it he is robbed, he 
is liable to anſwer for them. If the Trader deceives him, he 
may have an Action againſt the Trader, for this Deceit. In 
Proof of their Arguments and Aſſertions, they cited the follow- 
ing Caſes, 


Ahn 93, Kenrig v. Eggleſton. 1 Ventr. 238. a like Caſe cited 
by Hale, in delivering the Reaſons of the Reſolution in the Caſe 
ot Mor ſe v. Slue. Coggs v. Barnard, in 1 Salk. 26. 3 Salk. 11, 
268. and Huli 13, 131, 528, Cartbew 485. Sir Jeſeph Tyly 
et al. v. Morrice. 2 Shower 81. Baſtard v. Baſlurd. 1 Stra. 145. 
Titehburne v. White, at Guildhall; where Lord Chief Juſtice 
King held “ that if a Pox is delivered generally to a Carrier, and 
he accepts it, he is anſwerable, though the Party did not tell 


«© him there is Money in it.“ 
\ 


Mr. Dunning (Solicitor-Gencral) and Mr. Mansfeeld argued on 
behalf of the Defendant, againſt a new Trial. They treated this 
Conduct of the Plaintiff as a Fraud and Deception upon the De- 


fendant. A Carrier certainly may accept ſpecially: This mo 
as 


3 


8 
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has done ſo. The Advertiſement is explicit againſt being anſwer- 


able for Money, without Notice. This Money was never fairl 
and properly intruſted to the Defendant : And a Carrier ſhall not 
be liable, where he is impoſed upon ; which is the preſent Caſe. 


Lord MANSFIEID diſtinguiſhed between the Caſe of a 
Common Carrier, and that of a Bailee. The Latter is only 
obliged to keep the Goods with as much Diligence and Caution as 
he would keep his own: But a Common Carrier, in reſpect of 
the Premium he is to receive, runs the Riſque of them, and muſt 
make good the Loſs, though it happen without any Fault in him; 
the Reward making him anſwerable for their ſafe Delivery. 


This Action is brought againſt the Defendant upon the Foot 
of being a Common Carrier. His Warranty and Inſurance is in 
reſpect of the Reward he is to receive: And the Reward ought 
to be proportionable to the Riſque. If he makes a greater War- 
ranty-and Inſurance, he will take greater Care, uſe more Cau- 
tion, and be at the Expence of more Guards or-other Methods 
of Security: And therefore he ought, in Reaſon and Juſtice, to 
have a greater Reward. Conſequently, if the Owner of the 
Goods has been guilty of a Fraud upon the Carrier, ſuch Fraud 
onght to excuſe the Carrier. And here the Owner was guilty 
of a Fraud upon him: The Proof of it is over abundant. The 
Plaintiff is a Dealer at B:rmmgham. The Price of the Carriage 
of Moncy trom thence 1s notorious in that Place: It is the Rule 
of every Carrier there. It is fairly prefumed that a Man conver- 
fant in a Trade knows the Terms of it. Therefore the Jury 
were in the Right, in preſuming that this Man knew it. The 
Advertiſement and Hand-Bilis were Circumſtances proper to be 
left to the Jury. The Plaintiff's having been uſed, for a Year 
and an half, to read this News-Paper is a ſtrong Circumitance 
for the Jury to ground a Preſumption that he knew oi the Ad- 
vertiſement. Then his own Letter ſtrongly infers his Conſci- 
HOuſneſs of his own Fraud, and that he meant to Hat the Car- 
rier of his Hire. Therefore I entirely agree with the jury in 
their Verdict. And if he has been guilty of a Fraud, how can 
he Recover? Eæ dolo malo non oritur Actio. 


As to the Cafes cited That of Kenrig v. Eggle//on, in Aleyn 


93, was 1001. in a Box delivered to a Carrier; the {-lajatift tel- 


ling him only © that there was a Book and Tobacco in the Box:“ 
and Roll directed that although the Plaintiff did tell him of ſome 
Things in the Box only, and not of the Money, yet he muſt 
anſwer for it; for, he nced not tell the Carrier all the Particulars 
in the Box: But it muſt come on the Carrier's Part to make ſpe- 
cial Acceptance. But in reſpect of the intended Cheat to the 
Carrier, he told the Jury they might conſider him in Damages © 

8 Notwith— 
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Notwithſtanding which, the Jury gave 97 J. againſt the Carrier, 
for the Money only, (the other Things being af no conſiderable 
Value,) abating 3/. only for Carriage. 9Qnod durum videbatur 
Circumflantibus. Now, I own that I ſhould have thought this a 
Fraud: And I ſhould have agreed in Opinion with the Circum— 


flantibus ; which ſeems to have been alſo the Opinion of the Re- 
porter. | 


So in the Caſe cited by Hale, in 1 Ventrit 238, of a Box 
brought to a Carrier, with a great Sum of Money in it; and upon 
the Carriers demanding of the Owner © what was in it,” he an- 
ſwered “ that it was filled with Silks and ſuch like Goods of mean 
% Value; upon which, the Carrier took it, and was robbed : And 
reſolved * that he was liable.“ But (ſays the Caſe) if the Car- 
rier had told the Owner * that it was a dangerous Time; and 
«© rf there were Money ix it, he durſt not take Charge of it;“ 
and the Owner had anſwered as before; this Matter would have 
excuſed the Carrier. In this Caſe allo, I own that I ſhould have 
thought the Carrier excuſed, although he had not expreſsly pro- 
poſed a Caution againſt being anſwerable for Money: For, it 
was artfully concealed from him, that there was any Money in 
the Box. 


The Caſe of Sir Joſeph Tyly and Others againſt Morrice, in Car- 
thew 485, was determined upon the rue Principles—** that the 
Carrier was liable only for what he was fairly told of.” Two 
Bags were delivered to him, ſealed up, ſaid to contain 200/. 
and a Receipt taken accordingly, with a Promiſe “ to deliver 
„them to T. Davis; he to pay 10s. per Cent. for Carriage and 
«© Riſque.” The Carrier was robbed. The Chief Juſtice was of 
Opinion that he ſhould anſwer for no more than 200/. © becauſe 
e there was a particular Undertaking by the Carrier for the Car- 
.** riage of 2001. only; and his Reward was to extend no further 
c than that Sum; and 'tis the Reward that makes the Carrier 
„ anſwerable: And ſince the Plaintiffs had taken this Courſe to 
* d fraud the Carrier of bis Reward, they had thereby barrel 
c themſclves of that Remedy which is Jounded only on the Re- 
« coard” So the Jury were (in that Cale) directed to find for 


the Deteadant. 


For theſe Reaſons, his Lordſhip was of Opinion, in the pre- 
ſent Caſe, that the Plaintiff ought not to recover, 


Mr. Juſtice Vr s held that a Carrier may make a ſpecial 
Acceptance; and that this was a {pecta! Acceptance. 


By the general Cuſtom of the Realm, a Common Carrier in— 
ſures the Goods, at all Events: Ard it is right and reaſonable 
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that he ſhould do ſo: But he may make a ſpecial Contract; or 
he may refuſe to contract, in extraordinary Caſes, but upon ex- 
traordinary Terms. And certainly, the Party undertaking ought 
to be apprized what it is that he undertakes: And then he will 
or at leaſt may take proper Care. But he ought not to be an- 
ſwerable where he is deceived. Here he was deceived : The Mo- 
ney was hid in an old Nail-Bag ; and it was concealed from 
him, that it was Money. The Plaintiff's own Letter ſhews that 


he knew the Courſe of this Trade, and that Money was not in 
that Place carried at the common ordinary Price of carrying other 


Things. And if he was apprized of the Defendant's Advertiſc- 


ment, that might be equivalent to. perſonal Communication of the 
Carrier's Refuſal to be anſwerable for Money not notified to him : 


And this was left to the Jury. 


Mr. Juſtice As rox, who tried the Cauſe, ſaid he had no 


Doubt about the Juſtice of the Caſe : His Difficulty had only ariſen 


from the Caſes and Authorities which had been now mentioned ; - 
which put him upon more Caution in admitting the Evidence. 
But it appeared to be notorious in the Country where this Tranſ- 
action happened, that the Price of carrying Money from thence to 
London was Three Pence in the Pound: And it manifeſtly ap- 

ared that this was Money ſent under a Concealment of its being 
Money. The true Principle of a Carrier's being anſwerable is 
the Reward. And a higher Price ought, in Conſcience, to be 
paid him for the Inſurance of Money Jewels and valuable Things, 
than for inſuring common Goods of ſmall Value. And here, 
though it was not directly and ſtrictly brought home to the Plain- 
tiff that he had a clear certain Knowledge of the Defendant's 
Advertiſements and Hand-Bills, yet it was highly probable that 
he muſt have known of them : And his own Letter ſhewed his 
being conſcious that he could not recover, by Reaſon of the Con- 
cealment. Therefore 1 think the Verdict againſt him ought to 


{tand. 


Mr. Juſtice WiLLEs concurred in the ſame Opinion. 


Per Cuk'. unanimouſly— 


RULE DISCHARGED. 


Millar 


— 
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Millar verſus Taylor, 


20!'h April 


HIS Case was a Revival of the old and often-litigated 
Queſtion concerning L1iTERARY PROPERTY : And it was 


the firſt Determination which the Queſtion ever received, in hit 
Court of KinG's BENCH. 


The Declaration was of Michaelmas Term in the Seventh Year 
of his preſent Majeſty, 1766. The firſt Argument at the Far was on 
Turſday zoth of June 1767: When the Court ordered it to ſtand 
over to the next Term, for a ſecond Argument. It was argued, 
a ſecond Time at the Bar, on the 7th June 1568. The firit Ar- 
gument was by Mr. Dunning, for the Plaintiff; and Mr. Thur- 
/oww, for the Defendant : The ſecond, by Mr. Blackſtone, for the 
Plaintiff ; and Mr. Murphy, for the Deiendant. 


After the ſecond Argument, the following Rule was made; v2. 


« Tueſday 7th June (in Trinity Term, 1968.) 
Millar.) * II is Ordered that this Cauſe ſhall „and over for 
«c Jehle. cc the OrIN ION of this Court, until the next 
« Term. And, by the ConsENT of the Counſel for both Par- 
« ties, it is further ordered, that the Judgment which ſhall hen 
„ be given, ſhall be ENTERED UP as a Judgment of THis Term, 
in the ſame Manner as if the ſaid Judgment had been given 


« on this Day. Mr. Blackſtone, for the Plaintiff : Mr. Mur- 
« phy, for the Defendant.” | 


* 


Note - Mr. Millar biEp the next Morning. 


In Hilary Term 1769, 9 G. 3. (on Tueſaay 7th February 
1769,) 


Taye Cour ordered it to be ſet down in the Paper, 


upon the ſecond Paper-Day of next Term, for the OpIx ION of 
the Court. 


It would be tedious and tautologous, to repeat the Arguments 
of the Counſel at the Bar, or the Caſes and Authorities cited by 
them; as they were, all of them, ſo very fully and amply taken 
up again from the Bench, and fo elaborately expatiated upon, 
canvailed, and diſcuſſed by the Judges, in delivering their Opi- 
nions, and the Reaſons whereupon they formed them. 


Let 


Thurſday 


1769. 
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Let it ſuffice to ſay, in general, That the Counſel for the 
Plaintiff inſiſted, ** That there is a real Property remaining in 
«© Authors, after Publication of their Works; and that they oxnLy, 
* or thoſe who claim under them, have a Right to multiply the 
«© Copies of ſuch their literary Property, at their Pleaſure, for 
„Sale.“ And they likewiſe inſiſted, «© That this Right is a 
«© Common Law Right, which always has exiſted, and does jill 
“ exiſt, independent of and not taken away by the Statute of 8 
. mn; . ig. 


On the other Side, The Counſel for the Defendant abſolutely 
denied that any ſuch Property remained in the Author, after the 
Publication of his Work: And they treated the Pretenſion of a 
Common Law Right to it, as mere Fancy and Imagination, void of 
any Ground or Foundation. They ſaid, that formerly the P/in- 
ter, nat the Author, was the Perſon who was ſuppoſed to have 
the Right, (whatever it might be:) And accordingly the Grants 
were all made to Printers. No Right remains in the Author, at 
Common Law. 


They inſiſted, that if an original Author publiſbes his Work, 
he ſells it to the Public: And the Purchaſer of every Book or 
Copy has a Right to make what U/e of it he pleaſes; and may 
multip,y each Book or Copy, to what Quantity he pleaſes; and 
the ſole exclufive Right of multiplying ſuch Copies does nt re- 
main in the Author, ter Publication. It would be a Mono- 
poly, if it did. The Furchaſer of the Book has the us fruendi 
et diſponendi. | 


The Act of Parliament of 8 Ann. c. 19. for the Encourage- 
ment of Learning, veſts the Copies of printed Baoks in the 
Authors or Purchaſers of ſuch Copies, during the Times therein 
/mitcd, Fut it is only during that limited Time ; and under the 
Terms preſcribed by the Act. And the utmoſt Extent of the 
zimited Tune is, in the preſent Cate, expired. 


And they argued from the Cate of MECHANICAL INVEN- 
TIONS; where it is admitted, “ that the Rule does not hold.“ 
Vet the he Rule ought to hold, in al/ fmilar Inſtances. And 
the Copy of One of theſe is juſt like the Copy of the Other: 
And a great deal of mental Labour is often beſtowed upon Mecha- 
ical Inventions, as well as upon Zitcrary Productions. 

1 


Of 
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Of Michaelmas Term, in the Seventh Year of the Reign 
of King George the Third. 


Lendon, E it remembered, that on Thurſday next after the The Decla- 
to wit, \ Morrow of All Souls in this fame Term, before our *. 


Lord the King, at We/tminſter, comes Andrew Millar, by John Stir- 
ling his Attorney, and brings into the Court of our ſaid Lord the 
King now here, his Bill againſt Robert Taylor, in the Cuſtody of the 
Marſhal, &c, a Plea of Treſpaſs upan the Caſe: And there are Pledges 


of proſecuting, to wit, John Doe and Richard Roe, Which ſaid Bill 


follows in theſe Words, to wit, London, to wit, Andrew Millar 
complains of Robert Taylor, being in the Cuſtody of the Marſha) 
of the Marſhalſea of our Lord the King Himſelf; for this, to 
wit, That whereas the ſaid Andrew, on the 20th Day of January 
in the Year of our Lord 1763, to wit, in the Pariſh of Sz. Mary 
le bow, in the Ward of Cheap, was, and hath ever ſince been, 
and ſtill is, the true and only Proprietor of the Copy of a certain 
Book of Poems, intituled “ The Seaſons, by James Thomſon.” 


And whereas the ſaid Andrew, after he became and whilſt he 


was Proprietor of the ſaid Copy as aforeſaid, to wit, on the Day 
and in the Year abovementioned, in the Pariſh and Ward afore- 
ſaid, did, at his own proper Coſts and Charges, cauſe 2000 
Books of the ſaid Copy to be printed for Sale, and afterwards, to 
wit, on the 2oth Day of May, in the Third Year of the Reign 
of his preſent Majeſty, in the Pariſh and Ward aforeſaid, had a 
great Number, to wit, looo, of the ſaid Pooks ſo printed of the 
{aid Copy intituled, ** The Seaſons, by James I bomſon, remain- 


ing in his Hands for Sale; Nevertheleſs the ſaid Robert, not 


ignorant of the Premiſſes, but contriving and fraudulently in- 
tending to deprive the ſaid Andrew of the whole Profit and Pe- 
nefit of the ſaid 1000 Books of the ſaid Andrew, intituled, The 
«« Seaſons, by James Thomſon,” then remaining in his Hands for 
Sale, and injurioutty to prevent the Sale thereof; afterwards, to 
wit, the Day and Year laſt abovementioned, to wit, in the Pariſh 
and Ward aforetaid, did pubiiſo and expsſe to Sale ſeveral other 
Books, intituled, The Scaſons, by James Thomjon,” to wit, 1000 
_ other Books of the ihe Copy, which laſt-mentioned Books, intituled, 
The Seaſons, by Janes Thomſon,” had been injuriouſſy printed by 
ſome Perſon or Perſons withiut the Licence or Conſent of the faid An- 
drew; and then and there / d ſeveral, to wit, 20, of the ſaid laſt- 
abovementioned Books ſo printed as laſt mentioned; he the ſaid 
Robert then and there well knowing that the ſame had been ſe 
injuriouſly printed without the Licence or Con:ent of the ſaid 


Andrew; by Means whereof, the faid Andrew was deprived of 


the Profit and Benſſit of the ſaid Copy and Book, intituled, The 
% Seaſons, by James Thon ſen, and of the ſaid loco Hooks jo 
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printed at his Coſis and ( harges as aforeſaid, and then remuining in 
his Hands unſold: W hereby the ſaid Andrew is injured and hath 
Damage to the Amount of 200/.; and therefore he brings this 
Suit, Se. 


Special Ver- The Defendant pleaded the general Iſſue, “ Not Guilty,” 
_ And, upon the Trial, the Jury found a ſpecial Verdi:t, as follows, 
—Thzt the ſaid Work intituled “ The Scafons” is an Ori7.at 
Com pgſition in one Volume, compoled by James Thomyor, Lig; a 
natural born Subject reſident in that Part of Great Hritain called 
Englund; and fir/t printed and publiſhed by the ſaid Fames Tho ſon, 
the Author, for his cwn Uſe and Benefit as the Proprietor thereof, 
at ſeveral Times, hetween the Feginning of the Year 17:7 and 
the End of the Year 1729, in the City of London; the fame 
having never before been printed elſewhere. And the ſaid Jurors 
upon their ſaid Oath further ſay, that the faid Andreto Millar, in 
the Year 1729, furcbaſed the ſaid Work called © The Seaſons,” for 
a valuable and full Conſideration, from the ſaid James Thomſon, the 
faid Author and Proprietor, to Him and his Heirs and Asiens 
or ever. And the ſaid Jurors upon their faid Oath further tay, 
That from the Time of the ſaid Purchaſe, the ſaid Andrew Mz- 
lar hath printed and ſold the ſaid Work as his Property, and now 
hath and conſtantly bath had a ſufficient Number of Po9ks of the ſaid 
Work expoſed to Sale at a reaſongbie Price. And the faid Jurors 
upon their Oath further ſay, That before the Reign of Her late 
Majeſty Queen Anne, it was USUAL to purchaſe jrom Authors the 
PERPETUAL Copy-Kight of their Books; and to ajjinn the fam: 
from Hand to Hand, for valuable Conſiderations; and to mak< 
the ſame the Subject of Family Settlements, for the Proviſion ot 
Mives and Children. And the ſaid jurors upon their Oath fur- 
ther ſay, That the Stationers-Company, to ſecure the Enjoyment 
of the ſaid Copy-Right as far as in them lay, made ſeveral By- 
Laws, particularly the Two following : | 


At an Aſſembly of the Maſters and Keepers or Wardens and 
Commonalty of the Myſtery or Art of Stationers of the 

City of London, held at their Common Hall in the Parith 
of St. Martin Ludgate, in the Ward of Farringdon within 
London, on Wedneſday the 17th Day of Augu/t Anno 
Domini 1681, for the well governing the Members of 
this Company, the ſeveral Laws and Ordinances here- 
after mentioned were then made, enacted and ordained 
by the Maſter and Keepers or Wardens and Common- 
alty of the Myſtery or Art of Stationers of the City of 
London, in Manner and Form following, v:z. 


And whereas ſeveral Members of this Company have great 
Part of their Eſtates in Copies ; and by ancient Uſage of this 
| 3 | Company, 
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Company, when any Fook or Copy is duly entered in the Regiſter- 
Book of this Company to any Member or Members of this Com- 


pany, ſuch Perſon to whom tuch Entry is made, is and always 


| Hath been reputed and taken to be PRoPRIETO« of ſucb Boo cr 
Copy, and ought o hade the fol: printing ther ee; which Privilege 
and Intereſt is now of late ten vio ated and abrſed—lIt is there- 
fore ordained that, where any Entry or Entries is or ate, or here- 
after ſhall be duly made, f any Book or Copy in the ſaid Regift-r- 
Book of this Company, by or for any Member or Members of this 
Company, that in ſuch Caſe, if any Member or Members of this 
Company ſhall then after, without the Licence or Conſent of fuch 
Member or Members of this Com any for whom ſuch Entry ts 
duly made in the Regiſter-Book of this Company, or his or their 
Alf:;znee or Aſſigns, PRINT o CAUSE to be PRINTED, import a- 
CAUSE 70 be IMPORTED from beyond the Seas or elfewhere, any 
ſuch Copy or Copies, Book or Books, or any Part of any ſuch Copy or 
Copies, Book or Hooks; or ſhall //, bind; fliteh or expoſe the ſam? 
ww any Part or Parts thereof to Sale, that then ſuch Member or 
Mejubers ſo offending ſhall ForFEIT, to the Maſter and Keepers 
or 

of the City of London, the Sumi of Twelvepence for every ſuch 
Copy or Copies, Book or Books or any Part of ſuch Copy or Copies; 


- 


Book or Books, imprinted, imported, ſold, bound, flitcht, and expoſed 


to Sale conttary hereunto. 


At an Aſſembly of the Maſters and Keepers or Wardens 
and Commonalty of the Myſtery or Art of Stationers of 
the City of London, held at their Common Hall in the 
Pariſh of Sf. Martin Ludgate, in the Ward of Farringdon 
within London, on Monday the 14th Day of May Anno 
Domini 1694, the ſeveral Laws, Ordinances and Oath 
hereafter following were then by them made, enacted, and 
ordained, for the well-governing of the Members of the 
Corporation of them the ſaid Maſter and Keepers or 
Wardens and Commonalty of the Myſtery or Art of Sta- 
tioners of the City of London, viz. 


Whereas divers Members of this Company have great Part of theic 
Eftates in Coriks, duly entered in the Kegiſter - Book of this Com- 
pany ; which, by the ancient Ujage of this Company, is, are or always 
ath and have been uſed, reputed, and taken to be the RiGurT 
AND PROPERTY of ſuch Perſon and Perſons (Members of this 


Company) for whom or whoſe Benefit ſuch Copy and Copies are 


ſo duly entered in the Regiſter-Book of this Company ; and con- 


ſtantly bargained and fold, amongſt the Members of this om- 


pany, as their Property ; and deviſed to Children and Others, for 
| Legacies, and to their Widows for their Maintenance; and 5 
2 


ardens and Commonilty of the Myftery or Art of Stationers 


— —  — — 
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he and they to whom ſuch Copy and Copies are fo duly entered, 
purchaſ.d4, or devijcd, ought to have the ſole PRINTING thereof; 


Wherefore, for the better Preſervation of the ſaid ancient Uſage 
from being invaded by evil minded Men, and to prevent the Abuſe 
of Trade by violating the lame, it is ordained, that after ary Entry 
Entries is or are or ſhall be duly made of any Copy or Copies, 
Book or Books, in be Regifter-Book of this Company, by or from 
any Metnber or ?lembers of this Company, F any ether Member 
cr Members of this (Company ſhall, «z#hour the Licence or Conſent 
of ſuch Member or Mezinbers of this Company for or by whom ſuch 
Entry is duly made, or of his Aſſignee cr Aſſigns, print or cauſe to be 
printed, in:port or cauſe to be imported from beyond the Seas or 
elſewhere, any ſuch Copy or Coptes, Book or Books, or Part of any 
ſuch Copy or Copies, Book or Books, whereof ſuch due Entry 
hath been made in the Regiſter-Book of this Company to or for 
ſuch other Member of this Company; or ſhall /, bind, ſtiteh or 
expoſe the fame, or any Part or Parts thereof, to Sale, without ſuch 
Licence; that then ſuch Member and Members fo offending ſhall 


Forfeit and pay to the Maſter and Keepers, or Wardens and Com- 


monalty of the Myſtery or Art of Stationers of the City of Lon- 
don, the Sum of Twelvepence for every ſuch ſeveral Copy or Copies, 
Bok or B:iks, Part or Parts of every ſuch Copy or Copies, Book 
or Books, imprinted, imported, fold, bound, ſtitcht, or expoſed 
to Sale without ſuch Licence or Conſent as aforeſaid. 


And the ſaid Jurors upon their ſaid Oath further ſay, That 
the ſaid Book or Work intituled “ The Seaſons” was, upon the 
taid Purchaſe thereof by the ſaid Andrew Millar; and b. fore the 
Publication and Sale thereof by the ſaid Robert Tay/cr, DULY 
ENTERED in the N git, of the Company of £tationers of the City of 
London, as the whole und jole Property of the ſaid Andrew Millar, 
And the ſaid Jurors, upon their ſaid Oath ſurther ſay, That the 
laid Janes Thei:/on, the ſaid Author of the ſaid Work, died on the 


29th Day of Augu/ in the Year 1748; and that after his Death, 


and betore the above Action was brought, the ſaid Rebert Tay- 
lor, without the Licence or C:nſert of the ſaid Andrew Millar, on 
the 2cth Day of May in the Year 1763, PUBLISHED, EXPOYED 
To SALE, AND SOLD, within that Part of Great Britain called 
England, ſ:veral Copies of the ſaid Book, intituled, © The Seaſons, 
« by James Thomſon,” which laſt- mentioned Copies had been 
trinted by ſome Perſon or J 'erſons without the Licence or Conſent r 
the ſaid Andrew Millar; whereby the ſaid Andrew Millar hath 
been and is damnified. But whether, upon the whole Matter afore- 
ſaid in Form aforeſaid found, the ſaid Robert Taylor is LIABLE IN 
Law fo anſwer the Damages ſuſtained by the faid Andrew Millar 
by Reaſon or Means of the ſaid Robert Jay or's publiſhing, ſelling 


and expoſing to Sale within that Part of Great Pritam called 
2 England 
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England the ſaid ſeveral Copies of the ſaid Book intituled “ The 


«© Seaſons, by James Thomſon,” without the Licence or Conſent of 


the ſaid Andrew Millar as aforeſaid, the Jurors aforeſaid are alto- 
gether ignorant ; and therefore pray the Advice of the Court 
here. And if upon the whole Matter by the ſaid Jurors in Form 
aforeſaid found, it ſhall ſeem to the Court here, that the ſaid 
Robert Taylor is liable by Law to anſwer the Damages ſuſtained 
by the ſaid Andrew Millar on the Occaſion of the Premiſſes 
within mentioned, then the ſaid Jurors upon their ſaid Oath ſay, 
that the ſaid Robert Taylor is guilty of the Premiſſes within laid 


to his Charge, as the ſaid Andrew Millar hath within complained 


againſt him; and aſſeſs the Damages to the ſaid Andrew Millar 
occaſioned by the Premiſſes within mentioned, beſides his Coſts 
and Charges by him about his Suit in this Particular laid out, to 
One Shilling; and for ſuch Colts and Charges, to Forty Shillings. 
And if upon the whole Matter aforeſaid by the Jury aforeſaid in 
Form aforeſaid found, it ſhall ſeem to the Court here, that the 
ſaid Robert Taylor is not liable in Law to anſwer for the Damages 
within mentioned; then the ſid Jurors upon their Oath afore- 
ſaid ſay, that the ſaid Robert Taylir is nit guity of the Premilles 
within laid to his Charge, as the ſaid Andrew Millar within in 
Pleading hath alledged. 


Tur ſhort Subſtance of the Caſe is no more than this. The 
Declaration charges, That the Plaintift A. ur was the true and 
only Proprietor of the Copy of a Book of Poems, intituled, “ The 


SuhMance of 
the Caſe. 


*« Sealons, by James Thomſon ;” and, whilſt he was fo Proprietor 


of the ſaid Copy, cauſed 2000 Books of it to be printed for Sale, 
at his own Expence; and had a great Number of the faid 200c 
Books remaming in his Hands for Sale, That the Defendant 
Taylor publiſbed and exfofed to Sole ſeveral other Books of the like 
Copy, and bearing the fame Title; which latter Books had been 
injuriouſly printed by ſome Perſon or Perſons wiTHouT the Licence 
or Conſent of the Plaintiff Millar; The Lefendant 4nowing ** that 
„ they had been ſo injuriouſly printed, without the Plaintiff's 
Licence or { onlent,” By cans whereof, the Plaintiff Millar 
was deprived of the Profit and Lenefit of the ſaid Copy and Book, 
and of the Books frinted at his Expence as aforeſaid, and then 
remaining in his Hands wunfo'd, And he lays his Damages at 
200/. The Defendant Taylor pleads © Not Guilty.” Iſſue is 


' thereupon joined. And the Jury find the Special Verdict as 


above. 


Tu jupors delivered their Opinions ſeparately, and at 
large; The junior judge beginning, and ſo proceeding upward to 
the Lord Chief Juſtice. 
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Mr. JusTice WiLLFs, after ſtating the Caſe and Special 
Verdict, ſpoke to the following Effect. The Queſtions of Law 
mult ariſe out of the Facts found by this Verdict. Same of them 


are worthy of Obſervation. 


It is found“ that the Work is an Original Campgſition, firſt 
„printed and publiſhed in London; the Author, a natural born 
„ Suhject, reſedent in England. Therefore this Cale has no- 
thing to do with f/orergn Poocks ; which ſtand on a very different 
Footing. 


It is found, ** that the Author printed this Work from the 


„ BYginning of the Year 1727, to the End of 1729, for his gn 
Ve and Benefit, as the Prepriiter; and then 1cld the Copy to 
» the Plaintift, bis Heirs and Aſſigns for ever, for a full and va- 


« /uahle Conſideration.” Therefore there is no Occalion to med- 
dle with Caſes, where the Author may be ſuppoſed to have re- 
{inquifhed the Copy, and conſequently to have given a general 
Licence t priitt. 


Mary of the beit Books fall under 7bat Deſcription. A wer; 
little Evidence might be ſufficient, after the Author's Death, to 


” 


| imply ſuch a tacit Conſent : As if the Book had ut been entered be— 


fore Publicatizn; it would be a Circumſtance to be ſubmitted 


to the Jury, “that the Copy was intended to be let open. So, 
if after Publication, the Author had not transferred his Right, or 
acted himſelf as Proprietor. | 


But the Finding here, being of à Sale and Transfer for a valuable 
Conſideration, this Verdict will not authorize any Claim founded 


on the /uppojed Conſent of the Author. 


It js alſo found,“ That the Plaintiff always had a ſufficient 


LNumber of theſe Books expoſed to Sale, at @ reaſcnable Price.“ 


Therefore this Cafe has nothing to do with Caſes where the Plain- 
tiff's Relief may be rebutted, by ſhewing that he meat to en 
hance the Price; which is againſt Law. 


It is found too © That the Defendant ſold ſeveral Copies of 


» — . % a - Dy n 
ee the sA1iÞ Book.“ And therefore this Caſe is not embarraſſed 


with any Queſtion, *©* wherein conſiſts the IDENTITY of a Book. 


Certainly bond fide Imitations, Tranſlations, and Abridgments 


are different; and, in reſpect of the Property, may be conſidered 


as nw Works: But cclhuralle and fraudulent Variations Wall not 


do. 


This 


Eaſter Term 9 Geo, 3. B. R. 


2311 


This is got the Caſe of an unpubliſhed Manuſcript taken in Exe- 
culion by Creditors, or claimed by Afiznees under a Commiſſion 
againſt a Ban&rupt- Author, When a Queſtion of that Sort ariſes, 
the Court will conſider what is Right. And the ſame Queſtion 
may equally ariſe upon the Term granted by the 4 , Parlia- 


nent. And therefore this is not a Doubt which ſubſiſts merely 
on the Common Law Right. X 


the Copy of the Book belonged to the Author, there is no 
Doubt but that he might 7ransfer it to the Plaintiff. And if the 
Flaintiff, by the Transfer, is become the Proprietor of the Copy, 
there is as little Doubt that the Defendant has done him an [:- 


— 


jury, and vilated his Right: For which, this Action is the proper 


Remedy. 


But the Term of Years ſecured by 8 Am. c. 19. is expired. 


Therefore the Auther's Title to the C:ipy depends upon 'Twe 
Queſtions ——— 


iſt. Whether the Cory cf a Book, or literary Compoſition, be- 
longs to the Author, by the Common LAW: 


2d. Whether the Common LAW-RIGHT of Authors to the 
Copies of their own Works is TAKEN AWAY by 8 Ann. 
„ 


The Name, © Copy of a Book,” which has been uſed for 
Ages, as a Term to ſignify the s0LE Right of printing, publiſt- 
ing and ſelling, ſhews this Species of Property to have been /ong 
known, and to have exifted in Fact and Uſage, as long as the Name. 


Till the Year 1640, the Crown exerciſed an unlimited Autho- 
rity over the Preſs; which was enforced by the ſummary Powers 
of Search, Confiſcation and Impriſonment, given to the Stationers 
Company, all over the Realm and the Domintons thereunto be- 
longing, and by the then ſupreme Juriſdiction of the Star-Cham— 
ber, without the leaſt ObiruStion from 1/efmmnfter- Hall, or the 
Parliament, in any Inſtance. 


© Whether before 1640, Copy-Rizhts exiſted in this Kingdom 
* upon Princifles and U/age,” can be only looked for in the Sa- 
tioners Company, or the Star-Chamber, or Ads of State. 


As to this Point, their Evidence is competent, and liable to 
LITTLE Suſpicion. It was indifferent to the Views of Govern- 
ment, whether the Copy of an innocent Book licenſed, was 
open, or private Property. It was certainly again/t the Power 8 

4 | the 
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the Crown, to allow it as a private Right, without being pro- 
tected by any Royal Privilege. 


It could be done only on Principles of private Juſtice, moral 
Fitneſs, and public Convenience; which, when applied to a uc 
Subject, make Common Law without a Precedent ; much more, 
when received and approved by U/age. 


It appears from the Acts of State taken Notice of at the Bar, 
that unleſs Pirating another Man's Copy be an Abuſe on ſuc}; 
Principles as make Common Law, it was 19 probibited. If it he 
tuch an Abuſe, then there are general Words in ſeveral Prohi- 
bitions, to znclude it. | 


Ihe Decrce of the Star-Chamber in 1550, regulating the Man - 
ncr of Printing and the Number of Preiſes is conbrmed, with 
additional Penalties, by Ordinences of the Star-Chamber * ſione:! 
by Sir N. Bacon, Ld. Burle/gh, and all the moſt eminent Privy 
Counſellors of that Ape. 


Among other Things, it is forbidden to print againſt the 
Force and Meaning of any Ordinance, Prohibition or Command- 


ment in any of the Statutes or Laws of this Realm; or in any 


Injunction, Letters Patent, or Ordinances ſet forth or to be ſet 
forth by the Queen's Grant, Commiſſion or Authority, 


By another Decree of the Star-Chamber, 23 Jun? 1585, 28 


Elia. Art. 4. + Every Book, Cc, is to be licenſed —** nor {hall 


* any One print any Book, Work or Copy, againſt the Form or 
« Meaning of any Reſtraint contained in any Statute or Laws of 
« this Realm, or in any Injunction made by her Majeſty or 
« her Privy Council; or againſt the true Intent and Meaning of 
« any Letters Patent, Commiſſions or Prohibitions under the 
Great Seal; or contrary to any al/awed Ordinance ſet down for 
the good Government of the Stationers Company.” 


A Proclamation of the 25th September 1623, 21 Joc. 1. recites 


the above Decree of 28 Eis., and that the ſane had been evaded, 


amongit other Things, “ By printing berend Sea ſuch alle 
„Books, Works or Writings, as have been iniprinted within 
% the Realm by ſuch to whom the /e Printing the eg, by Let- 
« ters Patent, or lawful Ordinance or Authority, doth appertain.” 


And then this Proclamation enforces the {aid Decree. 


By another Decree of the Star-Chamber, made on 11th Tuly 
1637, Article the 7th,—No Perſon is to print, or import (printed 
abroad) any Book or Copy which the Company of Stationers, or 


any other Perſon hath or ſhall, by any Letters Patent, Order or 
Entrance 
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Entrance in their Regiſter-Pook, or otherwiſe, have the Right, Pri- | 
vilege, Authority or Allowance SOLELY 7o print. {] 
| 
4 


Theſe are all the 4s rf State relative to this Matter. 


No Caſe of a Proſecution in the Star-Chamber, for printing | 
without Licence, or again/t Letters Patent, or pirating another [ 
Man s Copy, or any other diſorderly printing, has been found. Moſt 
of the Judicial Proceedings of the Star-Chamber are %% or de- 


frroyed. 


But it is certain, that down to the Year 1640, Copies were pro- 
ſlected and ſicured from Piracy, by a much ſpredier and more effectual 
Remedy, than Actions at Law, or Bulls in Equity. 


No Licence could be obtained, © to print another Man's 
„ Copy :''— Not from any Probibition ; but becauſe the Thing was 
immoral, diſhonejt, and unjuſt. And he who printed wir Hour 2 
Licence, was liable to great Penalties. | 


Mr. Blackflone argued very materially from the Books of the 
5tationers Company; and read many Entries. And from the | | 
Extract of them, it appears that there is 2 Ordinance or By- 1 
Law relative to CoPirs, till after the Year 1640 : And yet, from i 
the Erection of the Company, Copies were entered as Property ; 
and pirating was puniſhed. | 


Their firſt Charter was in 1 556; their ſecond, in I 558, 


In 1558, and down from that Time, there are Entries of Copies = 
for particular Perſons. 


In 1559, and downward from that Time, there are Perſons 
ned for printing other Men's Copies. 


In 1573, there are Entries which take Notice of the Sale of 
the Copy, and the Price. | 


In 1582, there are Entries with an expreſs Proviſo, “ that if 
it be found any Other has Right to any of the Copies, then the 
Licence, touching tuch of the Copies % belonging to another, 1 
<< ſhall be void. | | 


It is remarkable, that the Decree of the Star-Chamber in 
1637 expreſsly ſuppoſes a Copy-Rigbt to exiſt otherwiſe than by 
Patent, Order, or Entry in the Regiſter of the Stationers Com- 
pany: Which could on/y be by COMMON Law. 
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But in 1640, the Star-Chamber was aboliſhed. The Troubles 
began ſoon after. The King's Authority was ſet at naught: All 
Regulations of the Preſs, and Reſtraints of unlicenſed Printing, 
by Proclamations, Decrees of the Star-Chamber, and Charter- 
Powers given to the Stationers Company, were deemed to be, 
and certainly were z//egal. 


The Licentiouſneſs of Libels induced the Two Houſes to make 
an Ordinance Which prohibited Printing, unleſs the Book was firſt 
licenſed, and entered in the Res ii: of the Stationers Company. 
Cory RIGHTS, in heir Opinion, then, couid only ſtand upon 
the Common LAW: Loth Houſcs take it for granted. 


The Ordinance therefore prohibits Printing, without Con nt of 
the Owner ; or Importing (if printed abroad ;) upon Pain of Ar- 


feiting the ſame to the OWNER OR OWNERS of be Copies of the 


faid Books, &c. 


This Proviſion neceſſarily ſuppoſes the Property to ExIST : It 
is nugatory, if there was no OwxER. An Owner could not, at 
that Time, exiſt, but by the Common Law. 


In November 1644, M1LTON publiſhed his famous Speech, for 
the Liberty of unlicenſed Printing, againſt this Ordinance : And 
among the Gloſſes which he ſays were uſed to colour this Or- 
dinance, and make it paſs, he mentions “ the juſt retaining 


« of each Man his ſeveral Copy; which God forbid ſrould be 


_« gain-ſaid!” 


printing any Book /egally granted, or any Pool entered, without 


mer Ordinance. 


bits printing any Book, unleſs fr /t licenſed, and entered in the 
Regiſter of the Stationers Company: It alſo prohibits Printing 


So little did he, (though an Enthuſiaſt for Liberty, ) think 
that the Liberty of unlicenſed Printing ſhould extend to wv9/ate 


the Property of Copies 1 And yet, this Copy-Right could, at hat 


Time, ſtand upon no other Foundation, than natural Juſtice 
and Common Law. Thoſe who were for, and thole who were 
againſt a Licenſer, all agreed © That Literary Property was not 
the Effect of arbitrary Power, but of Law and / uſlice; and 
therefore ought te be ſafe.” | 

In 1649, the Long Parliament made an Ordirarce which forbids 
Conſent of the Owner ; upon Pain of Forfeiture, Gc. 


The ſame Obſervations occur upon this laſt, as upon the for- 
In 1662, the Act of 13& 14 C. ». (the Licenſing Act) prohi- 


deut bout 


Eaſter Term 9 Geo. 3. B. R. 


— — 


without the Conſent of the Owx ER, upon Pain of forfeiting the 
Book, and 6s. 8 d. each Copy; half to the King, and half to 
the OWNER ; to be ſued for by the Oꝛroner, in Six Months; be- 
ſides being otherwiſe proſecuted as an Offender againſt the Act. 


The Act ſuppoſes an Otonerſhip at Common Law. And the 
Right itſelf is particularly recognized in the latter Part of the 
third Section of the Act; where the Chancellor and Vice-Chan- 
cellor of the Univerſities are forbid to meddle with any Book or 


Books, the Right of printing whereof doth ſolely and properly 
belong to any particular Perſon or Perſons. 


The ſole Property of the Owner is here acknowledged in expreſs 
IWords, as a Common Law Right: And the Legiſlature who paſſed 
that Act, could never have entertained the molt diſtant Idea, 
«« that the Productions of the Brain were not a Subject Matter 
«« of Property.“ To ſupport an Action on this Statute, Owner- 
ſoip mult bs proved; or the Plaintiff could not recover: Becauſe 


the Action is to be brought by the Owner ; who is to have a 
Moiety of the Penalty, 


The various Proviſions of this Act effeftually prevented Piracies; 
wiTHOUT Actions at Law, or Bills in Equity, by Owners, 


But Caſes aroſe of diſputed Property. Some of them were be- 
tween different Patentees of the Crown: Some, ** whether it be- 
* longed to the Author, from his Invention and Labour; or the 
* King, from the Subject Matter ;” which occaſioned theſe Points 
to be agitated in Weſtminſter Hall. | 


The firſt Caſe on this Subject was between Atkins, the Law- 
Patentee, and ſome Members of the Stationers Company. The 
Plaintiff claimed under the Law-Patent. The Defendants had 
printed Rog Abridgment. The Bill was brought for an Injunc- 
tion. And the Lord Chancellor awarded an Injunction againſt 
cvery Member of the Company. The Defendants appealed to 
the Houſe of Lords: And the Decree was afhrmed. 


This was argued on the Footing of a Prerogative Copy-Right 
in the Crown, in a Law-Books. It was urged, that the King 
pays the Judges who pronounced the Law—That the Laws are 
the King's Laws, Sc. I do not enter into the Reaſons of the 
Determination ; but only cite it to ſhow that the Lords went upon 
this Doctrine, which was not diſputed, ** that a Copy-Rzight was a 
Thing acknowledged at Common Law: And then they agreed 
that the King had this Right, and had granted it to the Pa- 
*« tentees.” In this Light, this Caſe was very properly 3 
1 . 


M. 18 C. 3. 
in Parha- 
ment. Vid. 
Carter 8. 


* 

+ 
is 
3 
A 
4 
7. 
1 

is 
My 
3 
4 
+3 
F 

* 
of 
F ts 


rr —— 8 
. n + # Pad —_—_— -- "— — *s 


11 
= 
8 
"i 
CL 


8 K * XF . — - &y g — well 2 - 
r 3 _—— hr IN 5 


Faſter Term 9 Geo. 3. B. R. 


* On 27th 
Mey, 17505 


— 


Mr. Blackflone; and argued from, as being an Authority in his 
Favour. 


The ncæt Caſe was that of Roper v. Streater, Skinner 234. and 
mentioned and alluded to, in 1 Mod. 25 . Which came on, 
before this Court (Lord Chief Juſtice Hale then preſiding) about 
22 C. 2. and Judgment was given M. 24 C. 7. Noper had 
bought, from the Exccutors of Mr. Juſtice Crete, the third 
Part of his Reports. Streater was Law-Patentee ; and reprinted 
it, «out the Plaintift's Conſent. Roper brought an Action of 
Debt, as Owner, upon the Licenſing Act. Streater pleaded the 
King's Grant, Upon which, the Plaintiff demurred : And it 
was adjudged for the Plaintiff, in the Common Pleas. Which 
is a judicial Authority in Point, “ that the Plaintiff, by Pur— 
«« chaſe from the Executors of the Author, was OWNER of the 
© Copy at Common Law.” 


Nor did the Reverſal * in the Houſe of Lords at all ſhake this 
Authority; becauſe the Reverſal proceeded (as in the Caſe of 
Athyns) upon an Opinion “ That the Copy belonged to the 
5 NING. 


Beſides, it appears that the Judges were not aſked their Opi-- 
nions, on this Occaſion : And probably they would not have con- 
curred in the Reverſal ; as the Majority of the Houſe of Lords, 
who were for reverſing, refuſed to hear their Opinions. For, it is 
ſaid, in the Journals, that after various Debate and Conſideration, | 
the Queſtion was propounded “ Whether the Judges ſhould be 
heard in this Caſe :” And it was reſolved in the Negative; dil- 
ſentiente Angleſey, | 


In the Argument of the Caſe of The Stationers Company againſt 
Parker, in Skinner 233, it is ſaid, ** It is true, that this Action 
of Roper v. Streater was brought on the Act of 14 C. 2. which 
is expired. But that Statute did not give a Rzght, but only an 
Action of Debt.“ [Vide Skinner, 234.] 


The next Caſe is that of The Company of Stationers v. Seymour, 
29 Car. 2. in (Mod. 256. The Plaintiffs, as Grantees of the Crown, 
brought an Action of Debt againſt the Defendant, for printing 
Gadſbury's Almanac. Pemberton, in his Argument ſaid, when 
Sir Orlando Bridgman was Chief Juſtice in this Court (the Com- 
mon Pleas) there was a Queſtion raiſed concerning the Validity 
of a Grant of the /e printing of any particular Book, with a Pro- 
hibition to all Others to print the ſame; “ How far it ſhould 
*« {ſtand good againſt thoſe who claim a Property PARAMOUNT 
« the King's Grant: And Opinions were divided on that Point. 


4 But 
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But (ſaid he) the Defendant, in our Caſe, makes 79 Title to 
the Copy : He only pretends a Nullity in our Patent. 


The Book which this Defendant hath printed has no certain 
Author And then, according to the Rules of Law, the King has 


the Property ; and, by Conſequence, may grant his Property to 
the Company. 


The Court thought that Almanacs might be Prerogative 
Copies; and faid, ** Theſe Additions of Prognoſtications do not 
« alter the Caſe; no more than if a Man ſhould claim a Proper- 


« ty in another Mans Copy, by Reaſon of ſome znconfiderable 
* Aaditions of bis Own.” 


Theſe were Times when Prerogative ran high. But till theſe 
Caſes prove * that the Copy- Right was at that Time a wwell-41:9wn 
%% Claim; though the overgrown Rights of the Crown were, in 


ſome Inſtances, allowed and adjudged (as in % Caſe) to over- 
rule them. 


The Licenſing Act of C. 2. was continued by ſeveral Acts of 
Parliament; but expired gth May, 1679. 31 C. 2. Soon after 
which, there is a Caſe in Lzly's Entries, of Hilary Term 31 C. 2. 


B. R. * an Action on the Caſe brought for printing the Pilgrim“ Lilly's En- 


tries 67, on- 
der v. Bradyl. 


Progreſs; of which the Plaintiff was and is the true Proprietor ; 
whereby he loſt the Profit and Benefit of his Copy. But I don't 
tind, that this Action was ever proceeded in. 


The Licenſing Act of 13 & 14 C. 2. was revived by 1 Jac. 2. 


c. 7; and continued by 4 /. & M. c. 24; and finally expired 
Ing 4. 


For Five Years ſucceſſively, Attempts were made for a new Li- 
cenſing Act. Such a Bill once paſſed the Houle of Lords: But 


the Attempts miſcarried, upon Conſtitutional Objections to a 
Licenſer. 


The Proprietors of Copies applied to Parliament, in 1703, 


1706, and 1709, for a Bill to protect their Copy-Rights which 
had been invaded, and to ſecure their Properties. They had ſo 
long been ſecured by Penalties, that they thought an Action at 
Law an inadegquate Remedy; and had no Idea a Bull in Equity 
could be entertained, but upon Letters Patent adjudged to be le- 
gal, A Bill in Equity, in any other Caſe, had never been at- 
tempted or thought of: An Action upon the Caſe was thought of 
in 31 C. 2; but was * not proceeded in. 
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| In one of the Caſes given to the Members in 1709, in Support 
of their £ pplication for a Bill, the laſt Reaſon or Paragraph is as 
follows“ The Liberty now ſet on Foot of breaking through 
„this ancient and reaſonable Uſage is no way to be effectually 
© reſtrained, but by an Act of Parliament. For, by Commor 
„Lare, a Bookſeller can recover no more Coſts than he can prove 
Damage: But it is impoſſible for him to prove the Tenth, nay 
* perhaps the Hundredth Part of the Damage he ſuffers ; becauſe 
% a Thouſand Counterfeit Copies may be diſperſed into as man 

„different Hands all over the Kingdom, and he not be able to 
% prove the Sale of Ten. Pefides, the Defendant is always a 
% Pauper: and fo the Plaintiff muſt loſe his Coſts of Suit, (No 
© Man of Subſtance has been known to offend in this Particular; 
© nor will any ever appear in it.) Therefore the only Remedy 
«© by the Common Law, is to confine a Beggar to the Rules of the 
King's Bench or Fleet: and there he will continue the evil 
Practice with Impunity. We therefore pray, that ConFisca- 


TION of Counterfeit Copies be One of the Penalties to be inflict- 
ed on Offenders.” 


On the 11th of January 1709, purſuant to an Order made 
upon the Bookſellers Petition, a Bill was brought in, for ſecuring 
the Property of Copies of Books to the rightful Owners, &c. On 
the 16th of February, 1709, The Bill was committed to a Com- 
mittee of the whole Houſe ; and reported with Amendments, on 

the 21ſt of February, 1709, 


I ſhall conſider the Bill as it paſſed into a Law, and the Argu- 
ments drawn from the Alterations made in the Courle of its 
patling in the Houſe of Commons, when I come to the ſecond 
F Head or Queſtion which I propoſed to ſpeak to; and now pro- 
| ceed upon the Fact of Uſage and Authority fince 1709. 


The Court of Chancery, from that Time to this Day, have 
been in an Error, it the whole Right of an Author in his Copy 
depends upon this tive Act, as inttoductive of a new Law. 
For, it is clear, the Property of no Book is intended to be ſe- 
cured by this Act, unleſs it be ExXTERED: Nobody offends. 

(i againſt this Act, unleſs the Book be ENTERED. Conſequently, 
| the /e Copy-Right is not given by the Act, ux Ess the Book be 
; entered. Yet it is held unneceſſary to the Relief in Chancery, that 
the Book ſhould be entered. 


5 There is alſo an expreſs Proviſo, That all Actions, Suits, 
K | « Bills, &c, for any Offence that ſhall be committed againſt this 
4 Act, ſhall be brought, ſued and commenced ay” our 
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«© Months after ſuch Offence committed; or elſe, the ſame ſhall 
« be void and of none Effect.“ 


Ir all Copies were oper and free before, Pirating is merely an 
Offence againit Statute; and can only be queſtioned, in any Court 
of Juſtice, as an Ottence againſt e Act. Yet it is rot neceſſary 
that the Bill in Chancery ſliould be brought within three Months. 


Again, IF the Right wefled, and the Offence prohibited by this 
Act be new, no Remedy or Mode of Proſecution can be purſued, 
beſides thoſe preſcribed by the Act. But a Bill in Chancery is not 
given; and conſequently could not be brought upon this Act. 


There is no Ground, upon which this juriſdiction has been 
exerciſed or can be ſupported, except the ANTECEDENT Proper- 
ty; confirmed, and ſecured for a limited Term, by this Act. In 
this Light, the ENTRY of the Book is a Condition in reſpect of 
Statutary Penalty on:y : So likewiſe the Three Months is a Limi- 
tation in reſpect of the Szatutary Penalty only. But the Remedy 
by an Action upon the Caſe, or a Bull in Chancery, is a Conle- 
quence of the Common Law-Right ; and is not affected by the 
Statutary Condition or Limitation. | 


Mr. Murphy cited and laid Streſs upon the Caſe of Millar v. 
Kincaid et al. in the Houſe of Lords, 11th of February 1750, 
In that Caſe, the Suit was brought upon the 8 Queen Ann and 
12 G. 2. c. 36, by Seventeen Bookſellers of Lonaon, Plaintiffs, 
againſt Twenty-four Bookſellers of Edinburgh and Glaſgow, De- 
fendants; for having offended againſt theſe two Acts, as to many 
Books ſpecified ; praying the Penalties, and an Injunction and 
Account, by Way of Damages. 


The Plaintiffs reſtrained their Demand to an Account of Pro- 
fits, by Way of Damages, for Two or Three Books only. 


The Court found,“ That there lies no Aclion of Damages, in 
ce this Caſe.” a 


The Plaintiffs petitioned for a Rehearing; and inſiſted that the 
8 of Queen Ann gave an ADDITIONAL Security by Penalties, du- 
ring a limited Time, to a Property which ExISTED BEFORE; and 
therefore was declaratory of the Property; and that the Court of 
Chancery had always underſtood it in this Senſe, and given Relief, 
in Conſequence of the ComMon-Law Property, declared, and 
ſecured by the Act for a /imited Time by Penalties. 


The Court found, “„ That an Action of Damages lies, to the 
« Extent of the Profits made by the Defendants, on ſuch of the 
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&© Books libelled, as have been entered in the Stationers Hall and 
50 reprinted in Britain.” 


The Defendants prayed a Review. 


The Court ordered the Cauſe to be re-argued ; and directed 
them to conſider © Whether, by the Laws of Scotland, an Action 
« lay, at the Inſtance of an Author or Proprietor of a Book, 


© BEFORE The Statute.” 


The Cauſe was further heard and debated : But both Sides 
avoided the Queſtion upon the Common Law. The Plaintiffs, 
probably, were advited not to put their Cate upon the Common 
Law ot Scotland; becauſe the Books were printed and publiſhed 
in London, and therefore might be conſidered as foreign Books. 
And the i:cfendants, thinking themſelves ſtrong againſt an Action 
of Damages upon the Statute, reſted upon that Ground; and in- 
ſiſted that the Action being brought wpon the Statute, the Plain— 
tifts could not reſort to the Common Law. 


The Court therefore gave no Opinion, as to the Common Law; 
but found, „That no Action lies on the Statute, for Offences 
« againſt the ſame, except when it is brought within Three Months 
« after the Committing ſuch Offence : And that no Action lies, 
« except for ſuch Books as have been entered in Stationers Hall in 
« Jerms of the Statute.” And © that 20 Action of Damages lies 


„ on the Statute.” 


4th Tnterlo-. 
cutor. 7 june 
1748. 


The Plaintiffs prayed a Review; and objected to the Ambigui— 
ty of the Propoſition, “ That no Action of Bamages lies on the 
« Statute ;* becauſe they did not contend“ that ſuch Action was 
„gien by the Statute; but that it /o//owed the ANTECEDENT 
Property, declared and ſecured by the Statute. And they urged 
the Pradtice of the Court of Chancery. 


The Court found, © That no Action of Damages docs lie upon 
or in Conſequence of the Statute, but only for the PENALTIES.” 


The Plaintiffs appealed to the Houſe of I ords. In their Rea- 
ſons annexed to the printed Caſe, they ſay © The Court of 
„Chancery has conſtrued “ Ann, as declaratory of an Author s 
Property; and the Remedies and Penaltics thereby given for a 
limited Term, upon certain Conditions, as ADDITIONAL SANC- 
„ T10NS only, to preſerve that Property from being injured.” 
And in another Part of the Reaſons, they inſiſt“ That it is like 
the Caſe of a Patent granted for any new and uſeful Invention: 
«© The Patentee, in Conſequence of his Property, is intitled to 
«« the ordinary Relief in Courts of Law and Equity.“ 1 
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It is remarkable that the Reſpondents, (who had very able 
Men for their * Counſcl,) in heir Reaſons, do not litigate, 
«« that the Statute was to be conſideted as giving an additional Se- 
« curity;” nor conſequently, the Competence of an Action for 
Damages: They only ſay, ** IF it is taken as an Action upon the 
« Caſe, it can not be yoined with an Action for the Penalties ; 
and inſiſt, from Obj actions to the Method of proceeding, that 
* the Plaintiffs could not recover. | 


Mr. Murphy cited a Manuſcript, which ſays, Lord Hard- 


wicke, in moving for the Reſolution of the Houſe, ſpoke to the 


Mtr. Home 
Campbell and 


Mr. Vork. 


following Effect“ As to the Origin of Relief given in the Court + 


« of Chancery, by Injun#ion and Account—The Statute of Joc. 1. 
* which took away Monopolies, at the fame Time gave the King 
* a Power to grant Patents for the Encouragement of new In- 
«« yentions for Fourteen Years. Theſe Patents were inrolled in 
* Chancery : and the Court, upon Complaint of the Patentee, 
„ would take Notice of its own Records.” 


The Statute of Queen Ann might be conſidered as a fand- 
t ing Patent to Authors: And, being a Record of the higheſt Na- 
* ture, the Court will give Relief. 


„But he doubted whether that Statute was declaratory of the 
* Common Law; or introdufive of a new Law, to give learned 
Men a Property which they had vt before. 


« He ſaid, it was material to conſider how the Common 
* Law of Scotland ſtood before the Statute : And he repeated, 
more than once, that as the Queſtion could not be judicially 
determined upon the preſent Appeal, he would be i open to 
all Reaſonings upon the Subject; and would net be under- 
** ſtood to give an Opinion which might 4md himſelf,” 


This Account of what Lord Hardwicke ſaid, is taken from a 
Letter ſaid to be written to the Reſpondents in Scotland, by their 
Solicitor, It purports only to be Heads, by way of Narration; 
and not a Report of his Words, or the Order in which he ſpoke, 
or all he ſaid; and plainly contains what the Solicitor thought 
would make moſt for his Clients. | 


Lord Herdwicke muſt have intimated more of his Opinion than 
is mentioned in the Letter; by his repeatedly guarding ** that he 
would not be underſtood to give an Opinion which might 
*« bind himſelf.” 


ParT IV. Vor. IV. 5 1 What 


2322 


| Faſter Term 9 Geo. 3. B. R. 


What he is reported to have ſaid, is very material, in this Light. 


The only Queſtion brought before the Houſe by the Appeal, 
was, Whether any Remedy lay, in conſequence of the Sta- 
„ tute, except for the Penalties. 


Lord HArRDwiCKe ſtates the Doubt to be, Whether the 
« Statute was declaratory of the Common Lato; or mtroduftive 0 
* a new Law, to give Learned Men a Property which they had 
* not before. He ſtates no Doubt, Whether any Remedy 
could lie, except for the Penalties only, F the Act gave a new 
Property.“ 


The Doubt was a Queſtion of Conſtruction upon the Statute, 
not to be ſolved by the Words ; for there are uo Words declara- 
tory of the Common Law: And there is an expreſs Proviſo 
againſt Inferences either Way. 


The Queſtion then depended upon ſettling © whether the Pro- 
ce perty exiſted by the Common Law.” F it did, the Act con- 
firms that Right, and ſecures it by Penalties. F there was 9 
Right at the Common Law, then the Act gives a new Right upon 
Condition, under a Santtion ſpecially preſcribed. Therefore ſays 
Lord HARDWICKE, it is material to conſider “ How the Com- 
„ mon Law of Scotland ſtood, before the Statute.” 


As to what he is reported to have ſaid of the Relief given in 
Chancery The Solicitor has certainly om7zed ſomething. 


Lord HarRDwicKke could never ground the Relief given to a 
Patentee, merely upon the Patent being rolled in Chancery: 
Much leſs could he argue from thence to an Act of Parliament, 
merely becauſe it was a Record of a Higher Nature; without ſay- 
ing a Word as to the Conſtruction of the Act, upon which the 
Court of Chancery proceeded ; though that was the oz/y Thing 
material, and relied upon in the Argument as dec//ve, 


The printed Reaſons argued from the Relief given upon Pa- 
teats for new Inventions, by Action or Bill, as a parallel Caſe. 


Snppoſing a Common Law Property ſecured and confirmed by the 
Statute % a Term; this legal Right ſtands upon the ſame 
Ground with the legal Right excepted in the Act of 21 Fac. 1. 
But ſuppoſing the Privilege given to Authors by this Act, to 
ariſe ov oft a new Prohibition; there is no Colour, from the 
Caſe of Letters Fatent, for the Juriſdiction exerciſed by the 
Court of Chancery upon 8 An. | 

I In 


I 
* * 
5 
— * — 

, 

: | 

- 
= 


o- 


Eaſter Term 9 Geo. 3. B. R. 2323 


In Letters Patent, all the Conditions required by 21 Fac. 1. | 
muſt be obſerved. Patentees for new Inventions are left, by that | 


Statute, to the Common Law, and the Remedies which tollow N 
the Nature of their Right. 


But this Statute of the 8th of Queen Arn, is 2 penal Statute; 
which preſcribes the Remedy for the Party aggrieved, and the 
Mode of Proſecution, to be commenced with Three Months. 
Upon ſuch an Act, if the Offence, and conſequently the Right 
which ariſes from the Prohibition, be yew, no Remedy or Mode 


of Proſecution can be purſued, except what is directed by the 
Act. 


The Statutes which prohibit Interlopers, give, by that Prohi- 
bition, the ſole Eaſt India Trade to the Company. The Trade 
was free before. Conſequently, the Statutes create a new Offence, 
Was it ever imagined that any Remedy could be purſucd by the 
Company, except thoſe preſcribed by the Statutes ? 


Where an Act enforces a Duty with Penalties, the ordinary Re- 
medies follow the Debt of Obligation to pay; and the Penalties are 
by Way of Security. But where the Privilege to one Perſon 
ariſes out of and conſiſts in a new Prohibition to Others, there is 
no Proceeding but for a Breach of the Prohibition, If the Act 
has preſcribed the Remedy for the Party grieved, and the Mode 
of Proſecution ; all other Remedies and Modes are excluded. 


IF a conditional Right is created by an Act of Parliament, the 
Condition can not be diſpenſed with. Ir the ſame Act, which 
creates the Right, /imits the Time within which Proſecutions 
for Violation of it ſhall be commenced, that Limitation can not 


be diſpenſed with. 


Therefore the whole Juriſdiction exerciſed by the Court of 
Chancery ſince 1710, againſt Pirates of Co ies, is an Authorit 
« That Authors Had a Property antecedeus; to which the Act 
« gives a temporary additional Security: It can ſtand upon 10 
other Foundation. And I am perſuaded Lord Fardwicke dropt 
ſomething as to the Reaſons and Grounds of the Relief given by 
the Court of Chancery, in conſequence of this Act; which oc- 
caſioned his repeating, more than once, “ that he would be id 
«* open to all Reaſonings upon the Subject.“ 


The Order declares, ** That the Action brought by the Ap- 

„ pellants in the Court of Seſſion in Sco/land was improperly 
e and inconſiſtently brought, by demanding at the ſame Time a 
«« Diſcovery and Account of the Pros of the Books in Quet- 


cc ' 
tion, 
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* tion, and alſo the Penalties of the Acts of Parliament, (which 
* the Appellants had never abſolutely waved in the Proceedings 
„ below ;) and alfo by j2:nmg ſeveral Purſuers, claiming diſtinct 
* and independant Rights in different Books, in the ſame Action; 
“ and that therefore the Points determined by the ſaid Inter- 
* Jocutors could not regularly come in Queſtion in this Cauſe : 
„% And therefore Ox DERED and ADpJuDGED that the {aid ſeveral 
* Interlocutors be reverſed, without Prejudice to the Determina- 
e tion of any of the ſaid Points, when the ſame ſhall properly be 
* brought in Judgment. And it is hereby alſo declared, that 
« Libel in this Cauſe is nonrelevant: And ordered, that the ſaid 
* Court of Seſſion do proceed accordingly.” 


Ir the Ground cf the Relief in Chancery, during the Conti- 
nuance of the Term given by the Act, was the antecedent Pro- 
perty ; it is not to be wondered, that after the Expiration of the 
Term, the Court had no Difhculty to grant the ſame Relief, 
merely upon the Common Law Right. 


But before T mention the Caſes, it may be proper to premiſe 
what will put the Authority of them in its true Light, 


Injunctions to ſtay printing or the Sale of Books printed, are 
in the Nature of Injunctions to ſtay Waſte : They never are 
granted, but upon a clear Right. If moved for, upon filing the 
Bill; the Right muſt appear clearly, by Affidavits: If continued, 
after the Anſwer put in; the Right mult be clearly admitted by 
the Anſwer, or not denied. 


Where the Plaintiff's Right is guefioned and doubtſul, an In- 
junction is zmproper ; becauſe n9 Reparation can be made to the 
Defendant for the Damage he ſuſtains from the Injunction : But 
if the Defendant proceeds to commit the Waſte or Injury, the 
Plaintiff may afterwards have Compenſation. 


Few Bills againſt Pirates of Books are ever brought to a 
Hearing. If the Defendant acquieſces under the Injunction, it 
is ſeldom worth the Plaintiff 's while to proceed for an Account; 
the Sale of the Edition being ſtopped. 


From the Year 1709 to this Day, there have not been more 
than two or three ſuch Cauſes heard. 


The Queſtion upon the Common Law-Right, could not ariſe 
till 21 Years from the 10th of April 1710, for old Copies : Con- 
ſequently, the ſooneſt it could ariſe was after the 10th of April 
1731; 


2 On 
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On the gth of June 1735, in the Caſe of Eyre v. Walker, Sit 
Joſeph Tekyll granted an Injunction to reſtrain the Defendant 
from printing the Whole Duty of Man; the firſt Aſſignment of * Dr. H. m- 


which * had been made in December 1657: And this was acqui- mond's Letter 


to the Book- 
elced under. ſellers, 22 


In the Caſe of Motte v. Falkner, 28th November 1735, an In- 
junction was granted for printing Pope's and Sw/t's Miſcellanies. 
Many of thele Pieces were publiſhed in 1701, 1702, 1708: _ 
And the Counſel ſtrongly preſſed the Objection, as to theſe #3 pod DC. 


Pieces. Lord Talbot continued the Injunction, as to the Whole: ſentons be- 
And it was acquieſced under. Yet Falkner, the Iri/h Bookſeller, eg Athens 


a and Rome. 
was a Man of Subſtance; and the general Point was of Conſe- 1707, Pro. 
quence to him: But he was not adviſed to litigate further. 8 hg for 

1708. 
1708, Pa- 


tridge's Death. 1708, Sentiments of a Church of Exgland- Man. FYanbrugh's Houſe. Baucis and Philemon. 
1709, Project for Advancement of Religion, and Reformation of Manners, 


On 27 January 1730, in the Caſe of Walthoe v. Walker, an 
Injunction was granted by Sir Jo/eph Jekyll, for printing Nelſon's 
Feſtivals and Faſts ; though the Bill ſets forth, that it was printed 
in the Lifetime of Robert Nelſon the Author , and that he died t It was 
in January 1714 x; This too was acquieſced under. 1 


1703. 
* Prout Pre- 


On sth May 1739, in the Caſe of Tonjon et al. v. Walker face. 
6therwwiſe Stanton, before Lord Hardwicke, an Injunction was 
granted, to reſtrain the Defendants from printing Milton's Para- 
diſe Loft, The Plaintiffs derived their Title under an Aſſignment 
of the Copy from the Author in 1667; which was read. This 
Injunction was allo acquieſced under. | 


In the Caſe of Jenſen v. Walker and Merchant +, before Lord t 3oth April 

Hardwicke, the Bill was filed 26th November 1751, ſuggeſting that 7s? 
the Defendants had advertiſed to print“ Milton s Paradiſe Loſt, 
« with his Life by Fenton; and the Notes of all the former 
« Editions,” of which Dr. Newton's was the laſt. The Bill 
ſuggeſts a Pretence that the Defendant had a Right.” It de- 
rives a Title to the Poem, from the Authors Athgnment in 
1667. That it was publiſhed about 1663, And it derives a Title 
to his Life by Fenton, publiſhed iu 1727 ; and to Bentley's Notes, 
publiſhed in 1732; and Dr. Newton's, in.1749. The Anſwer 
came in, the 12th December 1751: Wherein the Detendants in- 
ſiſted they had a Right to print their Work in Numbers, and to 
take in Subſcriptions. And they put in their Anſwer ſo expedi- 
tiouſly, as to prevent an Injunction before Anſwer. 


It was intended to take the Opinion of the Court ſolemnly. 


The Searches and Affidavits, which were thought neceſſary to be 
PART IV. Vor. IV. 5K made, 
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made, occaſioned a Delay: And no Motion was made till near 
the End of April 1752. 


The Injunction was moved for, on Thurſday the 23d of April. 
Lord MANSFIELD argued it. It was argued at large, upon the 
general Ground of. Copy-Rights at Common Law. 


Lord CHANCELLOR directed it to proceed on the Saturday 
following ; and to be ſpoken to by One of a Side. Afterwards, 
it ſtood over, by Order, till Thurſday the zoth of April; when it 
was argued very diffuſively. 


The Caſe could not poſhbly be varied, at the Hearing of the 
Cauſe. The Notes of the laſt Edition (Dr. Newton's) were 
within the Act: But an Injunction as to em only, would have 
been of little Avail; and it did not follow, that the Defendants 
ſhould not be permitted to print what they had a Right to print; 
becauſe they had attempted to print more. For, in the Caſe of 
Pope v. Curl, 5th June 1741, Lord Hardwicke injoined the De- 
fendant only from printing and ſelling the Plamtif''s Letters: 
There were a great many more in the Book which the Defendant 
had printed, which the P/armtif had no Right to complain of. 


If the Inclination of Lord Hardwicke's own Opinion had not 
been ſtrongly with the Plaintiff, he never would have granted 
the Injunction to the Whole, and penned it in the Dzgundrve ; 
ſo that printing the Poem, or the Life, or Bentley's Notes, with- 
out a Word of Dr. Newton's, would have been a Breach. 


The Injunction is not barely to the Selling of at Bock, of 
which Nereton's Notes made a Part; but to ſuture printing. 


He might have ſent it to Law then, as well as at the Hear- 
ing: But he probably foreſaw he never ſhovld hear of it again. 
Accordingly, the Parties underſtood his Way of thinking: And 
the Defendants acquieſced under the Injunction, and ſo have 
made it perpetual ; and would now be guilty of a Breach, if they 
printed Mon. 


I do admit that (except from the Order he made, which he 
ſaw and penned,) he guarded againſt being thought finally to de- 
termine the Queſtion. 


He cited The Stationers Company v. Partridge, as an Authority 
for an Injunction, where the Right was dowbrfu/. He oblerved 
upon Dr, Newton's Notes, either tranſcribed or colourably 
abridged, being within the Act: And, according to a Note I 
have of the Caſe, he ſaid, The ſtrongeſt Authority is what 
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the Judges have ſaid in the Caſe of Seymour {1 Med.) and in 
the Argument of Prerogative-Copies. Diſtinctions are taken 
upon the Ground of the King's Property in Bibles, Latin 
* Grammars, Common-Prayer and Year- Boobs; that they were 

made and publiſhed at the Expence of the Crown ; ergo the 


King's Property, Theſe Arguments being allowed to ſupport 
that Right, fer ſuch a Property exiſting.” | 


cc 


cc 
CC 


That very Point was then depending in this Court, upon a 
Caſe ſent by himſelf, in Paſtett v. The Univerſity of Cambridge. 


It would not have been agreeable to Lord Hardwicke's great 
Decency and Prudence, to have ſpoken out dec:/tvely, upon a ge- 
neral legal Right never decided at Law; and to have grounded his 


Opinion upon an Argument which was then a Queſtion /ub 
Judice. | 


The Queſtion upon Literary Property was brought before this 
Court in the Caſe of Ton/ſon v. Collins; and after two Argu- 
ments, was adjourned into the Exchequer-Chamber. I have been 
informed, from the beſt Authority, that fo far as the Court had 
formed an Opinion, they all inclined to the Plaintiff. But as 
they ſuſpected that the Action was brought by Collufion ; and a 
nominal Defendant ſet up, in order to obtain a Judgment, which 
might be a Precedent againſt third Perſons; and that therefore 
a Judgment in Favour of the Plaintiff would certainly have been 
acquieſced in; Upon is Suſpicion, and becauſe the Court in- 


clined to the Plaintiff, it wes ordered to be heard before all the 
Judges. 


Afterwards, upon certain Information received by the Judges, 
c that the whole was a Colluſion; that the Defendant was 1o- 
'*© mainal only; and the who'e Expence paid by the Plaintiff,” they 
refuſed to proceed in the Cauſe ; though it had been argued bona 
fide, and very ably, by the Counſel, who appeared for the De- 
fendant. They thought, this Contrivance to get a colluſive 


Judgment was an Attempt of a dangerous Example, and there- 
tere to be diſcouraged. 


The Pendency of this Cauſe was publicly known : But the 


Reaton of its Diſcontinuance was not. 


Whilſt this Queſtion hung in 74:5 Court, a Doubt arofe in 
Chancery: And in the Caſes of Millar v. Donaldſon, and Oſborne 
v. Donaldſon, * the Injunction was refuſed, without any Opinion 
given. Mr. Murphy ſtated Lord Northington to have faid—* It 


« would be Preſumption in Me: Therefore I ſhall ſay Nothing 
as to the Merits,” 


Under 


* Trinity Va- 
cation, 1765, 


88 2 
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Company 9. 
Lee, 15 No- 
vember, 
1681. 


2 Show. 258. 


Stationers 

Company v. 
Wright, 17 
Nov. 1681. 


Under theſe Circumitances, I think the Injunction was right- 
ly refuſed : For, whatever his Lordſhip's own Opinion might 
be, either Way, it was a becoming Decency, * to doubr.” 
And no Judge ever granted ſuch an Injunction to itay Waſte, 
upon a legal Property, and continued it to tne Hearing; where 
the whole Fact was admitted upon the Motion, and he in his 
own Mind doubted of the Plaintiff's Right. To what End thould 
an Injunction be granted ? Since the Matter can not appear in a 
different Light at the Hearing: And it may be ſent to Law 
directly. To ſtay the Defendant from making a Profit, which 
he may probably be intitled to, is unjuſt.. 


The Stationers Company v. Partridge, for printing Almanacs, 
is no Inſtance to the Contrary . Lord Cowper continued the 
Injunction to the Hearing, upon Grounds which he might think 
bound him to conſider the Plaintiff's legal Right to be clear. 
Their Patent for printing Almanacs had been tried at Law, and 
adjudged for them: Injunctions had been decreed in 4 Chance- 
ry; and any further Trial at Law refuſed, upon ſolemn Argu- 
ment. Had not Lord Cowper inclined ſtrongly for the Plaintiffs, 
he never would have injoined a Work which is annual, and ſerves 


only for One Year, 


There is no Report of what paſſed on the Motion before Lord 
Cowper. But the Queſtion founding in Prerogative; and the 


| 2 February, former Determinations having been before the Revolution ; 


1710, Lucas 
10;. No 
Judgment at 


Law as to this 


Lord Harcourt thought it prudent to make a Caſe for the Opi— 
nion of this Court. # 


Caſe : But the Injunction granted by Lord Cowper remained. Lord Parker ſeemed, on the Argument, to 
think ** that the Calendar was 2 Part of the Common-Prayer Book.” | 


Theſe Caſes in 1765 add great Weight to the Precedents 
where Injunctions have been granted after the Expiration of the 
Term; becauſe they ſhew that there was no Doubt before. And 
I am perſuaded that if, in 1752, the Queſtion had been depend- 
ing in this Court, Lord Hardwicke would not have granted the 
Injunction in the Caſe of Tenn v. Walter; how ſtrong ſo ever 


his own Opinion might have been. | 


Lord Hardwicke laid great Streſs on the Argument made Uſe 
of to ſupport Crown-Copies ; as preſuming the Property of Au- 
thors. That Argument has ſince prevailed : And it has been 
ſince ſolemnly adjudged, © that there are Copies of waich the 
« King is Proprietor,” 


This 
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This Court had no Idea that the King, by Preragat be, had 
any Power to reſtrain Printing, which is a Trade and Manufac- 
ture; or to grant an excluſive Privilege of printing any Book 
whatſoever ; except as a Subject might, by Reaſon of the Copy 
being his Property. 


The Court agreed with Mr. Juſtice Poꝛcell, who (aid, in the 
Caſe of The Stationers Company v. Partridze, ** You muſt ſhew 
« ſome Property in the Crown, and bring it within the Caſe of 
the Common» Prayer Book. Mr. Yorke argued it upon this 


Ground. 


It is ſettled, then, “ that the King is Owner of the Copies of 
« all Books or Writings which he had the /o/e Right or:g:nally 
“% to publiſh; as Acts Parliament, Orders of Council, Procla- 
© mations, the Common- Prayer Book.” Theſe and ſuch like are 
his own Works, as he repreſents the State. So likewiſe, where 
by Purchaſe he had the Right originally to publiſh ; as the Latin 
Grammar, the Year- Books, Ce. And in theſe laſt Caſes the Pro- 
perty of the Crown ſtands exactly on the ſame Footing as Private 
Copy-Right: As to the Near- Books, becauſe the Crown was at 
the Expence of taking the Notes; and as to the Latin Grammar, 
becauſe it paz for the Compiling and Publiſhing it. 


The Right of the Crown to theſe Books is independent of 
every Prerogative Idea. 


The only Doubt, as to the Judgment of the Houſe of Lords, 
upon Rell's Abridgment and Croke's Reports, is, “ that neither 
Collection was made by the Authority, or at the Expence of the 
„ Crown;” and“ that the King had 2 Right of Original 
« Publication; the Courts of MWeſiminſter-Hall having the /ole 
«© Power to authorize and authenticate the Publication of their 
« own Proceedings.“ | 


In the Caſe of Manley et al. v. Owen et al. 8th of April, 1755, 
a Bill was filed by ſome Printers, who had bought from the 
Lord Mayor the Copy of tne Seſſions Paper, to injoin the De- 


fendants from printing it. The Lord Chancellor went fully into 


it, upon Affidavits of the Purchaſe, and Authority from the Lord 
Mayor; and that it had always been uſual ior the Lord Mayor, 
(being firſt in the Commiſſion,) to appoint the Printer of the 
Trials, and to take a Conſideration for it. The Lord Chancellor 


thought the Right to print gave the Plaintiffs the Property; and 


granted an Injunction: Which was acquieſced under. 
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Ir an Author, by the Common Law, has the ſo/e Right to make 
the firſt Impreſſion and Publication, I can not diſtinguiſh his Caſe 
from Crown-Copies, or Copies analogous to the Sefjons- Paper ; 
as Votes of the Houſe of Commons, or Tr:als publiſhed by Au- 
thority. 


Suppoſe a Man, with or without Leave to peruſe a Manuſcript 
Work, tranſcribes and publiſhes it; it is not within the Act of 
Queen Vun; it is not Larceny ; it is not Treſpaſs; it is not a 
Crime indictable ; (The phyſical Property of the Author, the 
original Manuſcript, remains :) But it is a groſs Violation of a 
valuable Right. 


Suppoſe the Original, or a Tranſcript, was given or lent to a 
Man to read, for his own Uſe; and he publithes it; It would 
be a Violation of the Author's Common Law-Right to the Copy. 
This never was doubted ; and has often been determined. 


In the Caſe of Webb v. Roſe, 24th of May, 1732, a Bill was 
filed by the Son and Deviſee of Mr. Webb the Conveyancer, againſt 
the Clerk, for intending to print his Father's Draughts. Sir 
7 ofeph Jekyll granted an Injunction : and it was acquieſced 
under. | 


In the Caſe of Pope v. Curl, 5th of June, 1741, Lord Hard- 
wicke, upon Motion, granted an Injunction as to Pope's I etters 
to Swift : And the Point was fully conſidered. Lord Hardwicke 
thought, © ſending a Letter transferred the Paper upon which it 
« was wrote, and every Le of the Contents, EXCEPT the Liberty 
« and Profit of PUBLISHING.” 


When expreſs Conſent is not proved, the Negative is implied as 
a tacit Condition. 


In this Caſe too, the Injunction was acquieſced under. 


In the Caſe of The Duke of Queenſbury v. Shebbeare, 31ſt of 
July, 1758, an Injunction was granted, for printing the ſecond 
Part of Lord Clarendon's Hiſtory. Lord Clarendon, the Son, let 
Mr. Francis Gua have a Copy. His Son and Repreſentative in- 


fiſted “ he had a Right to print and publiſh.” The Court was 


of Opinion * that Mr. Francis Gwyn might make every Uſe of 
« it, except the Profit of multiplying in Print.” It was to be pre- 
ſumed, Lord Clarendon never intended that, when he gave him a 
Copy. The Injunction was acquietced under: And Dr, Sheb- 
beare recovered, before Lord Mansfield, a large Sum againſt Mr. 
Gwyn, tor repreſenting“ that he had a Right to print.“ 

I In 
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In the Caſe of Mr. Forreſter v. Waller, 13th of une, 1741, 
an Injunction, for printing the Plaintiff's Notes, gotter: ſurtep- 
titiouſly, without his Conſent, was granted. 


From hence, it is clear, that there is a Time, when without an 
politive Statute, an Author has a Property in the Copy of his 
own Work, in the „egal Senſe of the Word. [4 rd noftrum 
et, ſine noſtro Facto, ad Alterum transferri non poteſi. Facti au- 
tem Nomine, vel Conſenſus, vel etiam Delictum intelligitur. 


In this Caſe, the Author has gſerted his Property in the Copy, 
from the firſt Moment. Conſent to leave it open, or give it to 
the Public, whether expreſs or implied, is a Fact It is not pre- 
tended here. 


But the Defendant's Countel infiſt, “ that by the Author's 
« Sale of printed Books, the Copy neceſſarily becomes open; in 
„like Manner as by the Inventor's communicating a Trade, 
«© Manufacture or mechanical Inſtrument, the Art becomes free 


«© to all who have learnt, from ſuch Communication, to exer- 
“ Ciſe it.“ 


The Reſemblance holds only in Zhis.—As by the Communica- 
tion of an Invention in Trade, Manufacture or Machines, Men 
are taught the Art or Science, they have a Right to uſe it; fo all 
the Knowledge, which can be acquired from the Contents of a 
Book, is free for every Man's Uſe F it teaches Mathematics, 
Phyſic, Huſbandry ; F it teaches to write in Verſe or Proſe ; 1}, 


by reading an Epic Poem, a Man /zarns to make an Epic Poem of 
his Own; he is at Liberty. | 


But PRINTING is a Trade or Manufacture. The Types and 
Preſs are the mechanical Inſtruments : The /t:erary Compo/ition is 
as the Material; which always is Proper:y. The Book conveys 


Knowledge, Inſtruction, or Entertainment: But multiplying Cofi 5 


in Print is a quite diſtinct Thing from all the Book communicates. 
And there is no Incongruity, to reerve that Right; and vet con- 
vey the free Le of all the Book reaches. 


In 43 Eliz. and 21 Jac. 1, when Monoplies were the Subject 
of much Diſcuſſion, Copres of Literary Forks were prote-/ed ; and 
never thought to be like a Trade, Maniſfacſure, of mechanical In- 
ſtrument. | | 


But if the Copy neceſſarily becomes open, as a Gift to the Public, 
by the Printing and Publication; it muſt likewiſe be ſo, as to 
Crown=Copies : The Contrary of which is now ſertied. 


I can 
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can not diſtinguiſh between the King, and an Author, I 
diſclaim any Idea that the King has the leaſt Control over the 
Preſs, but what ariſes from his Property in hrs Copy. 


I am bound by the Opinion of the Court in Baſeett v. Univer- 


ſity of Cambridge, to ſay © that the firſt Publication and Sale does 


„ not, by the Common Law, neceſſarily, and in Spite of the Au- 
& thor, ike his Copy open: Though I admit, “ an Author's 
«« Conlent to leave it open may be implied from Circumſtances.” 


It remains, to conſider the ſecond Queſtion, upon the 8th of 
Queen Ann; though I have already, in Part, anticipated the 
Argument. 


Mr. Murphy ſtrongly contended, from the Amendments in the 
Committee of the Houſe of Commons, and from the Change of 
the Title, ** that the Parliament meant to tate away, or to de- 
„ clare there was no Property at the Common Law. 


The Senſe and Meaning of an Act of Parliament muſt be col- 
lected from what it ſays when paſſed into a Law; and not from 
the Hiſtory of Changes it underwent in the Houle where it took 


its Riſe. That Hiſtory is not known to the other Houſe, or to 
the Sovereign, 


Upon the Face of this Act, the very Preamble ſtrongly implies 
a Peclaration of the Property at the Common Law. For, it ſpeaks 
thus“ Whereas of late,” (that is, fince the Determination of 
the Licenſing Act,) “ the Liberty taken by divers Perſons, of 
printing, re-printing, and publiſhing Books without the Con- 
* ſent of the Authors or Proprietors, to their very great Detri- 
„ ment, and too often to the Ruin of them and their Families ;” 
For preventing, therefore, ſuch Practices for the future, &c. 


Now, every Word, almoſt, in this Preamble is emphatical, 
and deſerves to be remarked upon. 


When the Legiſlature ſpeak of a © Liberty taken,” could they 
mean a Claim founded on any Rig? It they had, they would 
certainly have ſo expreſſed themſelves : And then, probably, the 
Preamble would have run thus—< Whereas Bookſellers and di- 
vers other Perſons have of late claimed the Right of Printing 


and Re-printing, Cc. 


Now the Word“ FIT TONE: is alſo obſervable. For, / the 


fir# Printing or Publication was a Git of the Work to the Public, 


it could be no Hjury to re- print a ſecoud Edition without Conſent, 
4 But 
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But without Conſent of Whom? The Author or Proprietor,” 
(in the disjunctive:) Thereby clearly pointing out what Sorts of 
Perſons are intitled to this Property ; the original Author, or his 
Ajjignee, become allo the Proprietor, either by Aſſignment (in 
Caſe of a private Perſon,) or by Grant from the Crown, 


I might, without ſtraining the Conſtruction, ſuppoſe that by 
the Words “ too often to the Ruin of them and their Families,” 
the Parliament might allude to Diſpoſitions made by Authors, of 
their Works, at their Deceaſe, for the Maintenance and Eenefit 
of their Families. 


But I chooſe rather to go to the firſt Words of the enading 
Clauſe “ For preventing, therefore, the [ike Practices for the 
6. Tuture.” 


Did the Parliament, by the Word “ Practices, mean to de- 
ſcribe the Exerciſe of a legal Right ? (which the Publication of 
Books would be, if there was no Copy-Right ?) or did they mean 
to point out Acts committed in Fraud and Violation of private 
Rights; which this Act was made to prevent, and which are pro- 
perly ſtyled Practices? 


The Word“ Practices, is properly applied to the doing of 
illegal Acts; but is improperly and incongruouſly made Uſe of to 
deſcribe the Exerciſe of Rig, either ſtrictly legal, or even 
doubtful. 


The Preamble is infinitely ſtronger in the original Bill, as it 
was brought into the Houle, and reterred to the Committee, 


But to go into the Hiſtory of the Changes the Bill underwent 
in the Houſe of Commons It certainly went to the Committee, 
as a Bill to ſecure the undoubted Property of Copies for ever. It is 
plain, that Objections aroſe in the Committee, to the Generality of 
the Fropofition : Which ended in fecuring the Property of Copies 
for a Term; without Prejudice to either Sides of the Queſtion 
upon the general Fropoſition as to the Ry be, 


By the Law and Uſage of Parliament, a new Bill can not be 
made in a Committee: A Bill to ſecure the Property of Authors 
could not be turned into a Bill zo tate it away. And therefore 
this is not to be ſuppoſed, though there had been no Proviſo 
ſaving their Rights. | | 


What the Act gives with a Sanction of Penalties, is for a Term : 
And the Words“ and no longer, add nothing to the Senſe; any 
more than they would in a Will, if a Teſtator gave for Years. 
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Vet, probably, theſe Words occaſioned the expreſs Proviſo being 
afterwards added; from the Anxiety of the Univerſity-Members, 
who knew the Univerſities had many Copies. The Univeriity 
of Oxford had publiſhed Lord Clarendon's Hiſtory in Three Vo- 
lumes, but about Five Years before ; and had the Property of the 


Copy. 


Great Streſs has been laid by the Counſel for the Defendant, 
upon the Change of the Title, and the Word © veſting” being uſed 
inſtead of the Word © Securing.” 


The Reſtraining of the Proviſions of the Bill to a Term, necet- 
farily occaſioned an Alteration in the Title.“ Securing tor a 
*« Term” would not import that there was a Common-Law Right 
beyond the Term: And © /Yefting for a Trrm” docs not import 
that there is zo Common-Law Right. If it did, the Title is but 
once read; and, if there had been no Proviſo, could not control 
the Body of the Act, which ſpeaks (in the Preamble to the ſecond 


Section) of the Property intended to be thereby /ecured to the 


Proprietor. But the Proviſo ſaving the ancient Common-Lave 
Right, is as full as could be drawn—* Provided, that nothing 
jn this Act contained ſhall extend, or be conſtrued to extena, 
e either to prejudice or confirm any Right that the ſaid Univer- 
« ſities or any of them, or any Perſon or Perſons have, or claim 
to have, to the printing or re-printing any Book or Copy al- 
ready printed, or hereafter to be printed.” Va was the 
Right to be ſaved, either as to Books already printed, or much 
more as to Books hereafter to be printed, but the Common-Law 


Right ? 


WI1THouT this Proviſo, it might fairly have been argued, that 
there is nothing in this Act which can prejudice the Property 
of Authors in the Copy: And every Adjudication upon the Act 
ſince it has paſſed, is an Authority that there never was an Idea 


that this Act had decided againſt the Property of Authors at 


Common Law. | 


I have avoided a large Field which exerciſed the Ingenuity of 
the Bar. Metaphyſical Reaſoning is too ſvbtile : And Argu- 
ments from the ſuppoſed Modes of acquiring the Property of 
Acorns, or a vacant Piece of Ground in an imaginary State of 
Nature, are too remote. Befides, the Compariſon does not hold 
between Things which have a phyſical Exiſtence, and incorpo- 
real Rights. 


It is certainly not agreeable to natural Juſtice, that a Stranger 


ſhould reap the beneficial pecuniary Produce of another Man's 
Work, 
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Work. Jure Nature aquum eft, Neminem cum Alterius Detri- 
mento et Injuria fieri locupletiorem. 


It is wiſe in any State, to encourage Letters, and the painful 
Reſearches of learned Men. The eaſieſt and moſt equal Way of 
doing it, is, by ſecuring to them the Property of their own 
Works. Nobody contributes, who is not willing: And though 
a good Book may be run down, and a bad One cried up, for a 


Time; yet ſooner or later, the Reward will be in Proportion to 
the Merit of the Work. 


A Writer's Fame will not be the leſs, that he has Bread, 


without being under the Neceſſity cf proſtituting his Pen to Flat- 
tery or Party, to get it. 


He who engages in a laborious Work, (ſuch, for Inſtagce, as 
Johnſon s Dictionary,) which may employ his whole Life, will do 
it with more Spirit, if, beſides his own Glory, he thinks it may 
be a Proviſion for his Family. 


I never heard any Inconvenience objected to Literary Property, 
but that of enhancing the Price of Books. This Judgment will 
not be a Precedent in Favour of a Proprietor who is found by a 


Jury to have enhanced the Price. An Owner may find it worth V. 12 G. 2. 


while to give more correct and more beautiful Editions; which 
is an Advantage to Literature: But his Intereſt will prevent the 
Price from being unreaſonable, A mall Profit, in a ſpeedy and 
numerous Sale, is much larger Gain, than a great Profit upon 
each Book in a /how Sale of a % Number. 


Upon theſe Reaſons, I am of Opinion, That there is a Com- 
mon-Law Right of an Author to his Copy; that it is not taken 
away by the Act of the 8th of Queen Ann; and that Judgment 
ought to be for the Plamtf. | | 


Mr. JusTiceE AsTON—This Caſe has been ſo often, ſo 
fully, and ſo ably argued ; the Citations from Hiſtory, Decrees, 
Ordinances, Statutes and Precedents in Weſtmrn/ter- Hall, have 
been ſtated ſo accurately in Point of Time and Subſtance ; and 
the whole Arguments have been gone into ſo largely by my Bro- 
ther Willes; That I ſhall content myſelf with alluding to them, 
as now fully and preciſely known, without ſtating any of them 


over again (at large,) which I ſhall have Occahon to take No- 
tice of. 


The great Queſtion in this Cauſe is a General One: How 
the Common Law ſtands, independent of the Statute of 8 Arn. 
3 | in 


c. 30. 


Eaſter Term 9 Geo. 3. B. R. 


in reſpect to an Author s fole Right to the Copy of his Lite- 


« rary Productions.“ 


The material Facts to introduce that Queſtion, found by the 
ſpecial Verdict, are — That the Book intituled“ The Seaſons,” 
was an Original Compoſition by James Thomſon ; That it was 
printed and publiſhed by him for his ozon Uſe, as the Proprietor 
thereof, at ſeveral Times, from the Beginning of the Year 1727, 
to the End of the Year 1729; and was never before printed 
elſewhere. 


That the Plaintiff, in 1729, purchaſed this Work of the origi- 
nal Author and Proprietor for a valuable Conhderation ; that the 
Flaintiff has from that Time printed and fold this Work os his 
Property; and has ever had a ſufficient Number of the laid Work, 


for Sale, at a reaſonable Price. 


That the Defendant, without the Plaintiff's Licence or Conſent, 
has publiſhed and fold ſeveral Copies of this Work, which were 
printed without the Plaintiff's Conſent. So, taking it affirma- 
tively and negatively, It is expreſsly found © That it was printed 
« without his (onſent:” And it is not found, “ that it was ever 
„ made common, or given to the Public.” Therefore there is no 
Room for implying a Conſent, by any Arguments whatſoever. 


By this Verdict, then, the original Property in this Work, and 
Publication of it by the Author ; his transferring it to the Plain- 
tiff; the 1d nity of the Work, and of the Copy, (which ex- 
preſsly makes Uſe of the Name of the Author, and purports to 
be his Work ;) and its Continuing in the Author and the Plain- 
tiff reſpectively, uninterrupted, down to the Defendant's In- 
vaſion of that Property, is found. 


The Queſtions therefore are (:it,) “ Whether an Author's 
« Property in his own Literary Compotition is ſuch as will in- 
„title him, at Common Law, to the ſole Right of mulbiplying the 
«« Copies of it:“ Or (2dly,) ſuppoſing he has a Property in the 
Original Compoſition, « Whether the Copy-R:ght, by his 9wn 
„ Fublicattin of the Work, is neceſſarily GIVES away, and his 
«« Conſent to ſuch Gift implied by Operation of Law, manifeilly 
« againſt bis Will, and contrary to the Finding of the Jury; Or 
(3dly,) © TAKEN away from him, or reitrained, by the Szazute 
«© of Queen Ann.” 


It has been ingeniouſly, metaphyſically and ſubtilly argued on 
the Part of the Defendant, © That there is a Want of Property 
« in the Thing ite, wherein the Plaintiff ſuppoles himſelf to 
| 2 | | « be 
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e be injured ; and conſequently, if there is uo Property or Right, 
there is no [ryury or Privation of Right.” 


The Plaintiff's ſuppoſed Property has been treated as quite 
ideal and imaginary; not reducible to the Comprehenſion of 
Man's Underſtanding; not an Ov4je# of Law, nor capable of 
Protection. 


As all the Objections to this Property or Right being allowed or 
protected by the Common Law, reſt entirely upon Arguments 
which endeavour to ſhew ** that ſuch Allowance or Protection is 
* contrary to right Reaſon and natural Principles,” the only 
Grounds of Common Law originally applicable to this Queſtion ; 
I think fit (however abſtract they may ſeem) to coniider cer- 
tain great Truths and found Propoſitions ; - which we, as rational 
Beings ; we, to whom Reaſon is the great Law of our Nature; 
are laid under the Obligation of being governed by ; and which 
are moſt ably illuſtrated by the learned Author of The Religion 
of Nature Delineated ; that is to ſay 


„ That Moral Good and Evil are coincident with Right and 


* Mrong: For, that can not be good, which is wrong; nor 


that evil, which is right“. That 7/847 Reaſon is the great Law * P. 20. 51. 


* of Nature; by which, our Acts are to be adjudged ; and accord- 
ing to their Conformity to this, or Deflexion from it, are to 


be called /awfu/, or unlawful; good, or bad. “ * That 2 2 95. 


« whatever will bear to be tried by that Reaſon, is right; and 


* that which is condemned by it, is wrong |.” © That to act ac- f P. 23. 


** cording to right Reaſin, and to act according to Truth, are in 
Effect the ſame Thing &.“ 


Then (ſpeaking of Truths reſpecting Mankind in general, an- 


tecedent to all human Law *#—) . That Man being capable of P. 127.46. 


«« diſtinct Properties in Things which he only, of all Mankind, 
can call ;“ he ſays — 


« The Labour of B. can not be the Labour of C; becauſe it 
is the Application of the Organs and Powers of B, not of C, 
* to the Effecting of ſomething : And therefore the Labour is as 
cc much B's, as the Limbs and Faculties made Uſe of are his.” 


kool % The Effect or Produce of the Labour of B is not the 
*© Effect of the Labour of C: And therefore his Effect or Pro- 
& quce is B's, not C's. It is as much B's, as the Labour was his, 
6 not C's; becauſe, what the Labour of B cauſes or produces, B 
8 produces by his Labour; or it is the Product of % Labour. 
«© Therefore it is his; not C's, or any Other's. And if C ſhould 
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ce pretend to any Property in that, which Bondy can truly call 
& hig, he would act contrary to Truth r. 


« That to deprive a Man of the Fruit of his own Cares and 
& Sweat ; and to enter upon it, [he is here ſpeaking of the Cul- 
tivation of Lanas,] gas if it was the Effect of the [n!ruder's 
“ Pains and Travel; is a moit manifeſt Violation of Truth: It is 
% afjerting, in Fat, that to be nis, which can net te is.“ 


There 7s, then, fuch a Thing as Property, founded in Nature 
and Truth; or, there are Things, which Cue Man guy can, con- 
ſiſtently with Nature and Truth call 4;s : As Propoſition 2, 8, 
9, demonſtrate, 


And thoſe Things, which o One Man can truly and properly 
call Hie, mutt remain his, till he agrees to part with them by Com- 
att or Donation: Becauſe no Man can deprive him of them 
without his Approbation ; but the Depriver mult uſe them as 
his, when they are not his, in Contradiction to Truth. For, 
* to have the Property” of any Thing, and © to have the / 
% Right of uſing and diſpoſing of it,” are the ſame Thing : They 
are equipollent Expreſſions &. 


Property, without the Uſe, is an empty Sound. He who uſcs or 
diſpoſes of any Thing, does by hat declare it to be Vis; becauſe 
this is a// that he whole it really is, can do. Borrowimg and Hir- 
ing afford no Objection to this: For he uſes what is 4:5 own jor 
the Time allowed; and his doing ſo is only in One of ee Ways, 
in which the true Proprietary diſpoſes of it . 


FRoM this Great Theory of Property: It is to be collected 
That a Man may have Property in his Body, Lije, Fame, La- 


_ beurs, and the like; and, in ſhort, in any Thing that can be 
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Prop. 15. 


1 Poſt 2342. 


called bist. That it is incompatible with the Peace and Happi- 
neſs of Mankind, to violate or diſturb, by Force or Fraud, his Poſ- 
ſeflion, Uſe or Diſpoſal of thoſe Rights; as well as it is againſt 


the Principles of Reaſon, Juſtice and Truth. That it is what 


every Man would think unreaſonable in his wn Cale. That a 
partial Diſpoſition, by the true Proprietor, of a Thing that is his, 
is not to be carried beyond the Intent and Meaſure of the Proprie- 
tor's Aſſent and Approbation in that Behalf ; whether it be the 
Caſe of borrowing, hiring, or a Compact of any other Sort: Of 
which I ſhall take further Notice, when I ſpeak of Publication I. 


J ſhall in the next Place obſerve, That the written Definitions 
of Property, which have been taken Notice of at the Bar, are, in 
my Opinion, very inadequate to the Objects of Property at this 

3 8 | Day. 


H 
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Day. They are adapted, by the Writers, to Things in a primi- 

tive (not to ſay mmaginary) State; when all Things were in com- 
mon; when that Common Right was to be deveſted by ſome Act 
to render the Thing privately and exclaſtvely a Man's own, which, 
before that Act ſo done to ſeparate and diſtinguiſh it, was as 


much Anather's. 


Theſe Definitions too, when examined, will be found princi- 


ally to apply to the Neceſſaries of Life, and the graſſer Objects of 


T 08111701, Which the immediate natural Occaſions of Men called 
tor: And for that Reaſon, the Property, ſo acquired by Occu- 
pinsy, Was required to be an Object »/eful to Men, and capable 


of being faſtened on d. Enough was to be left for Others. As 5 Pufendorf, 


much as any One could uſe 729 an Advantage of Life before it ſpoul- \ oy PM 


ed, ſo much he could fix a Property in: Whatever was be ond * 


this, was more than his Share, and belonged to Others *. Tis A Vol. 
2 OOK 2. 


c. 25. 27, 
he ſays “ Jus in Res inferioris Nature Deus humano Generi in- 31. 


plain too, that the Definition is ſo underſtood by Grotiusſ, when 


« divifim contulit. hinc factum, quod quiſque Hominum ad ſuos Uſus | 75 


e ar ripere poſſet, quod vellet; et que conſumi poterant, conſu- 
6 Haie e. 8. 


'Tis evident, ſurely, that theſe Definitions give a Sort of Pro- 
perty little ſuperior to the legal Idea of a Beaſt-Common,—the 


Bit of Mouth /hatebed, or taken for neceſſary Conſumption to ſup- 
port Li ife e. 


Thus Great Men, ruminating back to the Origin of Things, 
loſe Sight of the preſent State of the World; and end their In- 


quiries at that Point where they ſhould begin our Improve- 
ments, 


But diſtinct Properties, lays Pufendorf t, were not ſettled at the 
ſame Time, nor by one fingle Act, but by ſucceſive Degrees; 
nor in all Places alike : But Property was gradually introduced, 


Genius of Men required; or as it appeared requiſite to the com- 
mon Peace. 


SINCE thoſe ſuppoſed Times, therefore, of univerſal Commu— 


nion, the Objects of Property have been much enlarged, by Diſ- 
covery, Invention, and Arts. 


The Mode of obtaining Property by Occupancy has been 


edridged ; and the Precept “of abſtaining from what is Ano- 
«© ther's,” enforced by Laws. 


1 


THR 


t Lib. 4. c. 
4+ pa. 367. 
$ 6. Pa. 377. 


914. 
according as either the Condition of Things, the Number and 


i 
* 
5 
* 
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* P:yfendorf, 
Lib. 4. c. 5. 
Pa. 378. 
Not. 1. 


A Capacity 
to faſten on, 
not the true 
only Defini- 
tion : But, 
A Capacity 
to be diltin- 
guiſhed. 


® Pope v. 
Curl. 
Webb v. 
Roſe. Ld. 
Clarendon's 
Works. 
Forreſter v. 
Waller. D. 


of Queenſbury 
v. Shebbeare, 


Tun RuLrs attending Property muſt eb Pace with its In- 
creaſe and Improvement, and mult be adapted to every Caſe. 


A DISTINGUISHABLE Exiſtence in the Thing claimed as Pro- 
perty; an ACTUAL VALUE in that Thing 2% 7he true Otoner; are 
its Eſſentials ; and not leſs evident in the preſent Caſe, than in 
the immediate Object of thoſe Definitions, 


And there is a material Difference in Favour of his Sort of 
Property, from that gained by Occupancy ; which before was com- 
mon, and rot yours; but was to be rendered ſo by ſome Act of 
your Own. For, THis is originally the Author's : And, there- 
fore, wunleſs clearly rendered common by his own Act and full 
Conſent, it ought il to remain His. 


The UTiL1TyY of the Thing to Man, required by the Defini— 
tion * to make it an Object of Property, has been long exploded ; 
as appears from Barbeyrace's Note upon this very Paſſage ; where 
it is held an unneceſſary and ſuperfluous Condition. 


Things of Fancy, Pleaſure or Convenience are as much Objects 
of Property ; and fo conſidered by the Common Law : Monkeys, 
Parrots, or the like; in ſhort any Thing merchandizable and va- 
luable. 12 H. 8. 3. a. b. Cc. Bro. Abr. Tit. © Property,” 
pl. 44. Comyns Digeſt, 1 Vol. pa. 602. 


The beſt Rule, both of Reaſon and Juſtice, ſeems to be, * to 
« aflign to every Thing capable of Ownerſhip, a legal and deter- 


«© mmate Owner. 


For, the Capacity to faſten on, as a Thing of a Corporeal Na- 
ture, being a Requijite in every Object of Property, plainly par- 
takes of the narrow and confined Senſe in which Property has been 
defined by Authors in the original State of Things. A Capacity 
TO BE DISTINGUISHED aniwers every End of Reaſon and Cer- 
tainty; which is the great Favourite of the Law, and is all that 
Wiſdom requires to ſecure their Poſſeſſions and Profits to Men, 
and to preſerve the Peace, 


It is ſettled and admitted *, and is not now controverted, but 
* that Literary Compoſitions, in their original State, and the In- 
e corporeal Right of the Publication of them, are the private and 
* excluſive PROPERTY of the Author; and that they may ever 
* be retained ſo; and that if they are raviſhed from him before 
Publication, Trover or Treſpaſs lies.” 


4 I ſhould 
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I ſhould be glad to know, then, in ſuch a Caſe where the 
Property is admitted,“ Heu the Damages ought to be eſtimated 
„ by a Jury ?“ — Should they confine their Conſideration to the 
Value of the Ind and Paper ?—Certainly iat + It would be moſt 
reaſonable, to conſider the known Character and Ability of the 
Author, and the Value which his Work (fo taken from him) 
would produce by the Publication and Sale. And yet, What 
could that Value be, if it was true, that the Inſtant an Author 
publiſhed his VV orks „they were to be conſidered by the Law as 


given to the Public; and that his private Property in them 320 
longer exijied 7 


The preſent Claim is founded upon the Oi inal Right to this 
Work, as being the mental Labour of the Author; and that the 
Effect and Produce of the Labour is þ/s. It is a perſonal, incor- 
poreal Property, ſaleable and profitable ; it has Indicia certa: For, 
though the Sentiments and Doctrine may be called , yet 
when the ſame are communicated to the Sight and Underſtanding 
of every Man, by the Medium of Pr inting, the Work becomes a 


DISTINGUISHABLE Subject of Property, and ct, totally deſtitute 
of Cor poreal Qualities. 


Now, 027hout Publication, tis uſeleſs to the Owner ; becauſe 
without Profit: And PROPERTY, without the Power of Uſe and 
Diſpoſal, is an empty Sound . In that State, 'tis loft to the 


Society, in Point of Improvement; as well as to the Author, in 
Point of Intereſt. 


PuBLICATION therefore is the neceſſary AQ, and only Means, 
to render this confeſſed Proper ty uſeful to Mankind, and profitable 


to the Owner : In is, they are Jountly concerned, 


Now, to conſtrue this 2 2 and neceſſary Act to make the 
Work uſeful and ene to be © deſtru ive, at once, of the 
« Author's co! ifefſed original Property, axainſt bis expy es Wil,” 
ſeems to be quite harſh and unreatonable : Nor int at all war- 
ranted by the Arguments derived from thoſe Aube * who ad- 
vance © Jhat, by the Law of Nature, 1 roperty ena, when cor- 
* poral Pefieyion ceaſe:.” 


For Farbeyrac, in his Notes. on PufendorfÞ, clealy ſhews 
that the Right acquired from taking Poliethion does rot ceaſe 
when there is no Foileſhon ; That pe; petual Polletiion 1s mpoſible 3 
That the above Hypotheſis would reduce Property to Nothing; 


+V. 


ante, 


Pa. 2338. 


* Bynker- 
ioc k, &c. 


+ Lib. 4. 


8 


That e Conſeunt of the / roprictor to that Renunciation ought. 


to appear : For, as Poſſeſion is nothing elſe but an indiſputable 
Bork of the Mill to retain what a Man has ſcized; ſo, to au— 


. 5 0 thorize 


Not. 1. 


5 


r 
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VV. ante, 
Pa. 2338. 


thorize us to look upon a Thing as abandoned by him to whom it 
belonged, becauſe he is not in Poſſeſſion, we ought to have ſome 
other Reaſons to believe he has renounced his perſonal Right to it. 


Wherefore, ſays he, though vie may preſume this, in reſped 
to thoſe Things which remain ſuch as Nature has produced 
them; yet, as for ether Things which are the Fruits of human 
Indufiry, and which are done with great Labour and Contrivance 
uſually,—lIt cannot be doubted but every One would preſerve his 
Right to them, 2/! he niakes an open Renunciation. 


Now there is n open Renunciation of the Property in the pre- 
ſent Caſe; but a conſtructive One only, barely from Publication. 
© RENUNCIATION, or not,” is a Fact. It is not found; and 
ought not to be preſumed. But the Contrary is found: Tis found 
here © that it is againſt his expreſs Will.” 


But it was ſaid at the Bar, if a Man 4uys a Book, it is his 
% own. | 


What ! is there no Difference betwixt ſelling the PRoyERTY 
in the Mord, and only One of the Copies? To ſay, Selling the 
«© Book conveys all the Right,” begs the Queſtion. For, if the 
Law protect the Book, the Sale does at convey away the Right, 
from the Nature of the Thing, any more than the Sale conveys it 
where the Statute protects the Book. 


The Proprietor's Conſent is not to be carried beyond his mani- 
feſt Intent. Would not ſuch a Conſtruction extend the partial 
Diſpoſition of the true Owner beyond his plain Intent and Mean— 
ing? Which, from the Principles I have before laid down, is no 
more to be done in 24/5 Compact, than in the Caſe of Borrowing 
or Hiring®. 


Cam it be conceived, that in parchaſing a Literary Compoſition 
at a Shop, the Purchaſer ever thought he bought the Right to 
be the Printer aud Seller of that ipeciftic Work? The Imtrove- 
meni, Knowledge, or Amuſement, which he can derive from the 
Performance, is all his Own: But the Right to the Work, the 
Copy-HKrgbt remains in 41m whoſe Induſtry compoſed it. 


The Buyer might as 7ruly claim the Merit of the Compoſition, 
by his Purchaſe, (in my Opinion,) as the Right of multip/ying 
the Copies and reaping the Prefits. 


The Invg/91 of this Sort of Property is as much againſt every 
Man's Senic of it, as it is againſt natural Reaſon and moral Recti- 
tude, It is againſt the Conviction of every Man's own Breaſt, 

| who 
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| who attempts it. He Ans it, not to be his own; he Enows, he 
| injures another: And he does not do it for the Sake*of the Pub- 
| lic, but mald Fide et Animo L. ucramdi. 


The artificial Reaſoning, drawn from refined metaphyſical Spe- 5 
culation, is all on , Side of the Queſtion. It is arguing by 1 
Analogy, only, to Things of a dferent Natur — 1 hat it is 197 
fangible: And the like. 


The Law of Nature and Truth, and the Light of Reaſon, and | 
the common Senſe of Mankind, is on the other Side: For, Jus | 
Nature proprie eff Dictamen rectææ Ratios, quo ſcimus quid turpe, | 
quod honeftum, quid faciendum, quid fugiendum fit. 


It the above Principles and Reatoning are juſt, why thould the 
Common Law be deemed ſo narrow and illiberal, as not to recog- 


nige and receive under it Protection a Property ſo circumſtanced 
as the preſent ? 


True Common Law, now ſo called, is four. gded on the Law of 
Nature and Reaſon. Its Grounds, Maxims and Principles ate de- 
rived from many different Fountains, (ſays Judge Dodderidge *, in -p. 154 to 
his Engliſh Lawyer ;) from natural and moral Philoſophy, from 167. 
the Civil and Canon Law, from Logic, from the Uſe, Cuſtom "wr late 
and Converſation among Men, collected out of the general Diſ- fimavows the 


poſition, Nature and Condition of Human Kind. 3 5 
| | : 161. 
He ſtates the ſeveral Maxims and Grounds, under the particu- 


lar Heads, from whence they are derived: And he places under 
the Head of Moral Philoſophy a Maxim of the Common Law, as 
borrowed from thence d tibi eri non vis, alters ne feceris. 


% That what is now called the Common Law of England was 
* made up of a Variety of different Laws, enacted by 12 ſeveral 
« Saxon Kings reigning. over diſtinct Parts of the Kingdom; 
„ which ſeveral Laws, affecting then only Parts of the Engli/h 
„% Nation, were reduced into one Body and extended equally to the 
„ cobele Nation by King red;“ appears from Vorteſcue's Pre- 
face *]; and that it is therefore properly called the Common Law * 6, 8. 
of England; becauſe it was done“ Ut in Jus commune tetius 
© Gentis tranliret.” 


But it had an ancrenter Orin, 27 than E dard the Confeſſor ; 
and was at firſt called the Poleright or People's Right; (for it is 
plain it could not be called the Comms Law in Edward the Con- 
teſſor's Time, for then they {poke Saxen; nor in liam the 
Conqueror's Time, for then they ſpoke French:) But it received 
this Name, when the Language came to be altered. And Lord 


2 Coke 
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Bracton, 
Lib. 1. e. 3. 
1 Juſtinian, 
Intt. 1. 1, 3. 
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Coke (1 Inſt. 142.) ſays, „the Common Law is ſometimes called 
% Right, Common Right, Common Juſtice. Which Obſervations 
I make upon its general Name, to free it from any Imputation of 
there being any Thing reſtrictive of its Efficacy in the Name it- 
ſelf ; or that it is not equally comprehenſive of, and co-extenſive 
with theſe Principles and Grounds from which it is derived. 


The Common Law, ſo founded and named, is univerſally com- 
prehenſive— Tubens honejia ; Prohibens contraria e Its Precepts 
are, in reſpect to Mankind, —** Honeſtè vivere; Alterum non lædere; 
% Suum cutque tribuere 4. 


In reſpect to the ſeveral Species of Property; though the 
Rules touching them muſt ever have been the fame, yet the 
Objects of it were not all at once known to the Common Law, or 
to the World: And many have been diſputed, as not being Ob- 
jects of Property at Common Law, which yet are now eſtabliſhed 
to be ſuch; as, Gunpowder, Cc, Cc, Cc. 


In the Year-Book of 12 H. 8. f. 3. a. b. Great Diſpute was 
made, (upon the Footing of Property too,) Whether an Action 
„ would lie for taking away a B/ooad- Hound,” The Arguments 
uſed againſt it were ſuch as have, amongſt others, been uſed upon 
the preſent Occaſion ; vis. That it was of u Value nor Profit ; 
but for Pleaſure. That Felony could not be committed of it; 
conſequently, not Treſpaſs. That when the Dog was out of the 
Party's Po//ccon, he ceaſed to have any Property in him. That 
a Dog was nt theable; would not paſs by a Grant of omnia Bona. 
That Nepleviu or Detinue would not lie of a Dog. 


N. B. Sce ſome of theſe Arguments, (which I have put all 
together, for Convenience, ) in the /ubſequent Cales in Cro. 
2/12. and Owen. 


But ven chat Principles did the Court determine “ that the 
« Action lay?“ Upon He That where any Wrong or Damage 
% is doe to a Man, the { aw gives him a Remedy. That if it 
„ was-only a thing for Pleature, yet it was /u;/icient ; as a Pop- 
% pinry *, which ings and reiretnes my Spirits. That it was 
„ not lawful, to take him avamfs ill Hoc facias Aiteri, quod 
„ Tibt<t fri—And that though it be not Felony, yet Treſpaſs 
« well lies: For, if a Man cut my Trees, and take them; tis 
% fFreſpaſs, though not Felony.” 


Brod e, in his Ahr. of this Caſe, (Tit. © Property,” pl. 44.) ſays, 

« The Rcafon wiy this Property was not liable to the other. Re- 

„ medies, er Charges, or Modes of Conveyance there mentioned, 
6c 1 

is, 
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*© becauſe it was a Property not properly known And yet Treſpaſs 
„ would lie.“ | 

From this Caſe, it is clear to me, that though the above was 
fuch a Species of Property then not properly known to, or at leaſt 
not eſtabliſbed by, Precedent at the Common Law; yet that the 
Novelty of the Queſtion did nr bar it of the Common-Law Remedy 
and Protection. That it was ſufficient, that it was a DISTIN- 
GUISHABLE Property; that it had a DETERMINATE OwNER. 
That its being a Matter of Pleaſure or Profit, to the Owner, made 
no Difference. That it was not neceſſary, that every Species of Pro- 
perty ſhould be liable to all the /ame Circumſtances, Incidents or 
Remedies. That the Perſon invading it, had Nothing to do with 
it. And that he erred againſt the Rules of Morality and Juſtice, 
in di/lurbing Another's Poſſeſſion or Pleaſure. 


One would have thought, after this Caſe, that Queſtion would 
have reſted. But in 31 Elis. Owen 93. Cro. Eliz. 125, Ireland 
v. Higgins, It came on again, in an Action for a Greyhound ; 
wherein, upon a Demurrer to the Declaration, it was argued for 
the Defendant, ©* That there was no Conſideration to maintain 
the Aſſumpſit: For that the Plaintiff was out of Poſſeſſion of the 
„Dog; and being fere Nature, he had loft his Intereſt in it, and 
* bad no Remedy for it.” But the Action was held maintainable ; 
though the like Arguments were uſed as in the Year-Book. 


The Common Law being founded on ſuch Principles as have 
been laid down, and which are avowed by the above Authorities ; 
the Remedy by Action upon the Caſe is ſuited to every Wrong and 
Grievance that the Subject may ſuffer from a /peczal Invaſion of 


his Right: For this Sort of Action varies, ſays Lord Cokef, 48 ce. 48. a. 


according to the Variety of the Caſe. 


That the Inva/ion of the Plaintiffs Property in the preſent Caſe 
is the proper Subject of ſuch an Action; That it may be maintain- 
ed at Common Law, without contradicting any Maxim of its own, 
any Statute of the Realm, or any Principle of natural Juſtice; 
and That it may well undergo a Conſtitutional Mode of Trial by 
Jury, lo as to anſwer every End of Certainty and Juſtice ; ſeems 
to me without any ſolid Objection: For, I confeſs, I do not 
know, nor can I comprehend ary Preperty more emphatically a 
Man's Own, nay, more incapable of being miſtaken, than bis litera- 
ry Works, And if an Author has really and openly abandoned 
them, tat might be found; or the Plaintiff on ſuch Proof, would 
fail in his Action. And there may be many Circumſtances pro- 
perly inquirable in an Action of this Sort; viz. “ if the Compo- 
« ſition be given to the Public, made common, abandoned ;” „ if 
4 publiſhed without a Name ;”” „ if not claimed; if allowed to 


PART IV. Vor. IV. 5 P 80 


2346 


| Faſter Term 9 Geo. 3. B. R. 


e be pirated, without Ohection — All this is Evidence to the Jury 
of the Gift to the Public; and not at all above the Comprehenſion 
of a common Juryman ; nor ſo ideal, but that full and ſatisfactory 
Evidence may be given of the ſubſtantial Work or Compoſition, 
and of its original or derivate Ownerſhip, So, an Author being 
unknown, or long ſince dead; no Aſſign" ent of the Property; none, 
or unknown Repreſentatives; the Edition hong deſerted, &c; are 
all Circumſtances that may be brought into Proc. 


But all the Difficulty lies on the Plaintiff: He is to make cut 
his Right, and the Injury done to his Property. 


In the preſent Caſe, there is no Chaſm or Interval of Time 
when the Right to this Work can be ſaid to be renounced, from 
the original Publication to the preſent Time; wn/e/s the bare ct 
of Publication itſelf is to be called fo. And if that alone was to 
prevail againſt a private Author, why ſhould not prerogative 
Property, founded on the ſame Ground of Argument as the gene- 
ral Property of Authors in their Works, be /iable to the fame tree 
and univerſal Communion ? For I know no Difference, in Ha- 
Reſpect, between the Rights of the Crown and the Property of 


the Subject. 


«« That there is any Hardſbip put upon the Defendant in this 
6 Caſe, for that he may err innocently,” I ſee no juſt Grounds 
for ſaying; becauſe the Defendant &nows the Work is 0 bis, 
and that he had 20 original Right to publiſh it. At his Peril, 
therefore, he undertakes to give the Edition ; he does it with 
his Eyes open: And “ whether it was Property renounced, or 
„ not,” it was ig Bulinels to inguire. 


Upon the Whole, I think an Author's Property in his Works, 
and the Copy-Rig ht, is fully and ſufficiently ESTABLISHED ; be- 
cauſe it is admitted to be Property in his own Hands, and that he 
has the ORIGINAL Right of jirſt pub. iſbing them. 


Further, That this Idea of an Author's Property has been ſo 
long entertained, that the Cory of a Bock ſeems to have been 
not familiarly only, but /egally uled as a technical Expreſſion of 
the Author's SOLE Right of printing and pudliſhiny that Work: 
And that theſe Expreſſions, in a Variety of Inſtruments, are f to 
be conſidered as the Creators or Origin of that Right or Pro- 
perty; but, as ſpeaking the Language of a 4nown ard achnows- 
ledged Right; and, as far as they are active, operating in its Pro- 
tettion. 


This appears from the Citations uſed at the Bar, from Hiſ- 
tory, Acts cf State, . Proclamations, and Decrees in the Star- 
4 Chamber, 


Faſter Term 9 Geo. 3. B. R. 2347 


Chamber, particularly in 1586 and 1637, and down to the Year 
1640; Alto from the Clauſes-in Ordinances and Statutes ante- 
cedent to the Statute of Queen Ann; and from the Expreſſions 
uſed in that Statute too, which ſpeaks with Precifion of this Sort 
of Property as a &n6wn Thing; and which, with as much Ac- 
curacy, ſuppoſes the Licence and Conſent of the Author or Pro- | 
prietor zece//ary to the printing of their Works. 


This Opinion too is ſtrongly ſupported by the concurrent Senſe 
ef Judges, to be collected from the Expreſſions they have made | [ 
c of in Caſes at Common Law, at different Periods of Time. 1 
As in Skinner, “ that the Statute of Car. 2. did not give the 1 
«© Right, but the Action.” In 1 Mod. 257—where Pemberton | 
ſ>zaks of a Grant to print, “ How far it ſhould ſtand good | 
© againſt thoſe who claimed a Property paramount the King's 


«© Grant:” And there too, the Making Title ta a Copy is men- | 
tioncy, 


The Court too, in ſpeaking of Additions to the Almanac by 
Prognoſtication, ſays, * They alter the Caſe no more than if a 
© Man thould claim a Property in another Man's Copy, by Rea- 
fon of ſome inconſiderable Additions of his Own.” 


In Pender v. Bradyl alſo, in an Action for printing the Pilgrim's 
Progrets, the Plaintiff is averred to be“ the TRUE Proprietor.” 


In The Statianers Company v. Partridge, It ſeems that the | i 
Crown's /ole or original Right to publiſh was FOUNDED 277 Pro- 4 
erty. In 3 Med. 75—that the Property veſts in the King, where | 
19 individual Perſon can claim a Property in the Thing, This Ar- | 
gument ſhews that Pemberton thought he could reſt the Caſe and 
the Right of the Crown upon Property only : For, here, to get at 
ſuch Ground, the Argument is far fetched and miſapplied; becauſe 
in a Caſe of this Kind, F there is no private Property, it would | 
uo belong to the King, but be Common, like Animals feræ Na- 
tur, or Air, Water, or the like. | 


And the Caſe of Baſeett and The Univerſity of Cambridge is a 1 
gen wwell-confidered Determination upon the Ground of the ori- 
ginal Right of Publication belonging to the King. 


So that though there is no preciſe Deciſion in the Point, yet this 

eng uniform Idea of ſuch an Object of Property at Law deſerves 

the greateſt Attention and Weight ; where every Principle of Rea- 
ſon and Fuſtice concurs with deciding in Favour of the Property. 


It was compared to throwing Land into a Highway. The 
Intent there precedes the Right: As it is given, ſo it may be _ 
ut 
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But the Intent circumſcribes the Right. Feed it with Cattle; and 
an Action lies: Then, you exceed the Purpoſe of the Gift, and 


become a Wrong-Doer. 


But beſides this, the uniform Conduct of the Court of CHAN“ 
CERY ſince the Statute, in entertaining Bills of Injunction 47h - 
out Regard to an Entry being made of the Work purſuant to the 


| Statute, or to the Suit's being brought within the Limitation of 


Second Que- 
ſtion. 


the Three Months, or within the Term given for its Protection, 
ſhews, that hat Court muſt neceſſarily have proceeded under the 
like Idea of a Right antecedent to, and not newly created by the 
Statute : For, the Act could not mean to give a Right of Pro- 
perty, and an Action at Law or a Eill in Equity incident thereto, 
where the Condition of Entry is not complied with. The De- 
claration, © That the Author ſhall have the ſole Right of print- 
ing the Book,” muſt be on the Terms and Conditions in the 
Act. The Conſequences of an Action and Injunction are <oor/e 
than the Penalties : And One Reaſon given by the Act, for re- 
quiring the Entry, is, That Perſons may not offend through 
* Ipnorance.” That Circumſtance of Notorieſy was required by 
all the Licenſing Acts and Ordinances. 


As to the Second Queſtion— © Whether the Copy-Right is 
« given away by the Author's Publication 


I have already ſpoken upon this Head collectively with the 
Grit ; and ſhall only add, That I am of Opinion that the Publi— 
cation of a Compoſition does net give away the Property in the 
Work; but the Right of the Copy /{i// remains in the Author; 
and that no more paſſes to the Public, from the free Will and 
Conſent of the Author, than an unlimited Uſe of every Advan- 
tage that the Purchaſer can reap from the Doctrine and Senti- 
ments which the Work contains. He may nprove upon it, imi- 
tate it, tranſlate it; oppoſe its Sentiments : But he buys % Rrght 
to publiſh the identical Work. ; 


That the Compariſon made betwixt a literary Work and a me- 
chanical Production; and that the Right to publiſh the One, is 
as free and fair, as to imitate the Other; carries no Conviction of 
the Truth of that Poſition, to wy Judgment. They appear to me 
very different in their Nature. And the Difference contiils in 
this, 'l hat the Property of the Maker of a mechanical Engine is 
confined to that individual Thing which he has made; That the 
Machine made in Imitation or Reſemblance of it, is a different 
Work in Subſtance, Materials, Labour and Expence, in which the 
Maker cf the original Machine can not claim any Property ; for 
it is not his, but only a Reſemblance of his: Whereas the re- 
priuted Book is the very ſame Subftance ; becauſe its Dc&rine and 
1 Sentiments 


cc 
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Sentiments are its ſential and ſubſtantial Part; and the Printin 
of it is a mere mechanical Act, and the Method only of publiſhing 
and promulging the Contents of the Book. 


The Compoſition therefore is the Subſtance: The Paper, Ink, 
Type, only the Incidents or Vehicle. 


The VATur proves it. And though the Defendant may ſay 
„ Thoſe Materials are mine,“ yet that can not give him a Right 
to the Subſtance, and to the multipl1 ing of the Copies of it; which, 
(on whole Paper or {'archment ſocver it is impreſſed,) muſt ever 
be invariably the jan. Nay, his Mixing, if J may ſo call it, 
his ſuch like Materials with the Author's Property, does not (as 
in common Caſes) render the Author's Property 4% diſtinguiſb- 
able than it was before : For, the identical Work or Compoſition 
will il appear, beyond a Poſſibility of Miſtake. 


The imitated Machine, therefore, is a new and a different 


Work: The Literary Compoſition, printed on another Man's 
Paper, is ſtill the ſame, 


TH1s is ſo evident to my 6wn Comprehenſion, that the ut- 
moſt Labour I can uſe in Expreſſions, can not ſtrengthen it in my 


own Idea. 


Suppoſing then that the Author has ſuch Property, and that 
he Jas not given away or abandoned it by Publication— 


The next Queſtion is,—< Whether the Szature of Queen Ann 
has taten it away z or ſo reſtrained it, that an Author's Right 


to the Copy expires with the Term limited by that Statute for 
its Protection.“ 


Whoever contends ** that this Kind of Property is not known 
to the Common Law,” muſt alſo contend- © that V Statute 
creates a new Kind of Property, which it veſts for a Time only, 
in the Authors and their Aſſigns, under the Conditions and Li- 
miations ſpeciſied in the Act.“ 


«c 
cc 


«c 


It muſt be contended too, to ſupport the Arguments that have 
been uſed, “ that the Legillature had in View and intended 
* to abo/iſh or ſuſpend for a Time (if the Terms required by 
the Act were complied with) that Right of univerſal Commu- 
nian, Which the Publication of any Work gave indiſeriminately 
* to all Mankind; or (in caſe the Terms of the Act were got 
„ complied with,) that ſuch Right might be /#i// freely exerciſed, 
without Offence.” 


cc 
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Tur IDEA of ſuch a common Right does not appear to have 
exiſted at the Time of the Statute, or to be warranted by any 


Authority. 


The Preamble of the Act repraves the LIBERTY of late fre- 
quently taken, of printing Books and Writings w:#hcut the Con- 
ſent of the Author or Proprietor ; and treats it as an ABUSE of 
a Right, not as an Act done in Aſertion of any Common-Law 
Right which the Statute intended to put only a temporary Re- 
ſtraint to: For, the Act declares it to be done “ To the Detri- 
* ment of the Proprietors, and to the Ruin of their Families.“ 


TH1s is a very different Language from the Arguments now 
uſed, ** That there is no Injury, no Privation of Right, for Want 
, Property in the Thing itfelf.” And yet the Property zoe, 


and en, was exactly the ame. 


The particular Wording of the Enaiting Clauſe is very mate- 
rial; as it preciſely adopts the identical Expreſſions anciently uſed. 
in the Decrees, Ordinances and Statutes referred to; alike ſpeak- 
ing of the Right of Authors, as a _— ſubſifting, transferrable 


Property. 


I am not ſatisfied with ſaying “ that ſuch Right may be in- 
* plied from the Words“ 1hey are /o expreſs, that the Le- 
giſlature can not be otherwiſe underſtood, than as ſpeaking of a 
known Property. © The Copy of the Book,” „ the Trrle to the 
„ Copy,” is a technical Recognition of the Right, in ths Words 


of the AR, 


This Act was c 6 in at the Solicitation of Authors, Bool- 


ſellers, and Printers, but principally of the two Latter ; not from 


any Doubt or Diſtruſt of 2 juſt and legal Property in the Works 
or Copy-Right, (as appears by the Petition itſelf, Pa. 240. Vol. 

16. of the Journals of the Houſe of Commons ;) but upon the 
Common-Law Remedy being inadequate, and the Pros difficult, to 
aſcertain the Damage really ſuffered by the injurious Multiplica— 
tion of the Copies of thoſe Books which they had bought and 
publiſhed. And this appears from the Caſe they preſented to the 


Members at the Time. 


All the Sanction they could bean; was a Protection of their 
Right, by inflicting Penalties on the Wrong- Doer. 


The Statute extends to no Caſe where the Title to the Copy is 
not entered in the Regiſter of the Stationers Company: Which 


Entry is neceſſary to aſcertain the Commencement of the Term, 
during 
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during which this Protection by Penalties is granted. If that 
Requiſite is neglected, the Benefit of the Statute does not attach. 


The General Caſe, of Authors who do not comply with this, is 


Full open; and of thoſe too that %, who do not ſue within Three 
Months. 


For, if a Statute gives a Remedy in the Afirmative, (without 
a Negative, expreſſed or implied,) for a Matter which was ac- 
tionable before by Common Law; the Party may ſue at Common 


Law, and wave his Remedy by Statute, if he pleaſes. 2 Inf. 
200. 2 Roll. 49. | 


I A Negative can not be implied here. The Queſtion wholly de- 
f pends upon the Point,“ Whether it be a Right newly created, 
: „ or not?“ V it was, then it would receive its Birth, Duration 
N and Remedy from the Statute ; and #9 other Remedy could be 
purſued, | 


But z/ there was an antecedent Common-Law Right, the Com- 
mon-Law Remedy will remain; and the Statute-Remedy can on] 


be made Uſe of, by obſerving the particular Conditions which the 
Act pretcribes. 


The Preamble of the Statute, as it was originally brought in and 
went to the Committee, was the /u/le/t {{ſertion of the legal Pro- 
perty and undoubted Right of Authors at Common Law, that 
could be: And there was no ſaving Clauſe at all, in the Act. 


When that florid IntroduQtion was abridged, 'tis moſt probable, 
as the Fact appears, that a Saving-Clauſe was guardedly inſerted. 


The Univerſities had conſiderable Copy-Rights. Lord Claren- 
don's Hiſtory was but lately publiſhed by the Univerſity of Oxford - 


I believe the 3d Volume did not come out till 1507. They came 
out at different Times. 


The Proviſo, however, is genera/—* That Nothing in this 
«« Act contained, ſhall extend either to prejudice or confirm any 
«« Right that the ſaid Univerſities or any of them, or any Perſon 
„ or Perſons have, or claim to have, to the printing or reprint- 


« ing any Book or Copy already printed, or hereafter to be 
« printed.” 


Ir there was not a Common-Law Right previous to this Sta- 
tute, what is this Clauſe to ſave? Not a Right of publiſhing, to 
throw it into aniverſal Communion as ſoon as it comes out. That 
was no more worth while, than the Purchaſing a Copy ſeems to 

me 
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me to be, if it is left unprotected by the Law, and open to every 
Piratical Practice. 


It has been ſaid, “ that this was inſerted, That the Rights 
«© which the Univerſities or Others had, under Letters Patent, 
might not be affected.“ 

There can be no Ground for this : For, the Act does not at all 
meddle with Letters Patent, or enact a Title that could either 
prejudice or confirm them. 


Tuis Prov1s0 ſeems to be the Effect of extraordinary Caution, 
That the Rights of Authors, at Common Law, might not be af- 
fected : For, if it had ot been inſerted, I apprehend clearly, they 
could nt have been taken away by Conjirudion ; but the Right 
aud the Remedy would ſtill remain, unaffected by the Statute. 


The repeated Practice of the Court of CHANCERY, in enter- 
taining a Juriſdiction by Bills of Injunction, and for Relief, (as 
appears by many Caſes cited,) evidences the conſtant Senſe of the 
great Lawyers in that Court to be,“ That the Statute did not 
« fland in the Way of a General Kemedy upon the Original Right,” 


To this Purpoſe, the Caſes mentioned in Chancery after the 
Expiration of the Time given by the Statute of 8 Queen Ann, 
are extremely material: And the Authority of Lord Hardwicke, 
Lord Talbot, Sir Joſeph Jekyll, or any other great Lawyer, ſitting 
in Chancery, and deciding on a egal Right, for the Sake of a 
more efieQual Relief given there, is as good an Authority, as if 
they gave an Opinion on that legal Right, fitting in %s Court. 


They have always been ſo conſidered ; and always ſo cited, 


In the very laſt Opinion but One, given in the Houſe of Lords 
by all the Judges, (upon a Limitation over upon dying without 
Ittue, Kelly v. Fowler, in Dom. Proc. in January 1708,) the 
Cafes cited were almoſt all of them Determinations in the Court 
of Chancery. 


It is moſt certain, that an Injunction in Nature of an T1jundron 
to ſtay Il aſle, never is continued to the Hearing, where the Court 
is not ſtrongly of Opinion with the Plaintiff: And if the Caſe 
can not be varied at the Hearing, the jame Grounds upon which 
it is continued, mult be ſutiicient for a perpetual Injunction, 


And therefore where the Defendant can not vary the Caſe, 
he tubmits, and the Cauſe flops; unleſs the Plaintift thinks fit 
to go on for ſome further Relief, befides the Injunction : Or, if 
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the Defendant 1s diſſatisfied with the Order continuing the In- 


junction, he may appeal to the Houſe of Lords. And many 


Queſtions are finally determined in that ſhort Way. 


Upon the Caſe of Eyre v. Walker, Sir Jeſepb J ekyil granted an 
Injunction to reſtrain the Defendant from printing The Whole 
Duty of Man; though the firſt Aſſignment that was produced 
appeared to have been made in December 1657. It was ſaid at 
the Bar, “ that it muſt be the New Whole Duty of Man; and 
©« that it muſt be wwthrn the Time of the Act.“ I have com- 
pared the Title-Pages of thoſe Two Books. They are very dif- 
ferent: And the Copy of the Order of the gth of June 1735 


{news it to be the o/d One. Dr. Hammond's Letter to the Buok- 
ſeller thews it to be that in 1657. 


The Anſwer given to the Caſe of Motte v. Falkner, 28th of 
N vember 1735, before Lord Talbot, for printing Pope's and 

Seerfte's Miſcellanies, was, that this Book of Miſcellanies was 
cc printed in the Year 1727.” But it was argued by the Counſel 
in Chancery, upon the Foundation that many of the Parts of 
that Miiceliany were printed fo long before as to take it entire] 
out of the Act; as ** Contelts and Diſſentions at Athens and 
c Rome; *© Predictions for 708 T; * Partridge's Death, 


« 1705 7;” © Sentiments of a Church of Eugland Man F. Lord 
Talbot continued the Injunction as to the Mole. 


In Ton/ſcn et al. v. Walker alias Stanton, 5th of May 1739, to re- 


® 1901. 
+ 1708. 
T 1707. 
51708. 


| Aſſignment 


ſtrain the efendants from printing Milton's . Par Loſt, The by che Au- 


Injunction was granted by Lord Hardwicke, on | ord Mansfield 8 


Motion, upon reading the Aſſignment in 1667 f; and acquieſced 
under. 


In Tonſon v. Walther and Merchant, zoth of April 1752; the 
Bill had been filed on 26th of Novemb:r 1751, ſuggeſting the 
Defendants had advertiſed to print /17/7-n's Paradiſe Loſt, with 
his Lite by Fenton, and the Notes of all the former Editions, of 
which Dr. Newton's were the J, in 1749. (Theſe /aft Notes 
were within the Act.) Upon a very ſolemn Hearing, Lord Hard- 
ie granted the Injunction: And it was penned | in "the Disjunc— 
tive. —“ To reſtrain the Defendants from printing the Life of 
© Milton, or Milton's Paradiſe Loit, or Dr. Newton's Notes.” 


Theſe Caſes prove ** that the Court of Chancery granted In- 


thor, 27th 


April 1667. 
to Samuel 
Symonds; and 
ſeveral meſne 
Aſſignments. 


junctions to protect the Right, on Suppoſition of its being a 


40 legal One.” 


And no Injunction was ever refuſed in Chancery, upon the Com- 


mMon-Law Right, till a Doubt was /#pp9/ed to have ariſen in 2018 
PART IV. Vor. IV. 5 K Court, 
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Court, from the Caſe of Tonſon v. Collins (which was then de- 
pending) having been twice argued, and then adjourned to be ar- 
gued before all the Judges : The Reaſon of which has often been 
declared to be, nat from any Doubts or Difference of Opinien ; 
but merely from a Suppoſition of Colluſion; and which Collu- 
fion was afterwards the Cauſe why it was neither argued nor de- 
termined, 


Uyon THE WHOLE, I conclude, that upon every Principle of 
Reaſon, natural Juſtice, Morality and Common Law ; upon the Evi- 
dence of the long-received Opinion of this Property, appearing in 
ancient Proceedings, and in Law-Cales; upon the clear Sente of 
the Legiſlature; and the Opinions of the greate// Lawyers of their 
Time, in the Court of Chancery, ſince that Statute; The RiGuT 
of an Author to the Cop of his Works appears to be well founded; 
And that the P/aintrf therefore is, upon this ſpecial Verdict, in- 
titled to his Judgment. And I hope the Learned and Induſtrious 
will be permitted from henceforth, not only to reap the Fame, 
but the PRoFiTs of their ingenious Labours, without Interrup- 
tion; to the Honour and Advantage of Themſelves and their Fa- 
milies. 


MR. Josrier YATES was of a different Opinion from the 
Two Judges who had ſpoken betore him. 


He ſaid he ſhould ever be extremely diffident of any Judgment 
of his own, when he had the Misfortune to diflent trom Either 
of his Brethren : And, and after the very learned and ingenious 
Arguments which each of them had now delivered, he could not 


but feel, with particular Senſibility, the unequal Taſk he had 


now before him. 


He regretted too, that in ſo liberal a Queſtion, ſo important 
to the Literary World, and a Queſtion of ſo much Expectation, 
there ſhould be any Diſagreement upon this Bench. But he ob- 
ſerved, that if he ſhould happen to ſtand quite ane in the Opi- 
nion he had formed, his Sentiments would no Way affect the 
Authority of the Deciſion. 


Whatever his Opinion, however, might be; fitting in his u- 
dicial Capacity, he thought bimſelf bound, both in 2:5 and in 
every Cauſe, to declare it frankly and firmly. 


After this very decent Preface, he ſpoke near Three Hours in 
Support of his Opinion: It cannot therefore be expected that I 
ſhould give the very Words which he ſpoke : But I ſhall endea- 
vour to convey the Sub//ance of what he ſaid ; though not with- 
out ſome Injury to the Compoſition and Language. 


It 
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It was to the following Effect 


The General Queſtion for the Determination of the Court, is, 


Whether, ten a voluntary and general Publication of an Au- 
«© thor's Works by himſe/f, or by his Authority, the Author has 
a SOLE and PERPETUAL Property in that Work; ſo as to give 


«© him a Right to confine every ſubſequent Publication to himſelf 


© and his Aſigus for ever.” 


Before I enter into the particular Diſcuſſion of this Queſtion, 
I will lay down One general Poſition; which, I apprehend, can 
not be on either Side diſputed :—** That in all private Compo- 
«« fitions, (mean the Compoſition of private Authors, as contra- 


* diſtinguiſhed from public Prerogative Copies,) the Right of 


% Publication mult for ever depend on the Claimant's Property in 
*« the Thing to be publiſhed.” Mhilſi the Subject of Publica- 
tion continues his own excluſive Property, he will /o long have the 
ſole and perpetual Kight to publiſh it: But whenever that Property 


ceaſes, or by any Act or Event becomes common, the Right of 


Publication will be equally common. 


In delivering my Sentiments upon this great Queſtion, I will 
purſue the ſame Method in which it was argued at the Bar, both 
in this, and in a former Caule between Tonſon and Collins: For, 
I defire (once for all) to be underſtood as delivering my Opi- 
nion, bon the Arguments of the Counſel, and upon my own Confi- 
deration of the Matter; and not by /Vay of Reply to any Thing 
that has fallen from either of my Brothers. 


By the Counſel, it was argued on theſe T'wo Points —iſt, On 


the general Principles of Property; and 2dly, On the peculiar, or 
at leaſt the ſuppoſed U/age and Law of this Kingdom. 


Firſt then, It was contended, * That the Claim of Authors to 
* a perpetual Copy-Rigbht in their Works, is maintainable upon 
the general Principles of Property.” And this, I apprehend, 
was a neceſſary Ground for the Plaintiff to maintain: For, how- 
ever peculiar the Laws of this and every other Country may be, 
with Reſpect to Territorial Property, I will take upon me to ſay, 
that the Law of England, with reſpect to all perſonal Property, 
had its grand Foundation in Natural Law. 


In ſupport therefore of this firſt Propoſition, ſeveral plauſible 
Arguments were ingeniouſly urged by the Plaintiff's Counſel, In 
the firſt Place, they obſerved, Property was defined to be. Ju, 
„ utend; et fruendi; and that an Author has certainly 74at Right 


over his own Productions, 
4 4 But 
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But this is a Definition that merely relates to the perſonal Do- 
minion of a Proprietor, and not to the Object: It reſpects an ac- 
knowledged Subject of Property; not the Obe which is pre- 


ſumed to be 1o; (which is now the Queſizon in Diſpute.) Nay, it 


even ſuppoles an acknowledged Proprietor ; and merely deſcribes the 
Extent of his Dominion. He who has the Property is the Je- 


preetor. But the Dominion of a Proprictor can not extend be- 


vond the Duration of the Property: No Wan can have that 


Right beyond the juſt Bounds of his Property. And the Point 


contended by the Deſendant is, „ that a literary /rublicatign be— 


comes no longer an Object of Proper ty * » that a literary 2. 
* cation becomes 19 ger an exc/ufrve frivate Right.“ 


In Anſwer to this, it was contended on the other Side, © that 
“ an Object of Property is VaLur ; and literary Compofitions 
« have their Value, which is meaſured by the Extent of their 
« Sale. 


I might here obſerve, that it will be difficult to annex a ſpeci- 
fic Value to zncorporeal Sentiments, when they are detached Ii um 
the Manuſcripts, and publiſhed at large. From 7that Time, che 
Value, with Reſpect to the Author, depends upon his Right 75 
the ſole and perpetual Publication of them: And the great Point 
in Queſtion is, Whether he is intitled to that Right, or not.” 
But laying this Obſervation aſide, Mere Value, (all may ſce,) 
will not deſcribe the Property in this The Air, the Light, the 
Sun, are of Value ineſtimable: But Mo can claim a ['roperty in 
them? Mere Value does not conſtitute Property. Property muſt 
be ſomewhat excluſiue of the Claim of Another. 


It was therefore alledged, „ that a literary Compoſition is 


« certainly in the ſole 8 of the Author, til he thinks 


0 proper to publiſh it - For, no Man can lawfully take it from 
him, or compel him to publiſh againſt his Will. 


This is mott certainly true. But this holds good no Jonger 
than chile it is in Manuſcript. 


Here, the Deſendant has not meddled with the Author's Aa- 
nuſcript. The Work was publiſhed Forty Years ago. The De- 


fendant has printed a Sett of his Own. He has not meddled 


with any Property of the Author's ; unleſs the very Style and Sei- 
timents in the Work were his. 


It was neceſſary therefore for the Plaintiff's Counſel, to ad- 
vance this Propoſition (and which was the only one that affected 
the Cauſe) namely, That the Author has a perpetual Property in 

3 zes the 
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e the Style and Ideas of his Work; and therefore that he or his 


« tans will be for ever intitled to the ſole and excluſive Right 
r 


It was argued, That Invention and Labour are the Means of 
acquiring Prope ty; and that literary Compoſitions are the Ob- 


jects of the - uthor's ole Pains aud Labour: Therefore they have 
the /o/e Right in them. 


If this Argument is confined to the Manuſcript, it is true: Tt 
is the Object ozly of his own Labour, and is capable of a ſole Right 
cf Pofſefion. But it is 2 true, if extended to his IDeas. 


All Property has its proper Limit, Extent, and Bounds, In- 


mention or Labour (be they ever fo great) can not change the Na- 


ture of Things; or eſtabliſh a Right, where no private Right can 


poſſibl y exiſt. 


The Inventor of the Air-Pump had certainly a Property in the 


Machine which he formed : Bat did he thereby gain a Property 


in the Air, which is common to All? Or did he gain the ſole 
Property in the act Principles upon which he conſtructed his 
Machine? And yet theſe may be called the Inventor's Ideas, and 


as much his ſole P roperty as the Ideas of an Author, 


To extend this Argument, beyond the Manuſcript, to the very 
Ivor as themſclves, ſeems to me very difficult, or rather quite wild. 
Indeed the Invention and Labour, which are ranked among the 

lodes of acquiring ſpecific Property in the Subject itſelf, are 
that Kind of Invention and Labour, which are known by the 
Name of Occupancy. In that Senſe, Invention is defining or diſ- 
covering of a vaca!t Property: And Labour is the taking Poſſeſton 


of that Property, and beſtowing Cultivation upon it. Property 
is founded upon Occupancy. 


But how is Poſſeſſiun to be taken, or any Act of Occupancy to 
be afſerted, on mere intellectual Ideas? All Writers agree, that 
29 Act of Occupancy can be aſſerted on a bare Idea of the Mind. 
Some Act of Appropriation mult be exerted, to take the Thing 
out of a State of being common, . to denote the Acceſſion of a 
Proprietor : For, W how thould oer Perſons be apprized 
They are not to uſe it? Theſe are Acts that muſt be exerciſed 
upon Something. The Occupancy of a Thought would be a new 
Kind of Occupancy indeed. By what outward Mark mult the 
Property denote Appropriation ? And if theſe are void of that 
which the Act of Occupancy requires, it is a Proof to me they 
cannot be the Ozject of Property. 
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Here another Doubt ariſes, which I can not, I acknowledge, 
anſwer—* At what Time, and by what A#, does the Author's 
„ Common Law Property attach?“ 


The Statute of Queen Ann very properly obviated this, by 
fixing the Commencement of his Property from the Time of 
Publication; firſt, entering it at Stationers Hall. And in the Cate 
of a mechanical Invention, it commences from the Date of the 
Patent. 


But if Authors derive their Right from Common Law, (a Law 
which has exifted from Time immemorial, and therefore Jong 
before the Stationers Company exiſted, and can have no Depen- 
dance on the Stationers Company,) the * uthor's Right will be 
the ſame, whether he enzers it in that Book, or not. 


When therefore does this Idea of the Author's Property aten? 
In other Caſes, as where the Heir has a Right to any Species of 
Property, it commences from his taking Poſſeſſion. An Author 
is fully poſſeſſed of his Ideas, when they ari/e in his Mind: And 
therefore from the Time theſe Ideas occur to him ; or from the 
Time he writes them down, they are his Property. Thes: x 
another Man has the /me Ideas as an Amor, he n:uft not 
ſume to publiſh them: He may be told theſe Ideas were pre-0:cu- 
pied, and thereby became private Property. 


. It would be ſtrange indeed, if the very Act of Publication can 
be deemed the Commencement of private Property. Even atter 
Publication, many 'I houſands may never let their Eyes upon the 


Book: Yet would not theſe have a Right to chooſe the ſame | 


Subject? and may they not have the ſame ideas upon it ? 


The Improbability of their 4:77:79 upon thoſe Ideas is not to 
the Point. Jf they ſhould occur to the Author „he has a Right 
to publiſh them. Ot this, I think, there can hardly be a Doubt. 
Yet Property, ſays Puſendems, is a Right by which the very Sub— 
ſtance of a Thing belongs to ove berſon, lo that it can not, ig 
the Whole, nor after the tame Manner, become Anetber's. And 
the Digeſts ſpeak to the like Effect. Sentiments are free and open 
to all: nd many People may have the fame Ideas upon the ſame 
Subject. In that Caſe, every one of theſe Perſons to whom they 
independently occur, is equally poſſeſſed and equally Maſter of 
all theſe Ideas; and has an equal Right to them as his own. Is 
it poſſible then that ny one Individual can have a /cie and exciuy- 


five Property in thele ? 


But 
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But there is one Ground more upon which the Plaintiff's 
Counſel contended this Claim of Right; and which, at firſt 


Sight, appears the moſt ſpecious of all. They endeavoured to 


enforce this Copy-Right of Authors, as a moral and equitable 


Right; and to ſupport it by Arguments calculated to prove that 
it is ſo. 


For this Purpoſe, Mr. Blackſtone obſerved that the Labours 
of the Mind and Productions of the Brain are as juſtly intitled to 
the Benefit and Emoluments that may ariſe from them, as the 
Labours of the Body are; And that literary Compoſitions, being 
the Produce of the Author's own Labour and Abilities, he has a 
moral and equitavle Right to the Profits they produce; and is 
fairly intitled to theſe Profits for ever; and that it Others uſur 

or encroach upon theſe moral Rights, they are evidently guilty 


of Injuſtice, in pirating the Profits of Another's Labour, and reap- 
ing where they have not ſown. 


This Argument has indeed a captivating Sound ; it ſtrikes the 


Paſſions with a winning Addreſs : But it will be found as falla- 


cious as the Reſt, and equally begs the very Queſtion in Diſpute. 
For, the Injuftice it ſuggeſts, depends upon the Extent and Duration 
of the Author's Property; as it is the Violation of that Property 
that muſt alone con/{itute the Injury. V therefore his Property 
be determined, no Injury is done him. Ihe Queſtion, therefore, 
is “ whether ALL re Property of the Author did not ceaſe, and 
„the Work become open, by his own Act of PuzLicaT1oN.” 
In that Caſe, the Deſendant can not be charged with any Hjuſlice; 
but has merely exerciſed a lega! Right. Ard however we may 
lean to literary Merit, the Property of Authors muſt be ſubject 
to the /ame Rule of Law, as the Property of other Men is governed 
by. It is, therefore, as capable of being Jad open, as any otter 
Invention of any other Man's: And if,, by Fa#zcation, it becomes 
common, (as I ſhall obſerve by and by,) Can the Author complain 


of the Loſs? Can he complain of lofing the Bird he has himſelf 
voluntarily turned out? 


But it is inſiſted, “ that it conſcientiouſly belongs to the Au— 


« thor himſelf, and his Afligns, /r ever; as being the Fruits of 
& his own Labour.” 


« That every Man is intitled to the Frets of bis own Labour,” 
I readily admit. But he can only be intitled to this, according 
4 the fixed Conſtitution of Things; and /udjee? to the general 
Rights of Mankind, and the general Rules of Property. He 
muſt not expect that theſe Fruits ſhall be eternal; that he is to 
monopolize them to Infinity; that every Vegetation and Increaſe 


ſhall 
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ſhall be N to 26 bene If alone, wal never revert to the common 
Maſs. In that Cale, the Injuſtice would lie on the Side of the 
Monopolift, who would thus exc/ude all the Reſt of Mankind from 


enjoying their natural and focial Rights. 


The Labours of an Author have certainly a Right to a Reward; 
But it does not from thence follow, that his Reward 1s to be u- 


finize, and never to have an Hud. Here, it is aſcertained. The 


Legiflature have fixed the Extent of his Property : They have 
allowed him Twenty- eight Years; and have eypreſsly declared, 
he ſhall have it 79 longer. Have the Legiſlature been guilty of 
Injuſtice ? Little Cauſe has an Author to complain of Injuttice, 
after he has enjoyed a Monopoly for Twenty-eight Years, and 
the Manuſcript ſtill remains his own Property. It has happened 
in the preſent Cal-, that the Author and his Aſſignce together, 
have enjoyed the Emolument of this Work between Thicty and 
Forty Years: And the Plaintiff ſtill has the Manuicript, 


If a Stranger had taken his Manuſcript from him, or had 
ſurreptitiouſly obtained a Copy of his Work and printed it be- 
fore him, he might then complain of Injuttice. And here lies 
the Fallacy of this ſpecious Argument: It was put as if the Au- 
thor was zcta!ly robbed of the Profit of his Labour; As if a!l his 
Emolument was foreſtalled, without ſuffering kim to reap any 
Emolument whatever. 


In that Caſe, it would be the higheſt Injuſtice. But when n5 


fuch Intruſion has been made upon his Property; when he and 


his Aſſigns have enjoyed the whole Produce of his Labour for 
Twenty-eight Years together and upwards, What Ground can re- 
main for accuting the Defendant of Jumorality; or for the Author 


or his Aſſigns to ſay ! He is robbed of the Fruits of his Labour?“ 


IF an Author 1s permitted to enjoy his Property according to 
the Nature of it, he can have 1 Injuſtice done him: And / "his 
Situation is ſuch, that he can only diſpoſe of it as other People 
can of their Goods ; or if he can only diſpoſe of it for the fir 
Publicatian; Can the Author murmur, becauſe he can diſpoſe of 


it only as other People can of their Property; Shall an Author's 


Claim continue, without Bounds of Limitation; and jor ever re- 

rain all the Reſt of Mankind from their natural Rights, by an 
endleſs Monopoly? Yet ſuch is the Claim that is now made; a 
Claim to an excliſive Right of Publication, jor erer: For, No- 
thing leſs is demanded as a Reward and Fruit of the Author's 
Labour, than an ute Perpetuity. 


EXAMPLES might be mentioned, of as great an Exertion of 
natural Faculties, and of as meritoriotis Labour in the mechanica/ 
3 Inventions, 
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Inventions, as in the Caſe of Authors, We have a recent In- 
ſtance, in Mr. HaRR1soN's Trme-prece ; Which is ſaid to have coſt 
him Twenty Years Application: And might not he inſiſt upon 
the ſame Arguments, the ſame Chain of Reaſoning, the ſame 
Foundation of moral Right, for Property in bis Invention, as an 
Author can for His? 


If the Public ſhould rival him in his Invention, as ſoon as it 
comes out, might not he as well exclaim, as an Author, * that 
„they have robbed him of his Production, and have iniguitouſly 
«© reaped where they have not ſown?” And yet we all know, 
whenever a MACHINE is pub/iſhed, (be it ever fo uſeful and inge- 
nious,) the Inventor has no Right to it, but only by PATENT; 
which can only give him a temporary Privilege. 


As therefore, this Charge of Injuſtice depends upon the Ex- 
TENT of the Author's Property; (for if 20 Right is invaded, ng 
Injury is done ;)—Let vs now conſider the general Rules concern- 
ing PROPERTY ; and ſee whether this Claim will cormcige with 
any One of them. 


THe CLAM is to the STYLE AND IDtas of the Author's 
Compoſittan. And it is a well-known and eſtabliſhed Maxim, 
(which I apprehend holds as true now, as it did 2000 Years ago,) 
«© That Nothing cax be an Olject of Property, which has not a 
* CORPOREAL Subſtance.” | 


There may be many d:fferent Rights, and particular di/{inc? 
Intereſts, in the ſame Subject; and the ſeveral Perſons intitled to 
theſe Rights may be ſaid to have an Intereſt in them: But the 
Objects of them all, the principal Subject to which they relate, 
or in which they enjoy, muſt be corporeal. And this, I appre- 
hend, is no arbitrary ill-founded Poſition ; but a Poſition which 
ariſes from the neceſſary Nature of all Property. For, Property 


has ſome certain, diſtin& and ſeparate Paſſaſion: The Object of 


it, therefore, muſt be ſomething wy/ible., I am ſpeaking now, of 
the Ohje# to which all Rights are confined. There muſt be ſome- 
thing vile; which has Bounds to define it, and ſome Marks to 
diſtinguiſh it. And that is the Reaſon why theſe great Marks 
are laid down by all Writers It muſt be ſomething that is 
viſibly and diftintly enjoyed; that which is capable of all the 
Rights and Accidents and Qualities incident to Propetty : And 
this requires a Subſtance to ſuſtain them. 


But the Property here claimed is all ideal ; a Set of Ideas which 
have no Bounds or Marks whatever, Nothing that is capable of a 
vi/ble Poſſeſſion, Nothing that can ſuſtain any One of the Qua- 
lities or Incidents of Property. Their whole Exiſtence is in the 
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Mind alone; incapable of any other Modes of Acquiſition or En- 
joyment, than by mental Poſſeſſion or Apprehenſion; ſafe and in- 
vulnerable, from their own Iumateriality: No Treſpaſs can reach 
them; no Tort affeft them; no Fraud or Violence diminiſh or da- 
mage them. Yet theſe are the Phantoms which the Author would 
graſp and confine to himſelf : And theſe are what the Defendant is 
charged with having robbed the Plaintiff of. 


In Anſwer to theſe Objections, it was alledged for the Plain- 
tiff, © that there are many other Inſtances of incorporeal Rights; 
e ſuch as all the various Kinds of preſcriptive Rights and partial 


4 Claims.” 


But the Fallacy lies in the equivocal Uſe of the Word «© Pro- 
„ perty;“ which ſometimes denotes the Right of the Peron; 
(as when we ſay, ©** ſuch a One has this Eſtate, or that Piece of 
„ Goods ;”) ſometimes, the Object itſelf. 


Here, The Queſtion is upon the Ozze# itſelf, not the Peron. 
I readily admit that the Rights of Perſons may be incorporeal. 


But the Queſtion is now, Whether any Thing can be the Ob- 
« ject of proprietary Right, which is not the Object of Corporeal 
% Subflance.” And, for my own Part, I know not of any one 
Inſtance of any one Right which has not Reſpect to corporeal 
Subſtance. Every preſcriptive Inheritance, every Title whatever 
has Reſpect to the Lands in which they are exerciſed. No Right 
can exiſt, without a Sub/tance to retain it, and to which it is con— 
fined: It would, otherwiſe, be a Right without any Exiſtence. 


To get over this, it was ſaid, The Profits of Publication, 7z:// 
they are received, are ancertain and caſual, and can not in them- 
ſelves be an Object of Property: They are alſo incidental, ariſing 
entirely from the Matter which is publiſhed. The Compoſition 
therefore is the principal Object of Property; upon which, all the 
Profits depend, and which alone can intitle the Author to thoſe 
Profits: For, theſe, like the Profits of an Eſtate, depend upon 
the Property in that Perſon to whom they ariſe. 


If the Author will pretend to a perpetual Right in thoſe, he 
muſt prove he has a perpetual Right to the Ideas which produced 


them. 
Then the Queſtion returns again,“ Whether, after Publica- 
tion, the Work continues /o/e/y the Author's for ever.” 


Here, the Maxim occurs which I mentioned before *, That 
Nothing can be an Object of Property, which is not capable of a 
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fole and excluſive Enjoyment. For, Property, as Pufendorf obſerves, 
implies a Right of exc/uding Others from it. For, without that 
Power, the Right will be zn/gnificant : It will be in vain to con- 


tend that“ hat is your Own, which you can not prevent 
Others from ſbaring in. | 


It is not neceſſary, I own, that the Proprietor ſhould always 
have the total a&ual Poſſeſſion in himſelf. A potential Poſſeſſion; 
a Power of confining it to his own Enjoyment, and excludin 


all Others from partaking with him ; is an Object or Accident of 
Property. 


But how can an Author, after publiſhing his Work, confine it 
to himſelf? It he had kept the Manuſcript from Publication, 
he might have excluded all the World from participating with 
him, or knowing the Sentiments 1t contained : But by publiſhing 
the Work, the Whole was laid open ; every Sentiment in it made 
public, for ever; and the Author can never recall them to him- 


ſelf, never more confine them to himſelf, and keep them ſubject to 
his own Dominion. 


The Quotation from the Inſtitutes relating to Wild Animals, 
is very applicable to this Caſe. They are yours, while they con- 


tinue in your Poſſeſſion; but no longer, So, from the Time of 


Fublication, the Ideas become incapable of being any longer a Sub- 
ject of Property: All Mankind are equally intitled to read them; 


and every Reader becomes as fully paſſeſſed of all the Ideas, as the 
Author himſelf ever was. | 


From theſe Obſervations, this Corollary, in my Opinion, (for ! 
ſpeak only my own Sentiments,) does naturally follow ; * That 
« the Act of Publication, when voluntarily done by the Author 
% himſelf, is, virtually and neceffarily, a GiFT to the Pudlic.” 
For, when an Author throws his Work into ſo public a State 
that it muſt immediately and unavoidably become common, it is 
the ſame as expreſsly giving it to the Public. He knows, before 
he publithes, that this will be the zeceſſary Conſequence of the 
Publication: Therefore he muſt be deemed to mmtend it. For, 
Whoever does an Act of any Kind whatever d-/zgnedly and Anow- 
ingly, muſt of Courſe intend every neceſſary Conſequence of that Act. 
To this I might add, that in every Language, the Words which 
expreſs a Publication of a Book, exprels it as giving it to the 


Public. 


But in the Argument, it was contended, ** that the Author 
gives Nothing to the Public, but the mere Peruſal of it ; and 
«« {till preſerves the perpetual Right to the Work ;” That an 
% Author's publiſhing and ſelling a Book is only like giving the 
% Buyers 
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« Buyers ſo many Keys to a Gate, or Trckets to an Opera; that 
„ thoſe were only given for the Parties 7hemſe/ves, but would 
not intitle them to forge other Keys or Tickets.“ 


To this the Anſwer is, I think, eaſy and Evident. IF the Au- 
thor had not publiſhed his Work at all, but oz/y lent it to a par- 
ticular Perſon, he might have injoined that particular Perſon, 
that he ſhould only peruſe it;“ becauſe, in Zhat Caſe, the Au- 1 
thor's Copy is his Own; and the Party to whom it is lent con- 2 
tracts to obſerve the Conditions of the Loan: But when the Au- ; 
thor makes a general Publication of his Work, he throws it oper 
to all Mankind. 


Trar is, then, very different from the Caſe of giving Keys or 
Tickets to particular Perſons. The very Condition of giving them 
is the Excluſion of all other Perſons. And theſe Keys or Tickets 
vive the Party to whom they are given no Property to the Land 
they paſs through, or to the Opera- Houſe : They are given them 
for a particular Time, and to give them a tranſient Admiſſion, a 
temporary Privilege only. It is like an Author's ending bis Ma— 
nuſcript to particular Friends ; who ſtill retains the Right over 
it, to recall it whenever he pleaſes. 


But when an Author prints and publiſbes his Work, he lays it 
entirely open to the Public, as much as when an Owner of a Piece 
of Land lays it open into the Hg Neither the Book, nor 
the Sentiments it contains, can be afterwards recalled by the Au- 
thor. Every Purchaſer of a Book is the Owner of it: And, as 
ſuch, he has a Right to make wha? U/e of it he pleaſes. 


PROPERTY, according to the Definition given of it by the 
Defendant's Counſel, is“ Jus utendi et fruendi. And the Au- 
thor, by impowering the Bookſcller to /e//, impowers him to 
convey this general Property: And the Purchaſer of the Book 
makes 0 Stipulations about the Manner of uſing it. 


The Publiſher himſelf, who claims this Property, ſold thefe 
Books, without making any Contract whatever. What Colour 
has he, to retrench his own Contract, or impoſe ſuch a Prohibi- J 
tion ? 1 


Nothing leſs than Legiſlative Power can reſtrain the Uſe of any 
Thing. If the Buyer of a Book may not make what Le of it 
he pleaſes, What Line can be drawn that will not tend to ſuper- 
ſede ail his Dominion over it? He may not end it, it he is not 
to print it; becauſe it will intrench upon the Author's Profits. 
So that an Objection might be made even to his Lending the Book 
to his Friends; for he may prevent thoſe Friends from buying the 
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Pook ; and ſo the Profits of ſuch Sale of it will not accrue to the 
Author. I don't ſee that he would have a Right to copy the Book 
he has purchaſed, / he may not make a Print of it: For, print- 
ing is only a Method of tranſcribing. 


With Regard to Books, the very Matter and Contents of the 


Books are by the Author's Publication of them, irrevocably given 
to the Public; they become common; all the Sentiments contained 
therein, rendered univer/ally common: And when the Sentiments 


are made common by the Author's own At, Every USE of thoſe 
Sentiments maſt be equally common. 


To talk of refframing this Gift, by any mental Reſervation of 


the Anthor, or any Bargain he may make with his Bookſeller, 
ſeems to me quite chimerical. | 


It is by legal Actions that other Men mult judge and direct their 
Conduct: And if ſuch Actions plainly uport the Work being 
made common ; much more, if it be a nece//ary Conſequence of the 
Act, “ that the Work is actually thrown open by it;“ No pri- 
date Tranſaction or ſecretly-reſerved Claim of the Author Can 
ever control that neceſſary Conſequence. Individuals have no 


Power, (whatever they may with or intend,) to alter the fixed 


Conſtitution of Things: A Man can't retain what he parts with, 
If the Author will voluntarily let the Bird fly, his Property is 


gone; and it will be in vain for him to ſay * He meant to retain”. 


what is abſolutely flown and gone. 


There is another Maxim too, concerning Property; “ That 
Nothing can be an Object of Property, that is not capable of 
«© diſtinguiſhable proprietary Marks.” 


The principal End for which the firſt Inſtitution of Property 
was eſtabliſhed, was to preſerve the Peace of Mankind; which 
could not exiſt in a promiſeurus Scramble. Therefore a moral Ob- 
ligation aroſe upon all, That none ſhould 777rxude upon the PH 
„ /e/fion of Another.” Bat this Obligation could only take Place 
where the Property was diſtinguithable ; and every Body knew 
that it was not open to another. Mankind muſt have a Know- 
ledge of what is their Duty, in order to obſerve it by abſtaining 
from every Violation of it: The Breach of a Duty muſt be vi- 
ful, to make it criminal. 


It was neceſſary, therefore, that every Perſon ſhould have ſome 
Indicia, ſome diſtinguiſhing Marks upon his Property, to denote his 
being the Proprietary therein : For, hard would be the Law that 
ſhould adjudge a Man guilty of a Crime, when he had no Poſſi- 
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bility of knowing that he was doing the leaſt Wrong to any In- 
dividual. 


Now where are the Indicia or diſtinguiſbing Marks of Ideas? 
What diſtinguiſhing Marks can a Man fx upon a Set of inte!“ 
Ic&ual Ideas, fo as to call himſelf the Preprietor of them? They 
have no ILar-marks upon them; no Tokens of a particular Pro- 


prietor. 


If the Author's Name be inſerted in the Title-Page, that is no 
Reaſon : For, many of our beſt and nobleſt Authors have publiſh- 
ed their Works from more generous Views than pecuniary Profit. 
Some have written for Fame, and the Penefit of Mankind : Others 
have had ſuch pecuniary Views, only for a Time; and have a/ter- 
wards left their Work open to all Mankind. 


On the other Hand, If the Author's Name was omitted in the 
Title-Page, he might equally inſiſt on the Claim: For, if the 
Preperty be abſolutely his, he has no Occaſion to add his Name 
to the Title-Page. How is it to be known, when ſuch a Sort of 
Property is abandoned ? In all Abandonments, two Circumſtances 
are neceſſary; an au relinquiſhing the Poſſeſſion, and an In- 
tention to relinquiſh it. But in what Manner is the Poſſeſſion of 
intellectual Ideas to be relinquiſhed ? Or how is the Intention of 
relinquiſhing them to be manifeſted ? Mere mental Ideas admit of 
no actual or viſible Poſſeſſion ; and conſequently are capable of no 
Signs or Tokens of Abandonment. 


The Legiſlature had plainly this Objection in View, when 
they penned the Statute of Queen Ann, to give Authors a tem- 


porary Property in their Works. For, in the Preamble, it is 


ſtid *—<©* Whereas many Perſons may, through Ignorance, of- 
« fend againſt this Act; unleſs ſome Proviſion be made, where- 
„ by the Property in every tuch Book as is intended by this Act 
« to be ſecured to the | roprietor or Proprietors thereof, may be 
« ofcertained; Be it therefore enacted, That Nothing in this 
„Act contained ſhall be conſtrued, Gc, unſeſt the Title to the 
«« Copy of the Book be entered in the Regiſter-Book of the Sta- 
« tioners Company.” And from that Repitter- Book any Perſon 
may ſee whether the Author intended to make a Property of his 
Work; and they may ice the Duration of ſuch Property: For 
the Property is to commence from the Publication of tte Work, 
provided it be ſo regularly entered as the Act requires. 


But if Authors have a Right at Common-Law, they need not 
enter their Books at all with the Stationers Company They may 


ave that. Ard in Cale they do nat enter them, by what Marks, 


ten, mult this Property in Ideas be diſtinguiſhed ? And how 
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will the Difficulty encreaſe, if th Property extends not only to 
Fourteen, or Twenty-eight Years, but for ever? 


Therefore it appears to me, That this Claim of a perpetual 
Monopoly is by no Means warranted by the general Principles of 
Property : And from thence I ſhoujd have thought that it could 
not be a Part of the Common Law of England. 


But I will now conſider the ſecond general Ground, upon which 
this perpetual Copy-Right was argued at the Bar ; namely, the 
1 ſuppoſed Uſage and Law of this Kingdom. 


ans. 


Under this Head, it was contended, * That the Right of an 
Author to the ole Publication and perpetual Mononoly of his 
Works, though it were not maintainable on general i'rinciples, 


is yet a Kind of cuſlamary Property, a Right that has always 
*© been allowed and ſupported in this Kingdom.” 


* 


Ir it was ſo, it is ſtrange that in all our Laws, where every 
Kind of Property is ſo much diſcuſſed, a Claim fo extenſive as this, 
is not abſolutely effab/;/hed. And yet it was admitted by the 
Plaintiff's Counſel, ** That they could not produce any one Deter- 
* mination in a Court of Law, that had eſtabliſhed any ſuch Kind 
«« of Property.” They attempted, however, to ſet up ſome extra- 
ordinary Subſtitutes, to ſupply this Deficiency. The firſt was the 
Finding in the Special Verdict, “ that before the Reign of Queen 
Ann, it was USUAL to purchaſe from Authors the perpetual 
« Copy-Rights of their Books, and to afjgn the fame from Hand 


© to Hand, for valuable Conſiderations; and to make them the 
« Subject of Family- Settlements.” 


A Deſcription thus painted, with the ſtriking Ideas of Purchaſe 
and Family- Poſſeſſions, may, at firſt Sight, dazzle the Eye, and 
catch our Paſſions: But, when nearer looked at, and fairly view- 
ed and examined, we ſhall find it merely an Illuſion. 


There are but two Lights, in which it can be applied to the 

preſent Queſtion: Either, iſt, As eftabhſhing a cuſtomary Pro- 

perty, in Fadt; or 2dly, As ſhewing that there was a general Idea 
or Notion of ſuch a Right, antecedent the Statute of Queen Ann. 


With Reſpect to the former It is impoſſible that it can eſta- 
bliſh any cuſtomary Claim. It is no Uſage of which the Law 
can take Notice; being merely an Allegation of particular Con- 
tracts which ſome Individuals have made before the Reign of 
Queen Ann. Whereas, to conſtitute a legal Cuſtom, it muſt have 
theſe two Qualities: Firſt, A Cuſtom muſt import ſome general 
Right in a D/r:#, and not a fe mere private Acts of Individuals ; 


And, 
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Note ſubjoin- 
ed to the End 
of this Caſe. 


And, in the next Place, ſuch Cuſtom muſt appear to have 
exiſted immemorially. All Cuſtoms operate (if they have any Ope- 
ration) as pgſitive Laws. The mere Fatt of U SAGE will be 10 
Right at all, in %%. But when a Cuſtom has prevailed ſrom Time 
immemorial, it has the Evidence and Force of an immemorial Law, 


If the Cuſtom be general, It is the Law of the Realm If Local 
only, It is Lex Loci, the Law of the Place. 


Now, all Laws are general, as far as the Law extends; and all 
Cuſtoms of England are of Courſe immemorial. No Uſage, there- 
fore, can be Part of that Law, or have the Force of a Cuſtom, 
that is zo? immemorial. 


Here, no ſuch general or immemorial Uſage is ſuggeſted : This 
Finding is merely an Allegation of particular Contracts made with 
particular Individuals before the Reign of Queen Ann. 


So far, it is true, appears upon this Finding, “ That prior to 
*« that Reign, Copies have been purchaſed for valuable Conſide- 
* rations, and made the Subject of Family-Settlements. —But, 
how long before? Whether OG Hundred 18 Fifty Vears, or 
Ten Years, is not ſtated. Very certainly, it could not be 7mme- 
morial For, the Art of Printing was not known in this King- 
dom, “ till the Reign of Ed. 4. Therefore theſe Contracts 
could not be derived from the ancient immemorial Law of the 
Land : And, conſequently, they could not create a Species of Pro- 
Prey which was aunhnown to that Law. 


It is indeed impracticable, tc draw any Inference from ſuch a 
Propoſition as this is. For, the Verdict does not find © that 
* theſe Rights were ever enforced againſt STRANGERS, The 
Parties would undoubtedly acquieſce in the Agreement : And the 
Families on whom they were ſettled would not rejed a Settlement, 
however chimerical. But, unleſs it was ſhewn that theſe Claims 
have been enforced againſt Strangers, no private Contracts or Fa- 
mily-Settlements can impoſe a LA upon the Public. 


It is ſaid, © They ſerve to ſhew there was a e Idea and 
" Apprebenſs on of the Exiſtence of ſuch a Right, before the Sta- 
e tute of Queen Ann.” Admit the Idea had been ever /o general; 
What are we thence to infer ? If the Ideas and Sentiments and 
Apprehenſions of Individuals were ſufficient Ground whereupon 
to eſtabliſh a Species of Property; What a vaſt Extent would this 
carry it to! 


Immenſe Ideas of Property were raiſed in the South-Sea Stock, 
in the Year 1720. In that Year, innumerable Rights of this Kind 
4 | were 
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were bought and ſold; and theſe Tranſactions paſſed between 
Parties whoſe Ideas were as ſanguine as any Authors could be 


«© that the Ideas they ſold were real Property :”” And yet the Sub- 


jects that were fold were, in Truth and Fact, no real Property. 


The Good-Will of a Shop, or of an Ale-Houſe, and the Cuſ- 
tom of the Road (as it is called among Carriers,) are conſtantly 
bargained for and fold, as F they were Property. But what are 
theſe? Nothing more than the Good- Will of the Cuſtomers, 

who may withdraw from them, the very next Day, if they pleaſe. 
The Purchaſer of this Cuſtom or Good-Will gains no certain 
Property i in it; he bas no Power to confine it to himſelf, nor can 
he uſe any Power to prevent other People from gaining the Cuſ- 
tom. It is an Advantage, indeed, fo far of Service, as it gives 
the Purchaſer a Prisrity for Cuſtom. And ſo it is in the Caſe of 
the Publication of a Book : It gives a Priority, and gets a Set of 


firſt Cuſtomers. But none of thele Cates can eſtabliſh an ab/o/ute, 
perpetual, exc/u/ive Property. 


Whatever Ideas Individuals may form, or however they may 
traffick among themſclves in imaginary Claims, they can not af- 
fect the real Right of the Public, who are no Parties to ſuch 
Contracts : They can't create Law, 


It is a well-known Maxim in our Law, „ that no Man can 
« by any Device whatever, create a new Conſequence out of an 
„ Eſtate, or innovate upon the Law of the Land.” He can not 
annex to his Eſtate any novel Conditions that are inconſiſtent with 
the Nature of the Eſtate: Much lets, can the Acts or Intereſts 


of Individuals abridge the Public of theis natural Right, or eſta- 
bliſh Monopoltes. 


The next Arguments urged in Favour of this Claim, were the 
two By-Laws ot the Stationers Company; the former, made in 
Auguſt 16813 the latter, in May 1694: The former, recognizes 
it. It is material to attend to the Words of this By-Law. It 


aſſerts *, that divers of the Members of the Company had great * V. ante, 
Part of their Eſtates in Copies; and that by the ancient Ulage of P. 2390, 


that Company, when any Books or Copies were entered in their 
Regiſter to any of the Members of that Company, ſuch Perſons 
were always reputed the Proprietors of them, and ought to have 


2307. 


the ſole printing of them. The next is the fame +, only with + V. ante, 
this additional Entry (after theſe two Recitals, and reciting P. 2393. 


„that the Copies were conſtantly bargained and ſold, amongſt 
«© the Members of the Company, as their Property ; and deviſed 
«© to the Children and Others, for Legacies, and to their Wi- 
«© dows, for their Maintenance ;” It is ordazned, that when any 
Entry ſhall be duly made of any Book or Copy, by or for any 
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Member of the Company; in ſuch Caſe, if any other Member 
ſhall, without the Licence or Conſent of the Member for or to 
or by whom the Entry is made, print, import, or expole to Sale, 


Sc, They ſhall for every Copy forfeit Twelve Pence. 


The View of inſerting theſe By-Laws in the Special Verdict. 
was, firſt, to draw "Wii the Preamble, ſomething in Favour of 
Copy-Rights; and, in the ſecond Place, to ſhew that theſe 
Rights were protected by theſe By-Laws. 


With Reſpe&t to the firſt Whatſoever theſe By-Laws, 
have or might have ſuggeſted in Favour of this Claim, they 
would be certainly no Evidence at all. They are confined to the 
Members of that Company, and could not be read againſt the 
preſent Defendant, who is no Member of their Company, nor 
ſubject to their By-Laws. They are confined too to ſuch Looks as 
are entered in the Regiſter-Book of that Company by to or for 
ſome Member of the Company: And this is founded on the an- 
cient Privilege of that Company; and can only affect their ow 
Members. 


So peculiar a Claim is ſo far from being a Proof of a Common- 
Law Right, that it is an Argument againſt it. For, it ſuch a 
Right exiſted by the Common Law of the Land, it could not be 
ſpoken of as ſubſiſting only by U/age of the Company. 


But we are on a Queſtion of Law: And Fhat is only to be 


determined on g Principles, and ot upon the Allegation of a 


particular Set of Men. Here is a Queſtion, © Whether this or 
„that Article of Property belongs to A. or B.“ And upon a 
general Queſtion, Whether ſuch a Thing is the Subject of Pro- 
% perty, or does freely belong to all,” it is the Law that muſt 


determine ; not the By-Laws of the Company of Stationers. 


It would be ſtrange indeed, if this great Point which the 


Courts of Law have thought /o arduous to determine, were to be 
decided at laſt by the Opinions and Reſolutions of the Stationers 


C — 


With reſpect to the ſecond View of inſerting theſe By-Laws in 
the Special Verdict; namely, “ the ſhewing that theſe Rights of 
Authors were protected by theſe By-Laws“ — Theſe By-Laws 


ſeem as deficient in this View, and as little capable of eſtabliſhing 


this Point, as they were in the former View, and in Support of 


the Right itſelf. 


Theſe By-Laws, in the firſt Place, have no Relation to the 
Claims of Authorſhip. The Copies they refer to, are only thoſe 
Copies 
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Copies which particular Members of the Stationers Company had 
the Priviiege to print; either by } atents to Themſelves, or by 
Licence of the Stationers Company. In the next Place, they do 
not give Protection, they do not pretend to give Protection, to any 
but thoſe of their own Company. The Offence of infringing thoſe 
Rights, and the Penalties inflicted, are confined to their fan Mem- 


bers only: And the Penalty is given to the Company * Them- 


ſelves. The Whole is nothing more than a Corporate Regulation 


of their own Company. Many Members of that Company were 


poſſeſſed of Copies ; and Others, of particular Allotments from 
the Company for the ſole printing of their own Books: And, to 
preſerve proper Order among/t Themſelves, the Books, that each 
Member was allowed to print, were entered in their Regiſter; 
that every One's Claim might be &4nown among Temſelves, and 
they might not intrude upon Each Other's Right. 


But theſe Entries and By-Laws extended no further than to 
the Members of that Company. No Author whatever had from 
them, the leaſt Pretenſion to Copy-R1zbt. And even theſe Mem- 
bers themſelves could have no Redreſs againſt rangers; but 
only amongſt Themſetves. Theſe By-Laws provided no Remedies 
againſt oe Perſons: Nor indeed had the Company a Right to 
impoſe their Reſtrictions on any but their own Body. Where then 
is that (Copy- Right of Authors, which they plead for? Or that 
general Protection which thete By-Laws have been imagined to 
afford to them? 


But other Things were urged at the Bar, and feveral other 
Matters were ſubſtituted, to account for the Want of Judicial 
Determinations in Favour of this Claim; As, the Charters of the 
Stationers (Company; two Proclamations of H. 8. and Queen 
Mary; two Decrees in the Star-Chamber ; two Ordinances made 
in the Time of the Uſurpation ; and the Licenſing Act of 13 & 


14 of C. 2. | 


Theſe extraordinary Acts of State were quoted as giving Pro- 
tection to Copy-Rights, and to account for the Want of Judi- 
cial Determinations. Put None of them, except the Statute, 
come regularly before Us; to that we can properly take Notice 


of them. 


Ir theſe were material to the deciding this Queſtion, they 
ſhould all, I apprehend, except the Licenſing Act of C. 2. have 
been found by the Jury. For, all the Reſt are particular Inſtru- 
ments; and if admitſible at all, they were Matter of Evidence, 
and not of Law: They could not come properly before Us by 
Way of Argument, from the Bar; nor can we regularly take No- 
tice of them, upon the Bench. 


4 


But 


® V ante, 
P. 2307, 
2308. 
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But I mention this merely for the Sake of Precedent and Re- 


gularity ; meaning, at the ſame Time, to wave all Objections of 


this Sort, and to conſider the ſeveral Inſtruments themſelves. 


Firſt, As to the Charters of the Stationers Company—The chief 
Streſs was laid on the Clauſe in the Charter of 26 C. 2. which 
mentions the Proprietors of Copies entering their Books or Copies 
in the Regiſter-Buok of the Stationers Company; and declares 
that they ſhould thereupon have the /ame Right as had been uſual 
ſor One Hundred Years paſt. 


But the Proprietors of Books and Copies to whom this refers, 
were merely thoſe Members of the Stationers Company, who had 
the ſole printing of Books by Patent. And we lee by their By- 
Laws, they claim for Themſelves and their u embers a peculiar 
Privilege in Copies. And there is an ancient Uſage of the Com- 
pany reterred to and confirmed, as the Uſage which exiſted for 
One Hundred Years paſt. It is not pretended, that ſuch Right 
exiſted 7mmemorially. And whatever theſe Charters may have 
ſuggeſted, no Charters from the Crown, and conſequently uo Ex- 
preſſions in ſuch Charters, could affect the general Right of the 
Subject. And it would be ſtrange indeed to infer U/age of Law, 
from Grants made to the Stationers Company. 


When the Prerogative made ſuch extraordinary Strides as it 
did at that Time, the Company were impowered to ſearch the 
Houſes of all Printers and Bookſellers, and to /erze all Books that 
were contrary to any Statute then made or that ſhould be made, 


Se. 


Are we therefore to conclude, or could we draw any Deduc- 
tions (either legal or hiſtorical) that ſuch Search, Seizings or Im- 
riſonments could be g in themſelves? And as to the Protec- 
tion theſe Charters gave to Copy-Rights—they do not pretend to 
extend to any Claim of Copy-Right ; but, to ſuch Perſons only as 
ſhould enter their Books in that Company's Regiſter. But if Au- 
thors had any Common- Law Right, it would be equally good, whe- 
ther they entered them there or not: For, ſuch Entry can not 
extend nor abridge that Right, it they really had it. 


The Inſtitution * that a/! Books ſhould be entered in that Re- 
„ giſter,” was merely political: The Deſign of it was, to ſup- 
prels ſeditious, heretical or immoral Books. The inſerting in theſe 
Regiſters the Caims of Patentees or any Others, was an original 
Inſtitution of the Szationers Company, and extended no further than 
their own Members. With Reſpect to all Others, theſe Privi- 
leges extended not to them. This concerned merely their own 


Govern- 


2 
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Government: And their own By-Laws could not extend further 
than their own Community. 


The two Proclamations were iſſued, One by H. 8. (as deſpotic 
a Prince as ever fat upon the Throne ;) the Other, by his bigot- 
ted Daughter Queen Mary; and relate to other Purpoſes. The 
Former was a general Proclamation againſt the printing any Pooks 
whatſoever without a Licence: And that of Queen Mary, from 
printing what the called heretica! Books. 


What have theſe to do with the Copy-Right of Authors ? Theſe 
Excluſions extend as much to Ode, as to Another: If the Book 
was offenſive, it was indifferent to the Court, whoſe it was. 


The Patents cum Privilegis granted the Book to particular Per- 
ſons, for a certain Term of Zar. From hence it was ſaid, * it 
« was no Innovation in Authors to claim this exc/u/ive Right.” 
The Patents that were aſſerted in this Part of the Arguments, 
were taken from Ames's Typographycal Antiquities; and were 
ſo arbitrary groſs and abſurd, that One would not have expected 
ſuch a Quotation. Growte had a Patent for the * Primer of * Qu. Vide 
Salyſbury Uſe ; + Saxton, for all Maps and Charts of Eugland; and 3 
+ Tallis and Birde, and alſo & Morley, for the printing of Muſick; + v. Ames, 
and | Symcocke, for all Things printed on one Side of a Sheet, or p. 541 00 
any Part of a Sheet; provided the other Side was white Paper. Qt, Elis. 
In all theſe Patents there were Penaltizs inflicted; and they had t 536, 
Power given them to /e:ze Books, and ſearch Houſes. They are Je-. 


too groſs, to be argued from : But they exclude all Notion of 5 7 1 


Proprietary Right. The Grant was given to the Printers Them- ö b. 54 


ſelves, without any Regard to the {uthors, or new Compoſitions. 
The very Name of being Patents to Printers, and the Limits 
fixed, ſhew that they exclude all Ideas of a literary Right, and a 
Property ſubſiſting in the Author. 


Next, we are told of ſome Proceedings in the ST AR-CH AM“ 
BER ; a Court the very Name whereof is ſufficient to blaſt all Pre- 
cedents brought from it. But I will do the Gentlemen the Juſtice 
to ſay, they did not mean to adduce them as Authorities; but to 
apply them as 4/torical Anecdotes 1 in their Favour. 


It was cad, in One of theſe Decrees ®, That no Perſon” ſhould * 23 June, 
print any Book, Work, or Copy againſt the true Intent and Mean- 555: vide 
ing of any Letters Patent, or Prohibition of any known Law of 
England, or other Ordinances laid down ior the good Govern- 
ment of the Stationers Company, &c. And this Decree was 


afterwards by the Command of Tac. 1. ordered to be put in 
Execution. 
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In 1607 +, It was Ordered by a Decree, That no Perſon ſhould 
print any Book, which the Stationers Company ſhould, in their 
Books, prohibit; and which that Company ſhould, by Letters 
Patent, have a Right of Printing. 


Such were the Edicts of that imperious Court. And is it poſ- 
ſible to apply this deſporic Decree to the /ega! Right of Authors, 


in any Light? Tyrannical and il'egal as the Star-Chamber was, 


1 See 3 Inſt, 
182, 183. 


. 

+ The 5th 
Proviſo: V. 
3 Inſt. 185. 


the /o/e Juriſiliction they poſſeſſed was in Criminal Matters re- 
ſpecting Books; and theſe only, (as their Decree mentions,) in 
ſuch as were bad. 


They confidered all Infringements of Patents and Grants of 
the Crown, as Contempts of Royal Authority; and on Fat Idea 
they ſupported any Patent the Crown thought proper to grant. 
For, as Lord Cole I obſerves, “ ſuch Boldneſs the Monopolilts 
©* took, that often at the Council- Table, Star-Chamber and Ex- 
& chequer, Petitions, Informations and Bills were preferred, pre- 
«« tending a Contempt for not obeying the Commandments and 
« Clauſes of the ſaid Grants of Monopolies, and of the Procla- 
« mations concerning the ſame.” For preventing which Mil- 
chief, Lord Coke ſays, that Branch of the Statute was added, 
which directs,“ That all Grants of Monopdolies ſhall be tried 
% and determined by and according to the Common-Law.” In 
that of 21 James the Firſt *, a Proviſo was contained, “ that it 
„ ſhould not extend to any Patent of Privilege concerning + 
Printing.“ Therefore, as to 7heſe Patents, the Star-Chamber 


continued the ſame uſurped Power of injoining Obedience, and 


puniſhing Contempts. 


But the Decrees of this arbitrary Court can not be applied, 
either judicially or hiſtorically, to c:vz/ Caſes, or (more particu- 
larly) to the preſent Caſe. 


Of ſuch Kind of Patents the Stationers Company were the In- 
groſſers. Some atlumed Claims and Authorities were allowed to 
them, for the printing of particular Books, They were of Ser- 
vice to the State in ſuppreſſing any ſeditious Books: And fo that 
Authority in them (however unwarrantable in itſelf) was pre- 


 Icrved to them; and the Star-Chamber ſecured it to them. 


By the Charter of Queen Mary, the Company of Stationers 
were made a Kind of literary Conſtables, to ſeize all Books that 
were printed contrary to the Statute, &c. And, as Mr. Yorke 
obſerved in arguing the Caſe of The Univerſity of Cambridge v. 
1oſvett, when once the Company were made abſolute, they at- 
tempted to execute £:ch Outrages that no body could ſubmit to. 

And 
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And the Star-Chamber ſupported them, and inſiſted upon Obe- 
dience to the Stationers Company. No Book was allowed to be 
printed, till it was entered in their Regiſter: And conſequently, 
they might ſtop whatever Publication they pleaſed. The Star- 
Chamber was equally zealous in ſupporting the Intereſte, as the 
Powers of that favourite Company of Stationers : And therefore 
they exerted the Terrors of their Authority to enforce the Privi- 
lege which had been granted to them or to any of their Members, 
by Patents or Cherters from the Crown. And this they did, 
under their Criminal Juriſdiction, by aſſuming a Power, in virtue 
of it, to punith for Diſobedience to the Patents and Royal Grants, 
which they were poſſeſſed of. 


They did not o7berwi/e interfere ; where there was no Grant or 
Prohibition, to give them a Colour for it. That Court, with 
all their Extravagance, extended their Juriſdiction in this Matter, 
only to the Grants of the Crown, or to the Ordinances of the 
Stationers Company. Can this, then, be any Proof at all of the 
inherent Right of Authors in the Copies of their Works? A 
Right, which if it exiſts at all, is an original maependent Right. 
Do theſe Decrees ſerve for the Protection of ſuch Rights of Au- 
hors? Are they ſo concluſive, as to account for and ſupply the 
Want of any other Determination in their Favour; when the 


coole Right which was the Subject-Matter of them, is confined to 


the Stationers Company, or to thoſe that had Patents from the 
Crown? | 


The next favourite Topic of the Plaintiff's Counſel was the 
Ordinances made by the Houſes of Parliament. But they were 
calculated to political Views ; except what related to the Sta- 
tioners Company: And no Protection is given by them to the 
Copy-Rights of Authors in general. What related to the Sta- 


tioners Company 1s adapted to the particular Privileges of that 


Company and its Members. The Ordinance in 1649, is,“ That 


„ no Perſon. ſhould print or reprint any Bock or Part of a Book * 


ce that was granted to the Stationers Company, without their 
« Conſent; nor any Book or Part of a Book Which was entered 
* in their Books to or for any Member of the Company, with- 
© out the Conſent of the Owner, Cc.“ The Deſign was to ſtop 
the Publication of thoſe Papers which the Royalifts publiſhed. 


The Title of the other Ordinance * was for {topping unlicenicd, 
ſcandalous Publications Sc: And therefore it enacted, ** That no 
« Book ſhould be publiſhed, unleſs it was approved by the Li- 
« cenſer.” And by the ſame Ordinance, the Stationers Company 
were authorized to ſearch for all unallowed Printing Preſſes em— 
ployed in printing unlicenſed Books &c; and likewiſe to appre- 
hend all Authors Ec. | 

I The 


®. in 16:2, 
(V. V. ante, 
p- 2314. 
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The whole of theſe Ordinances, from the Beginning to the End, 
were adapted to the ſame political Views; except that particular 
Clauſe which is entirely confined (like the Star- Chamber Decrees) 
to the Privileges which had been granted to the Stationers Com- 
pany, and the particular Claims of their Members. 


But there is not a Clauſe that ſtates or protects the Copy-Right 
of Authors. 


The Statute of 13 & 14 C. 2. c. 33. (the Licenſing-Act,) was 
next mentioned at the Bar: And the Plaintiff's Counſel argued 
that it contained a Recognition of the Copy-Right, and ſuch a 
Protection to Authors, that they need not to ſeek any other. In 
Proof whereof, three Clauſes of that Act were quoted. In the 18th 
Section, is a Proviſo to fave the Rights and Privileges of the 
Univerſities touching the licenſing or printing of Books. By the 
third Section, no private Perſon may print any Book, unleſs it be 
entered in the Stationers Company's Regiſter- Book, and licenſed, 
Se. The twenty-third Section contains a Proviſo to ſave the 
Rights and Privileges of particular Perſons who have Grants from 
the Crown, according to their reſpective Grants. 


But how wall theſe Clauſes avail zh9/e Authors who are not Mem- 
bers of the Stationers Company, nor have any particular Grant of 
an excluſive Privilege? Or if the Author had failed to enter his 


Book in the Regiſter-Book of the Company of Stationers, What 


Relief or Redreſs could he have had? 


For my own Part, I cannot colle& from any of theſe ſeveral 
Inſtruments, any Authorities that favour the preſent Plaintiff. 
They were no Security to the Copy-Rights of Authors in general: 
Nor can they account for the Want of legal Determinations in 
favour of the Plaintiff's Claim. The Patents were enormous 
Stretches of the Prerogative, to raiſe a Revenue, and to gratify par- 
ticular Favourites, without the leaſt Regard to Authors and new 
Compotitions. And all the Reſt of theſe Authorities were found- 
ed on political Views, to prevent (as they declare) heretical and 
/edittcus Publications Se. And the Orders“ that all Books ſhould 
be entered in the Regiſter of the Stationers Company,” were 
to prevent 7mproper Publications; and have no View to eſtablith- 
ing the Right of Copy to Authors. The Innocence or Delin— 
guency of the Work, and not any private Property in the Authors, 
were the Object of their Inquiry. If the Licenſer did not ap- 
prove the Copy, he could {op the Author himſelf from publiſhing 
his wn Compoſition. The Inſtitution of the Licenſer's Office 
was, to guard againſt improper Political Publications. 


2 | The 
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The By-Laws F the Stationers Company protect None but their 
own Members. 


What Security then were all theſe Inſtruments for the Copy- 
Right of any Author ? 


I might alſo obſerve upon all theſe Inſtruments, that theſe 
expreſs Prohibitions plainly ply © that Authors had 0 Pro- 
0 tection at Common Law: For, if they had, it would have 
been, alone and of itſelf, a competent Protection to them; and 
all theſe Prohibitions would have been weed!e/s. 


I am now come to the laſt Reſort of the Plaintiff's Counſel for 
ſupporting their Claim: And that is, the Ijuni/tons that have 
been granted by the Court of Chancery. 


Great Attention and Reſpect is undoubtedly due to the De- 
ciſions of a Lord Chancellor: But they are not concluſive upon 
a Court of Common Law, Had theſe Injunctions (which were 
only temporary) been perpetual, they could have no Effect on a 
Court of Common Law, in a Common Law Queſtion. 


The Common Law of England muſt direct the Determination of 


a Common Law Queſtion. By Common-Law Determinations we 


are bound; and to them we muſt always adhere : For, theſe are 


the proper conſtitutional Declarations of the Law of the Land. 
They are fo conſidered, even by the Court of Chancery itſelf. 
When any Doubt ariſes in a Cauſe in Equity concerning a Point of 
Common Law, it is uſually referred to the Determination of a 
Court of Common Law. The very Caſe now before Us is ſent 
hither for our Determination, becauſe it is a Queſtion of Com- 
mon Law. But the Courts of Law never apply to a Court of 


Equity for heir Deciſion, in a Common Law Queſtion. When the 


Court of Equity appeals to Us, as a Court of Law, by Realon of 


its being a Common Law Queſtion, it would ſeem a little ſtrange, 


if we ſhould go back to that very Court, to inquire hurt Opinion 
upon it; or, in other Words, if we ſhould antwer the Queſtion 
they put to Us, by making the very ſame Inquiry of hem. Yet 
that would in Effect be the Caſe, if we were to form our Deci- 
ſion of this Queſtion, upon the Arguments and Deciſions made in 
the Authorities that have been cited : It would be grounding our 
Deciſion upon what is no Judgment or Authority at all, Theſe 
Injunctions were but temporary Suſpenſions, ** till the Rights 
% ſhould be determined ;” and none of them contain any expreſs 
Deciſion whatever. | 
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It was faid at the Bar, that theſe Injunctions were acquieſced 
* in, by the Defendants.” But no Acquieſcence of the Parties: 
can alter the Law. The Court of Chancery could have reaſoned 
and concluded from theſe Arguments, as well as we: And they 
would hardly wiſh Us to draw Deductions from their own De- 
ciſions. Their ſending the Cauſe to Us is a deciſive Proof “ that 
„ the Court of Chancery, who granted theſe Injunctions, con— 
« fider this Matter as unſettled.” And in the Caſe of Millar v. 
Donaldſen, which was a Caſe depending upon Common Law, 
Lord Northington would not determine the Point; but left it to 
be confidered as a Que/ti5n of COMMON Law. 


It is plain, then, that after all theſe Injunctions, the grand 
Queſtion itſelf is ſtill, even in Hat Court, conſidered as an Hu- 
decided Point. 


But as the Plaintiff's Counſel relied ſo much upon them, I 
think it a due Reſpect to the Gentlemen, to examine particularly 
the Injunctions themſelves ; and fee whether they have any Sort 
of Influence upon the Queſtion before Us, or not. 


It is unneceſſary to comment particularly on every Injunction A 
that has been mentioned. They may be reduced to theſe three : 
Claſſes: 1ſt, Cauſes on private Treſpaſs ; /aurreptitzoufly or trea- 
cheronſly publiſhing what the Owner had never made public at all, 
nor conſented to the Publication of ; adly, Caſes expreſsly grounded 
upon the Statute of Queen Ann, and within the Terms which that 
Statute has granted; and 3dly, Caſes on Patents from the Crown. 
for the ſole printing what is called Prerogatzve Copier. 


Of the firſt Claſs, were the Caſes of Webb v. Roſe, Pope v. 
Curl, Forrefter v. Waller, The Duke of Queenſbury v. Shebbeare— 
They have been all ſtated. I will not reſtate them; but only 
obſerve that in all theſe Caſes the Publications were ſurreptitious, 
againſt the Vill of the Owner, before he had conſented to the 
Publication of them: And, as ſuch, they wil have no Effect 
upon the preſent Queſtion. 


Moſt certainly, the /o/e Proprietor of any Copy may determine | 
whether he will print it, or not. If any Perſon takes it to the * 
Preſs without his Conſent, he is certainly a Treſpaſſer; though ; 
he came by it by gal Means, as by Loan or by Devolution : 
For, he tranſgreſſes the Bounds of his Truſt ; and therefore is a 


Treſpaſſer. 


' Ideas are free. But while the Author confines them to his Study, 
they are like Birds in a Cage, which zone bus be can have a Right 
| to 
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to let fly: For, till he thinks proper to emancipate them, they 
are under his own Dominion. 


It is certain every Man has a Right to keep his own Sentiments, 
if he pleaſes: He has certainly a Right to judge whether he will 
make them public, or commit them only to the Sight of his 
Friends. In that State, the Manuſcript is, in every Senſe, his 
peculiar Property; and no Man can take it from him, or make 
any Uſe of it which he has not authorized, without being guilty 
of a Violation of his Property. And as every Author or Pro- 
prietor of a Manuſcript has a Right to determine whether he will 
publiſh it or not, he has a Right to the fr Publication: And 
whoever deprives him of that Priority is guilty of a manifeſt 
Wrong ; and the Court have a Right to /ffop it. But this does 


not apply to the preſent Queſtion : This Author had publiſhed it 
many Years, and received the Profit of it. 


The ſecond Claſs of Injunctions, in the Manner I ranged them, 
relates to Injunctions on the Statute of Queen Ann. The Caſe of 
Knapton v. Curl, Eyre v. Walker, Motte v. Faulkner, Gill v. Wil- 


cx, Tonſon v. Walker, were all the Injunctions, I think, that have 
been cited, which fall in this Diviſion. 


As to the Cafes of Nelſan's Faſt and Feſtivals, and the Whole 
Duty of Man, I ſhall let them remain with the Obfervations 
that have been made upon them by my learned Brothers; with 
this additional one, that let the Injunctions be what they may, 
they were only till the Hearing, without any final deciſive Judg- 


ment. 


There had appeared ſome Doubts, (for J have ſeen Copies of 
all thofe Injunctions that were ſtated in the Plaintiff's Bill,) as to 
the Whole Duty of Man; becaule the Copy- Right was entered 
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in the Stationers Regiſter by the Plaintiff himſelf. In 1735 * V. ante, 
he filed his Bill, and founded it upon the Statute of Queen P. 2325. 


Ann (Whether miftaken, or not, is not at all the Queſtion.) And 
in the Caſe of Neſſon's Faſts and Feftivals, there is the like Allega- 
tion,“ That it was entered in the Stationers Company's Regt- 
«« ſter.” But, as I do not apprehend that either of them will very 
materially affect the prefent Queſtion, for the Reaſon [| ſet out 
with in the general Obſervations I have made; I ſhall not ſay 


any more of them ; but leave them with the Obſervations my 
Brethren have made upon them. 


But with Reſpect to Milton's Paradiſe Loft, I muſt mention 
what I have ſeen in a Note of Lord Hardwicke's. It ſeems from 
that, that the Injunction was founded on Dr. Newton's Notes, 
only, For, his Lordſhip ſaid « that at firſt he was inclined to 


3 «« ſend 
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V. 8 Ann, 
c. 19. ſect. 1. 


« ſend the Cauſe to the Judges, to ſettle the Point of Law : But, 
« as Dr. Newton's Notes were manifeſtly within 8 Ann, he would 
„ grant an Injunction to hem, without deciding the general 
« Queſtion of Property at Common Law.“ 


But from theſe Injunctions the Plaintiff's Counſel deduced this 
Argument, in their Application of them to the preſent Caſe, 
« That all theſe Injunctions granted fince the Statute were found- 
ed on a ſuppoſed Property in the reſpective Plaintiffs, and a 
e legal Right in the ſeveral Copies to which they related; and 
« that ſuch a Property mult neceſſarily be a Property at Common 
Law; as the Statute conſiſts only of penal Proviſions, and pre- 

* ſcribes the Mode of Proſecution, which Mode the Plaintiffs in 
* thule Cales had not followed.“ 


To which it might be anſwered, “that theſe Injunctions, be- 
ing temporary only, decided Nothing at all.” 


But T will admit, that they were founded on a Right that 
would ſupport a more general Injunction: For, by this AQt of 
Parliament they had certainly a Property in thoſe reſpective Co- 
pies, during the Term the Statute has allowed. For, the Statute 
in the firft Place, and * before any of the penal Proviſions, has 
efirmatroey and diſlincily enacted “ that in any Books printed 

* before the making that Statute, the Author, or the Bookſeller 
„ who had purchated the Copy in order to print or to repriat it, 
„ ſhould have the ſole Right of printing the ſame for Twenty- 
* one Years; and that in W orks not then publiſhed, but after- 
« wards to be publiſhed, they ſhould have the Right for Four— 


«© teen Years.” 


By this Clauſe, therefore, a ſole Right is pofitrvely veſled in the 
Author, during the particular Terms which the Statute has li- 
mited. ä 


The ſubſequent Proviſions, indeed, have annexed. Penalties, and 
Forfeiture of the Sheets; (which are to be damaſked.) But the 
Right is wholly confined to the Parties intereſted, the Authors 
and Purchaſers of Copies. The Penalties are given half to the 
Crown, and halt to any common Informer that will ſue for 
them. 


To the Author, therefore, it is the ſame as a Leaſe, a Grant, or 
any other Common-Law Right, whilit the Term exits; and will 
equally intitle him to all Common-Law Remedies tor the Enjoy- 
ment of that Right. He may, I ſhould think, file an Injunction- 
Bill to (top the printing: But I may ſay, with more Poſitiveneſs, 

1 he 
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he might bring an Acfion, to recover Satisfaction for the Injury 
done him, contrary to Law, under the Statute. 


In the Cafe of Ewer v. Jones, 2 Salk. 415. and 6 Mod. 26. 
Lord Chief Juſtice Holt lays it down, “ that wherever a Sta- 


<< tute gives a Right, the Party ſhall, by Conſequence have an 
« Action at Law, to recover it.“ 


The Author's Remedy is very different from an Informer's pro- 
ſecuting for the Pena/ry. The Latter muſt purſue all the Reme- 
dies the Statute requires : For, in ſuch a Proſecution, the Charge 
is ſor an Offence, and therefore the Offence mult be /tri&ly brought 
within all the Proviſions of the Act. But if the Plaintiff only 
ſecks Satisfaction to himſelf as the Party aggrieved, without pro- 
ſccuting for any Penalty, there is not, in ſuch Caſe, any Limi- 
tation by the Statute. 


I here give my Opinion as a Common Lawyer ; not preſuming 


tion. 


to ſay what the Court of Chancery would do upon the ſame Queſ- 


The third Claſs of Injunctions is of thoſe that have been upon 
Grants and Patents from the Crown, for the ſole printing of what 
are called Prerogative-Copies. Of this Sort, are The Stationers 
Company v. Wright, and The Stationers Company v. Partridge. In 
theſe Caſes, Injunctions were granted: But theſe, I apprehend, 
have no Analogy to the private Right of Authors. The Grantees 
did, indeed, claim a Right of printing theſe Copies ; but not as 
the Authors, Compilers or Purchaſers ; but merely as the Printers 
of theſe Books, under a Patent from the Crown. 


The preſent Clan is totally different from that of a Grant from 
the Crown, Here it is argued, “ that Authors have a perpetual 
„Right to their 9wn Copies.” In that Cafe of Partridge, he 
was injoined from printing an Almanac of his own compiling. 


The Grand Argument that was drawn from theſe Injunctions 


is this —** That there are certain Books, ſuch as the Bible, Com- 


% mon-Prayer Book, Acts of Parliament, and the like, which are 
« uſually called Preregative Copies, which the Crown has the 
«* /ole Right of publiſhing: And sf the King may have a /egal 
«© Property in theſe, there is no Reaſon why private Authors may 
„not claim a /e Right in their own Compoſitions.” 


„ That there 7s ſuch a Right in the Crown,” is undoubtedly 
true. But this is confined to Compoſitions of a particular Nature; 
and to me ſeems to ſtand upon Principles entirely different from 


the Claim of an Author. It is ot from any Pretence of Dominion 
PART IV. Vor. IV. 6 A over 


2382 


Eaſter Term 9 Geo. 3. B. R. 


V. 1 Mod. 
257. 


over Printing, that this Prerogative Right is derived: For, the 
Crown has certainly zo Right of Control over the Preſs. But it 
is to particular Copies that this Right does extend: And as 79 
other Perſon is permitted to publiſh them, without Authority 
from the Crown, the King is ſaid to have a Property in them. 


Tn1s Kind of Property has always the additional Diſtinction 
of Prerogative Property. The Right is grounded upon another 
Foundation; and is founded on a Diſtinction that can not exiſt in 
common Property, and in the Cale of a Subject. 


The Books are Bibles, Common-Prayer Books, and all Ex- 
tracts from them, (ſuch as Primers, Pfalters, Pfalms,) and Al- 
manacs. Thoſe have Relation to the National Religion, or Go- 
vernment, or the political Conſtitution, Other Compoſitions to 
which the King's Right of Publication extends, are the Statutes, 
Acts of Parliament, and State-Papers. The King's Right to all 
theſe is, as Head of the Church, and of the political Conſtitu— 
tion. 


In the Caſe of The Company of Stationers v. Lee and others, 
which is reported in 2 Shower 258, it is urged that, as the King 
is the Head of the Church, he has a particular Prerogative in 
printing of Primers, Plalters, Pfalms, &c ; and in reſtraining and 
licenſing Prognoitications of all Sorts. 


In the Caſe of The Stationers Company v. Wright, (which was 
for importing, and printing Pſalms, Pſalters and Almanics,) the 
Words of the Injunction are theſe — This Court, in Reſpect to 
* the well and true printing of Pſalms, Pſalters and Almanacs, 
* as it is of great Concern to the Public, and of great Danger to 
«© have theſe Books printed in a foreign Nation, by any beſides 
„ the Patentees and their Aſſigns, G&c.'—And therefore an In- 
junction was granted. 


In the Caſe of The Stationers Company v. Partridge, the Com- 


pany grounded their Plea on a Kight from the Crown, being 


licenſed by the Archbiſhop of Canterbury, for printing Alma— 
nacs. 


In the Caſe of The Stationers Company v. Seymour, The Court 
aſſigned theſe Realons— * That there was no Difference in 
any material Part, between that Almanac of Gadbury's, and that 
„that is put in the Rubrick of the Common-Prayer Books.” 
They ſaid, „the latter was firſt ſettled by the Nicene Council; 
is eftabhſhed by the Canons of the Church; and is under the 
Government of the Archbiſhop of Canterbury: So that Alma- 
„ Nacs may be accounted Prerogative Copies.” 


And 


* * 
a 
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And in a ſubſequent Part of their Opinion, the Court ob- 
ſerved *, „that ſince Printing has been invented, and is become - v. 1 Mod, 
«© a common Trade, Matters of State and Things that concern 258: 


* the Government were never left to any Man's Liberty to print, 
*« that would.“ 


The Caſe of the Company of Stationers, 2d Chancery Caſes lt 
76, and again in Page 93 of the fame Book, was this The | 
Company had a Patent for printing the Statutes. The Defendant 


* 
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A had ſome Books of the Statutes printed at Amjterdam, and im- 
4 ported them. The Lord Chancellor determined that Printing the 
3 Laws was a Matter of State, and concerned the State. But as 
F- for the Whole Duty of Man and ſuch like Books, the Lord 
E: Chancellor left them to the ordinary Courſe. It is aſſerted in 


Page 93, © that the Defendant was not ſuffered to print theſe 
* Books, becauſe it was of great and public Conſequence for 


Strangers to print and vend in Eygland, our Statutes and Laws, 
if faltely done.“ | 


In the Caſe of Millur v. Donaldſon, which was before Lord + V. ante, 
Northington in 1765 +, his Lordſhip obſerved, “ that in the P. 2327. 
«« Caſes which had been determined in Favour of the Stationers 
Company, the Court went upon the Letters Patent.“ 


Upon the whole of this Prerogative Claim of the Crown, it ap- 
pears to me, that the Right of the Crown to the ſole and excluſive 
printing of what is called Prerogative Copies, is founded on Rea- 
tons of Religion or of State. The only Conſequences to which 
they tend are of a national and public Concern, reſpecting the 
eſtabliſhed Religion, or Government of the Kingdom ; and have 
no Analogy to the Caſe of private Authors. There is no Inſtance 
of the Crown's intermeddling with, or pretending any ſuch Right 
in private Compolitions. | | 


It is neceſſary in all theſe Claims, that Uniformity and Order 
L be duly obſerved ; and the Subject informed with Preciſion, how 
; to regulate his Conduct. 


3 The King has Ecclefiaſtical Juriſdiction : And Power is given 
} to him over theſe Publications, that no Confuſion may be 1ntro- 
| duced by ſuch as are falſe and improper. 


7 And as Printing has, ſince the Invention of that Art, been the 
15 general Mode of Conveying theſe Publications, the King has al- 
way appointed his Printer. This is a Right which is inſeparably 
annexed to the King's Office: But no fuch Right is annexed to 


the Situation of any Frivate Author. The King does not derive 
1 this 
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this Right frem Labour, or Compoſition, or any one Circum— 
ſtance attending the Caſe of Authors. 


It is mentioned as One Ground of the King's Right to print 
them, that ſome of theſe Prerogative Books were compoled at 
% bis Expence.” But in Fact, it is no private Diſburſement of the 
King, but done at the Public Charge, and Part of the Expences 
of Government. It can hardly be contended, that the Produce of 
Expences of a pub.ic Sort are the private Property of the K'ng, 
when purchaſed with public Money. He can not /e// nor diſpoje 
of One of thoſe Compontions, How, then, can they be his Pre- 
date Property, like the private Property claimed by an Author 


in his own Compoſitions ? 


The Place or Employment of King's Printer is properly an Office: 
It was formerly granted by that Name, with a Fee annexcd to it; 
and the Perſon appointed to it, ſworn into the Qice. 


From theſe Authorities, therefore, I tay, it ſeems to me, that 
the King's Property in theſe particular Compolitions called Pre- 
rogative Copies ſtands upon different Principles than that of an 
Author ; and therefore will not apply to the Cale of an Author. 


Now as the Plaintiff contends “ that this ſuppoſed Copy- 
“Right is what he is by Common Law intitled to,” let Us ex- 
amine what Species of Property it is. What Claſs of Property 


does it fall within ? 


It can not be contended, ** that it is real or deſcendible Eſtate.” 
If it falls within any Claſs of Property at all, it muſt be that 
Species of Property which the Law calls Chaztels. 


But all Chattel-Property conſiſts of Goods, and Debts or Con- 
tracts. Now this Right can not be contended for, as a Debt. 
The Defendant, or the Public, are not Debtors to the Plaintiff, 
Nor can it be claimed as a Contract: The Detendant never en- 
tered into any Stipulation about it. 


As, then, it can not be claimed as any Species of Inheritance, 
nor yet as a Debt, or Matter of Contract; there is but one Claſs 
more of Property, under which it can be reckoned : And at is 
Goops. 


But Goods muſt be capable of Poſſeſſion; and muſt, of Courſe, 
have ſome vzſible Subſtance : For, Nothing but what has vitible 
Subſtance, is capable of actual Poſſeſſion. 
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The Author's unpubliſhed Manuſcript will indeed very properly 
fall under this Claſs of Property; becauſe, hat is corporea/. But 
after Publication of it, the mere mtelleftual Ideas are totally incor- 


poreal ; and therefore in capable of any difinet ſeparate Poſſeſſion : 


They can neither be ſeized, or forfeited, or poſſeſſed. If they 
could be Matter of Property, they muſt be Jubje to the ſame 
ſeveral Changes of Poſſeſſion, as Property i is ſubject to; The /ame 


Charges, Seizures and Forfeitures; the ane Circumſtances to 


which all other Chattels are liable. 


Can the Scntiments themſelves (apart from the Paper on which 
they are contained) be taken in Execution for a Debt ? Or it the 
Author commits Treaſon, or Felony, or is outlawed, Can the 
Ideas be forfeited? Can Sentiments be jerzed; or by any Kind of 
Act whatſoever, be weſted in the Crown ? IF they can not be 


ſeized, the ſole Right of pubiiſhing them can not be confined to the 


Author: For, the Ideas of Forfeitures muſt ever attend the Ideas 
of Property. | 


How ſtrange and ſingular muſt this extraordinary Kind of Pro- 
perty be; which can not be viſibly poſſeſſed, forfeited, or ſeized ; 
nor is ſuſceptible of any external Injury, nor (conſequently) of 
any ſpecific, or poſſible Remedy! 


But it was ſaid, „“ that this is a Kind of ſpectal Right to a par- 


%% ticular Intereſt, to a particular Privilege.” 


Now, by the I aws of Eng/and, there can be no ſpecial Right, 
no particular Intereſt or Privilege whatever, of perpetual Dura- 
tion, but ſuch as have Reſpect to ſome Kind of Inberitance. No- 
thing but an Inheritance can ſupport a perpetual ſubſiſting Right. 


All perſonal Property 1s total and ablolute ; tulceptible of no col- | 


lb Right, or partial Intereſt; excepting for a Time, as in the 
Cale of a "f.oun, or the like. 


And here, another Reaſon occurs, why the Right now claimed 
can have no Exiftence in the Common Law of England: And that 
is, that the bels of this Right, in its utmoſt Extent, is a mere 
Right of £m; a Right of bringing an Aclion ugainſt thoſe that 
Print the Author s Work without his Conſent. And this Action 
is merely vindictive: It is i Perjonam; not in Rem. 


Now there is no Maxim in our Law more clear and plain than 
this, % that Thinos i Actions are not aſſignable.” | 


The Law is too tenacious of private Peace, to ſuſfer Litigations 


to be negotiable. And yet the projet Action is founded on the 
PART IV. Vor, IV. 6 B Aſſignment 
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Aſſignment of ſuch a Right to ſue. This is the Right which the 
Author has aſſigned to the Purchaſer of the Copy, the preſent 
Plaintiff; and upon which Aſſignment, he brings this Action 72 
Perſonam. 


The Legi/lature indeed may make à new Right. The Statute 
of Queen Ann has veſted a new Right in Authors, for a limited 
Time: And whilft that Right exiſts, they will be eſtabliſhed in 
the Poſſeſſion of their Property. 


But we are now conſidering a Queſtion at Common Law : And 
at Common Law, even Debts are not aſſignable ſo as to enable the 
Aſſignee to bring an Action in his ewn Name. However, the 
preſent Action is a Tort only: And no Tort is aſſignable, in 
Law or Equity. It is not within any Species of Action at Com- 
mon Law. 


It ſeems to me, that this Claim will not fall within any one 
known Kind of Property at Common Law ; and can not, therefore, 
be a Common-Law Right. 


The Whole Claim that an Author can really make, is on the 
ublic Benevolence, by Way of Encouragement ; but not as an 
abſolute coercive Right. His Caſe is exactly ſimilar to that of 
an Inventor of a new mechanical Machine: It is the Right of 
every Purchaſer of the Inſtrument, to make what Uſe of it he 
pleaſes. It is, indeed, in the Power of the Crown to grant him 


a Proviſion for a limited Time: But if the Inventor has no Pa- 


tent for it, every One may make it, and ſell it. 
Let Us conſider, a little, the Caſe of mechanical Inventions. 


Both original Inventions ſtand upon the ſame Footing, in Point 
of Property; whether the Cate be mechanical, or literary; whe- 
ther it be an Epic Poem, or an Orrery. The Inventor of the One, 
as well as the Author of the Other, has a Right to determine 
« whether the World ſhall fec it or not:” And if the Inventor 
of the Machine chooſes to make a Property of it, by ſelling the 
Invention to an Inſtrument-Maker, the Invention will procure 
him Benefit. But when the Invention is once made known to 
the World, it is laid open; it is become a Gift to the Public: 
Every Purchaſer has a Right to make what Uſe of it he pleaſes. 
If the Inventor has no Patent, any Perſon whatever may copy the 
Invention, and e it. Yet every Reaſon that can be urged for 
the Invention of an. Author may be urged with equal Strength 
and Force, for the Inventor of a Machine. The very ſame Ar- 
guments “ of having a Right to his own Productions, and all 


others, will hold equally, in both Caſes: And the Immorality of 
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pirating another Man's Invention is full as great, as that of pur- 
loining his Ideas. And the Purchaſer of a Book and of a Me- 
chanical Invention has exactly the ſame Mode of Acquiſition : 
And therefore the Jus fruendi ought to be exactly the ſame. 


Mr. Harriſon (whom I mentioned before) employed at leaſt 
as much Time and Labour and Study upon his Time-keeper as 


Mr. Thomfon could do in writing his Seaſons : For, in planning. 


that Machine, all the Faculties of the Mind muſt be fully ex- 
crted. And as far as Value is a Mark of Property, Mr. Harriſon's 


Time-Piece is, ſurely, as valuable in itſelf, as Mr. T homſon's 
Seaſons. 


So the other Arguments will equally apply. The Inventors 
of the Mechaniſm may as plauſibly inſiſt, “that in publiſhing 
« their Invention, they gave Nothing more to the Public than 
« merely the C of their Machines; © that the Inventor has 
* a ſole Right of ſelling the Machines he invented ;” and “ that 
*« the Purchaſer has 2 Right to multiply or ſell any Copies,” He 
may argue, that though he is not able to bring back the Prin- 
* ctples to his own ſole Poſſeſſion, yet the Property of ſelling the 
«« Machines juſtly belongs to the Original Inventor.” 


Yet with all theſe Arguments, it is well known, 10 ſuch Pro- 


perty can exit, after the Invention is publiſhed. 


From hence it is plain, that the mere Labour and Study of the 
Inventor, how intenſe and ingenious ſoever it may be, will eſta- 
bliſh zo Property in the Invention, will eſtabliſh no Right to ex- 


clude Others from 2 the ſame Inſtrument, when once the 
Inventor ſhall have publiſhed it. 


On what Ground then can an Author claim this Right? How 
comes his Right to be ſuperior to that of the ingenious Inventor 
of a new and uſeful Mechanical Inſtrument ? Eſpecially, when 
we conſider this Iſland as the Seat of Commerce, and not much 
addicted to Literature in ancient Days; and therefore can hardly 
ſuppoſe that our Laws give a higher Right or more permanent 


Property to the Author of a Book, than to the Inventor of a new 
and uſetul Machine. 


Improvement in Learning was no Part of the Thoughts or 
Attention of our Anceſtors. The Invention of an Author is a 
Species of Property unknown to the Common Law of England. 
Its Uſages are mmmemor:ial: And the Views of it tend to the Be- 
nefit and Advantage of the Public with reſpe& to the Neceſſaries 
of Life, and not to the Improvement and Graces of the * 

The 
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The latter therefore, could be no Part of the ancient Common 
Law of England. 


Wurn the Genius of the Nation took a more liberal Turn, 
and Learning had gained an Eſtabliſhment among Us, it was 
then the Office of the Legiſlature, to make ſuch Proviſions for 
its Encouragement, as to them ſhould ſeem proper. And ac- 
cordingly they have done ſo, by the Statute of * Queen Ann; 
which Lord Hardwicke is ſaid to have {tiled (in the Caſe of Mid- 
winter et al. v. The Scotch Bookſellers) * an —— Patent for 
© Authors.” 


Let Us look, then, into that Act of Parliament; and ſee if 
We can not find in it, more authentic Declarations of the Law 
concerning this Right, than in the Charters and By-Laws of the 
Stationers Company ; the Proclamations and Patents of the 
Crown ; the Decrces of the Star-Chamber; the Ordinances made 
during the Uſurpation ; or the Licenſing Act of C. 2. This Sta- 
tute of Queen Ann was made by a legal and regular Authority, 
without any Mixture of Political Views. 


The Counſel for the Plaintiff were aware how deciſive this 
Statute was againſt them: And therefore they endeavoured to 
preclude all Arguments from it. They urged the Saving Clauſe, 
in the gth Section, That Nothing in that Act ſhall extend to 
* any Right that the Univerſities or any Perſons have in any 
«© Book already printed, or after to be printed.“ 


But this ſaving Clauſe ſeems to me to have no View at all to 
any General Queſtion of Law, or to any General Claim. It is not 
meant as a Saving of any Right or Claim which Authors might 
have at Common Law. That would have rendered the whole Act 
of Parliament of no Effect at all, and defeated the very End for 
which it was made. It is only pointed at the printing and re- 
printing of particular Books. 


The Deſign of the Statute was to veſt a temporary OCopy-Right 
in Authors, and to eftabliſh ? Right for a limited Time. But 
if it had ſaid, after all, that it ſhould not have any Effect at 4ʃͤl 
upon the Poſſeſſions o Authors, what a laborious Nullity would 
it be! The Proviſo is, that the Act ſhould not confirm or preju- 
dice any particular Claim. It don't relate to Juthbors; but to the 
Univerſity Privileges of Printing. 


The Univerſity will hardly be conſidered as an Author. But 
the Univerſities had the Privilege of printing and reprinting par- 
ticular Books; of which there were ſeveral. Sorts, (as Bibles, 
Common- Prayer, and Law-Books;) and the Univerſity of Cam- 
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bridge, a more general Licence: And as ſome of theſe Patents 
might be d ſputable, (as we have lately ſeen in the Caſe of Baſtert 
v. The Univerſity of Cambridge,) and the Patent-Rights ſtood on 
a different Foundation from that of the Copy- Rixhts veſted in 
Authors; it was a proper Provition, ** that this Act ſhould rot 


% affect thele particular Claims; nor either e/tab/#h or abridge 
% the Duration of Patents. 


So, in one of the Ordinances of the Parliament for laying a 
Reſtriction on Printing, there is a like Proviſo, That that Or- 
«© dinance and One made in 1642, ſhould not extend to infringe 
* the juſt Privileges of the Printers of the two Univerſities,” 


So in the Statute of J. 1. * againſt Monopolies, there is a 
Clauſe, “that it ſhall not 3 he any Patents or Grants of Pri- 
«« vilegeof for or concerning Printing ;” that is, that ſuch Patents 


or Grants ſhould neither be prejudiced nor confirmed by that 
Statute, 


It was ſaid, “ that this Statute of Queen Ann was merely 
% declaratery of a Common-Law Right; and that it was accumu- 
« lative, and only introduced ſome additional Remedies.” 


But to me, from the Title quite to the End of this Act, it 
ſeems very clearly to be a plain Declaration “ that 20 ſuch Right 
«* exiſts at Common Law.” The Act ſeems to me, manifeſtly 
deſigned to weſt the Property in the Author and Publiſher during 
the Time limited and preſcribed by it. The Deſign ſeems plainly 
and profeſſedly to be, to give Encouragement to Learning by ſome 
New Advantage; namely, by ve/{;ng the Copy in the Author and 
Publiſher during a certain Time. The Title is, “ An Act for 
the Encouragement of Learning, by veſling the Copies of 
printed Books in the Authors or Purchaſers of ſuch Copies, 
* during the Time therein mentioned :” And by the enacting 
Clauſe, there is a Right given in thoſe already printed, for 
Twenty-one Years rom the 10th of April 1710. 


Does not this plainly imply, that they had 20 ſuch Right be- 


fore the 10th of April 1710! How can it be ſaid, * that this 


Act veſted that Right,” if they had the /ame Right before, by 
Common Law? Why ſhould the enacting Claute particularly 
provide that after the 1oth of April 1719, the Author or Pub- 
liſner ſhould have the ſole Right of printing for Twenty-one 
Years and no longer, Eooks then in Print; and for Fourteen 
Years and no longer, Books then compoſed but not t printed; if 
they had it before ? 
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This plainly implies that they had no ſuch Right before 10th of 
April iy o. There is not one Clauſe, one Expreſſion, ng b 
out the "whale Act, that hints at a prior exclufive Right in Au- 2 
thors to an eternal Monopoly. The Monopoly is e 5 
limited to a certain Number of Years, and that it ſhall continue 
no longer. The only Prolongation that 1s given, is, that if the 
Author ſhall be alive after Fourteen Years, the Privilege ſhall N 
recur to him for another Fourteen Years. But both theſe Terms 1 
are created by the Act; and both of them /mited to Fourteen 
Years. 


V. ſeck. 4. This Statute alſo provided “* for limiting and ſettling the Frice 
45 A of Books. But if Authors had a ſole Right to their Copies for 
2. c. 36. 4 3.) ever, What Encouragement would they receive from this Provi- 
ſion? It would be a ſtrange Sort of Encouragement ; to abridge 
an actual Right before ſubſiſting in them; to deprive them of the 
natural Right (which every other Perſon has) of fixing the Price 
of the Goods he ſells; and to ſubject the Value of their £ Opry 3 


to the Regulation of Others. 


The Penalty does not ſem much calculated for the Encou- 
ragement of the Author. For, the Books are to be forthwith da- 
maſked, and made Waſte- Paper of: And the Forieiture is to go, 
One Half to the King; the other, to the Informer; but no Part 
of it to the Author. 


Were theſe the Encouragements which Authors were ſo anxi— 
ous to obtain ? So little do they regard them, that we ſcarce ever 
hear of an Inſtance of their reſorting to thoſe Penalties. 


How then can we conſider this Act, but as veſting in Authors 
a Property in their Works, which they had not before 7 


After examining the ſeveral Clauſes and Expreſſions contained 
in it, I can not but conclude that the Legiſlature had no Notion 
of any ſuch Things as Copy-Rights, as exiſting for ever at Com- 
mon Law: But that, on the contrary, they underſtood that Au- 
thors could have 20 Right in their Copies ter they had made 
their Works public; and meant to give them a Security which 
they ſuppoſed them 797 to have had before. And that this was 
the Idea of the Legiſlature, is plainly diſcoverable from the De- 

bate before it paſſed into a Law. | 
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The Bookſellers. petitioned, te that they might have their 

* Right ſecured to them.” The Committee expunged that Word; 
and ſubſtituted “ veſting,” in the Place of ſecuring,” (as it had 
ſtood in the original Bill :) And the Houſe determined the Title 
ſhould 
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Mould be © for the Encouragement of Learning, by veſting the Co- 
* pics of printed Books in the Authors or Purchaſers of ſuch Co- 
«« pies, during the Times therein mentioned.” And afterwards, 
when the Lords would have ſtruck out the Clauſe reſtraining 
the Authors with regard to the Price, they came to a Confe- 
rence. The Commons ſaid, they thought it reaſonable that ſome 
Proviſion ſhould be made, “ that extravagant Prices ſhould not 
be ſet on uſeful Books.” And the Lords gave it up. It cer- 
tainly appeared to the Legiſlature, that abſtractedly from this 
Statute, Authors had 2 excluſive Right whatever ; and conſe- 
quently, muſt be very far from having any Pretenſions to an 
eternal Monopoly: But that, as the Act gave them a temporary 
Monopoly for a limited Time, it might be reaſonable to make 
the Proviſions and Reſtrictions contained in it; and they would 
then have a proper Operation. But if this Act of Parliament 
was merely a Recognition of a Common-Law Right, every Perſon 
who had ſuch a Common-Law Right might wave the Benefit of 
the Act: And then the Reſtrictions, in it would have no Opera- 
tion, as to them. | 


e 
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Upon the Whole, It ſeems evident to me, that this Claim can | 
not poflibly be maintained on either of the Grounds on which 5 
it was argued. That, far from being warranted by the general | 
Principles of Property, every one of thoſe Principles are flatly 
againſt it. That it can not be a Part of the Common Law of Eng- 
land; the Exiſtence whereof is immemorial, and long antecedent 
to every Circumſtance of //terary Claim. 


I ſhould have here cloſed what IT had to ſay; and am indeed 
aſhamed to have taken up ſo much Time. But the Singularity 
of my Opinion may ſcem to require ſome Apology, as I have 
the Misfortune to be Alone in it. | can ſafely ſay, that, be it ever 
ſo erroneous, it is my /incere Opinion, The Grounds on which 
] have formed it muſt be judged of, by Others: To me, they 
appear ſufficient. 
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As the Counſel ſor the Plaintiff have urged the Unfavourable- 
neſs of it to Men of Learning, 1 will add a few Words upon that 
Topic; and alſo upon the inconvenient ConJequences the Public 
may feel, in caſe the Plaintiff's Claim ſhould be eſtabliſhed. 
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It was argued, „ that this Allowance of a perpetual excluſive 
« Right to Authors would encourage Publications, and be of Uſe 
« for the explainiag and cultivating of Learning and Science.“ 
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It is of Uſe, certainly, that Learning and Science, and all 
valuable Improvements ſhould be encouraged, and every Man's 
Labour properly rewarded. But every Reward has its proper 

3 | Bounds : 
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* In Donald- 
1on's Cale. 


Bounds : And an entire Monopoly for Fourteen, or if the Author 
remains alive, for Twenty-eight Years, ſeems Encouragement 
enough for his Labours : At leaſt, the Legiſlature have thought 
it ſufficient Encouragement to them ; and have exprel-ly declared 
«© They ſhall have it no longer.“ And have « we Power to control 
that Authority ; and to fay, in direct Oppoſitian to the Statute, 
« that they Hall have it longer? — that they ſhall have it 7r 
« ever?” If the Encouragement which the Le: 71//ature has given 
will not ſatisfy Authors, it is not our Province to extend it fare | 
ther. But I can never entertain ſo diſgraceful an Opinion of 
learned Men, as to imagine the Profits of Publication for Twen- 
ty-cight Years will zt content them. I will not believe, “ that 
„Nothing will induce them to write, but an aut, perpetual 
«© Monopoly; That they have no Benevolence to Mankind; 19 
ce honourable Ambition of Fame; no Incentive to communicate 
e their Knowledge to Others, but the moſt avarioious and mer - 
e cenary Motives.” From Authors ſo very Hiberal, the Public 
could hardly expect to receive much Benefit. 


On the other Hand, let Us look to the Conſequences of . | 
bliſhing this Claim. Inſtead of tending to the Advancement and | 
the Propagation of Literature, I think it would /op it; or at 
leaſt, might be attended with great Diſadvantages to it. 


It was a juſt Obſervation of Lord Northington &, ce that it 
„ might be dangerous to velt an excluſive Property in Authors. 
cc For: as that would give them the /e Right to publiſh, it would 
„ alſo give them a Right to /uppreſs : And 1550 thoſe Bookſel- 
„ lers who are poſſeſſed of the Works of the Beſt of our Au- 
« thors, might totally ſuppreſs them.” The Public have ns Tre 
upon Authors or Bookſellers, to ob/ige them to keep a ſufficient 
Number of Copies printed. 


It was ſaid, “ that A the Authors or Bookſellers did t take 
„ Care to print a fuſncient Number of Copics, it would be aban- 
„ tuing the Copy.” 


To me, however, fuch {6andoning of a Copy in a Species of 
Property like this, ſcems impoſſible. For, if there is any Aban- 
doning the Property at all, it muſt be upon is Foundation, 
„ That no Man has a Right to publiſh the Seutiments of an Au- 
& thor WIKNGut his Conſent :” And it is in that Light alone, 
that an Author can claim the // Right of Publication. Now, 
tnppole an Author ſhould drop ail Deſign of making further 
Gains to himſelf, and diſcontinue the Publication ; he may in- 
ft “ the Sentiments are His, and no other Perſon ſhall publish 
« his own Thoughts without his Content; and that notwith— 


** ſtanding he has publiſhed them once, he does not chooſe they 


& ſhould 


rf 
— 
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« ſhould be publiſhed any further.” And in that Light, what 


Colour will there be for extorting his Conſent, under the Idea of 
an Abandonment ? 


But admitting this extraordinary Propoſition © That an Au- 
<< thor may abanim the future Profits of Publication ;” (that is, 
may abandon What he was never poſſeſſed of ;) we ſhould ſtill find, 
the Public would be laid under Dzfficulties, and would be liable 
to diſagreeable Conſequences, It muſt reſt on Circumſtances capa- 
ble, not only of erroneons, but arbitrary Interpretations. This 
muſt produce Confuſion and Danger. What a Hazard muſt 
every Man riique, who ventures from mere argumentative Cir- 
cumſtances to mer an Avaid;rment ; and under that Idea, pro- 
ceeds to publiſh ! Whatever Concluſions he may have formed to 
Himſelf, he knows not what Light it may appear in to Others; 


and, after an expenſive Litigation about it, may find it at laſt 
determined againſt him. 


But beſides theſe Difficulties—Suppoſing the Author ſhould 
continue the Publication, and print a ſufſicient Number of Copies ; 
but ſhould fix ſuch an exorbitant Price upon his Pooks, as to lock 
the Work up from the general Bulk of Mankind ; yet it can not 
be ſaid “ He had abandoned his Property.” In this Caſe, all the 
Learning and all the Advantage would be confined to a Few; and 


yet the Public has no Remedy againſt it; and 0 other Perſon 
muſt preſume to publiſh this Work. 


The Legiſlature were aware of this; and therefore eſtabliſhed 
an Authority in proper Perſons, by the Statute of Queen Ann *, * Vide $ 4. 
to limit and ſettle the Price of Books. But if Authors and their 
Aſſignees were to be allowed a /e Right of publiſhing, as be- 
ing out of the Act, and having a diſtin& and excluſive Right 
ſtill remaining in them, that Proviſion would be totally nugatory ; 
and it would be ſtill in the Power of a Bookſeller to ſet an ex- 
travagant Price on uſeful Books. 


Can this exc/aſive Right of Publication, this Monopoly which 
claims an entire Dominion over it, and puts an abſolute Pyobi— 
bition on every other Perſon, be deemed an Encouragement to 
Learning, and to tend to the Advancement and Propagation of it ? 


. _— N 1 1 1 FEY 5 = 1 
_ _ , 2 2 OR k 1 4 > EIN PT S e 1 Ls __ * 1 : — yum + vv # 
3 T nmr Og P ICITT,, RR ISIEASSE: = FEE c oj 
— — 8 * 8 as 1 * 722 TR <4 8a. bn BY) of oth C 4) S 3 Oe" * E r ; & _ 7 | 

— . — lb ex £1 $4 „ . 3 E 8 FIT. h D ˙ A i ¼;m doe Tenn ²˙u. Ä $4 « A 
15 e 1 8 n * . „„ a rk ES. 2 r „ p 2 n 5 x WS 4 * 4 : s 
3 1 9 7 | . 2 X 1 1 ry p : 4 4 

; * 7 . a 


| There is another Light too, in which the Conſequences of this 
1 Claim may be highly injurious to the Public: And that is the 


Reſtraints it will lay upon the natural Rights of Mankind in the 
Exerciſe of their Trade and Calling. 


It is every Man's natural Right, to follow a lawful Fmploy- 
ment for the Support of himſeif and his Family. Prinung and 
PART IV. Vor. IV. 6 D Book 
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* Vide ante, 


p. 2361, 
2362. 


+ Qu. of this 
Part. For, 
here, I was 
out of Court 
a few Mi- 


Dates. 


Bockſclling are lawful Employments. And therefore every Mo- 
nopoly that would intrench upon thele Jawful Employments ; is a 
Reſtraint upon the Liberty of the Subject. And if the printing 
and ſelling of every Book that comes out, may be confined to a 
Few, and for ever with-held from all the Reft of the Trade; 
What Proviſion will the Bulk of them be able to make for their 
reſpective Families? 


There 13 yet another Miſchief that reſults from this Claim ; the 
Door it will open for perpetual Litigations. 


I have before * obſerved the dangerous Snares which this zdea/ 
Property will lay, as it carries 20 proprietary Marks in itſelf ; and 
is not bound down to any formal Szipulations. So obſcure a Pro- 
perty, (clpecially after the Work has been a long While pub- 
liſhed) might lead many Bookſellers into many Litigations: And 
in ſuch Litigations, many doubtful Queſtions might ariſe ; ſuch 
as—** Whether the Author of the Work did not zutend it as a 
* Gift to the Public“ Whether, /ince that, he has not aban- 
* doned it to the Public“ - And at what Time.” Diſputes 
alſo might ariſe among Authors themſeluves “ Whether the Works 
« of one Author were or were not the /ame with thoſe of ans- 
*© ther Author; or whether there were only colourable Diffe- 
ce rences :''—(A Queſtion that would be liable to great Uncer- 
tainties and Doubts.) So, „Whether thoſe who ſhould com- 
pile Notes on a Publication, and ſhould inſert the Text, ſhould 
e be liable to an Action for it:“ Or if the Notes were good, 


the Author might retule the Publication of them +. 


I wiſh as ſincerely as any Man, that learned Men may have 


all the Encouragements, and all the Advantages that are con- 


ſiſtent with the general Right and Good of Mankind. But zf 
the Monopoly now claimed be contrary to the great Laws of Pro- 


perty, and totally unknown to the ancient and Common Law of 


England; If the Eſtabliſhing of this Claim will directly contradict 
the Legiſlative Authority, and introduce a Species of Property con- 
irary to the End for which the whole Syſtem of Property was 
eftabliſhed ; If ze will tend to embroil the Peace of Society, with 
frequent Contentions ;—(Contentions molt highly disfiguring the 
Face of Literature, and highly diſguſting to a liberal Mind ;) 
Fit will hinder or ſuppreis the Advancement of Learning and 
Rnowledge; And laſtly, JF it ſhould „rip the Subject of his na- 
zural Right ; If hats,” or any of theſe Miſchiefs eld tollow ; 
I can never concur in eſtabliſhing ſuch a Claim. 


Tur LEGISLATURE have provided the proper Encourage- 
ments for Authors ; and, at the tame Time, have guarded againſt 
all thcte Miſchiefs. To give that legiſlative Encouragement a l- 
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beral Conſiruction, is my Duty as a judge; and will ever be my 
own moit willing Iuclination. But it is equa/ly my Duty, not 
only as a Judge, but as a Member of Society, and even as a 
Friend to the Cauſe of Learning, to ſupport the Limitations of the 
Statute. | 


J ſhall therefore conclude, in the Words of the Act of Parlia- 
ment, That the Author or Purchaſer of the Copy, ſhall have 
„the ſole Right for the particular Term which the Statute has 
granted and limited; buf No LoNGER:” And conſequently, 
That the Plaintiff, who claims a perpetual and unbounded Mono- 
Poly, has No LEGAL RiGurT 7s recover. 


Lorp MANSFIELD (not intending to go into the Argument) 
ſaid — 


TH1s is the firſt Inſtance of a final Difference of Opinion in 
this Court, ſince I fat here. Every Order, Rule, Judgment, and 
Opinion, has hitherto been unanimous. 


That + Unanimity never could have happened, if we did not ; Except in 
among ourſelves communicate our Sentiments with great Free- , 1 
dom; if we did not form our Judgments without any Prepol- no depend. 
ſ{eilion to firſt Thoughts; if we were not always open to Convic- ing (by Writ 


n : , # of Error) in 
tion, and ready to yield to Each Other's Reaſons. the Hooks of 


Lords, where 
Ivir. Juſtice YaTzs differed from the other Three, Every Rule, Order, Judgment, and Opinion, has, 
to this Day, been (as far as I can recollect) unanimous, This gives Weight and Diſpatch to the Deciſions, 
Certainty to the Law, and infinite Satisfaction to the Suitors : And the Effect is ſeen by that immenſe Buſi- 
neſs which flows from all Parts, into this Channel; and which we who have long known Weſtmintter- 
hall, behold with Aftoniſhment ; the rather, as during this Period, all the other Courts have been filled with 
Judges of unqueſtionable Integrity, eminent Talents, and diſtinguiſhed Abilities, 


We have all equally endeavoured at that Unanimity, upon 
this Occaſion : We have falled the Matter over, ſeveral Times. 
I have communicated my Thoughts at large, in Writing: And 
I have read the three Arguments which have been now delivered. 
In ſhort, we have equally tried to convince, or be convinced: 
But, in vain. We continue to differ. And wheever is Right, 
Each is bound to abide by and deliver. that Opinion which he 
has formed upon the fulleſt Examination. | 


His LoRDsn1P obſerved, that fo repeat the two firſt Argu— 
ments, or go over the ſame Topics again, would be idle and nu— 
gatory, when he had already declared“ that he read, approved, 
and previouſly concurred in them :” And to be particular in 
oppoling or anſwering the ſeveral Parts of the laſt Argument 
(though he differed from the Concluſions of it,) would be inde- 
cent, and look too much like Altercation. 


IIe 
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tt, Admiſſion, 


He therefore only defired to refer to the two firſt Arguments, 
without actually repeating them; and that he might be under- 
ſtood as if he had ſpoken the Subſtance of them, and fully 
adopted them. After which, he expreſſed himſelf to the follow- 
ing Effect. 


From Premiſſes either expreſsly admitted, or which can not 
and therefore never have been denied, Concluſions follow, in 
my Apprehenſion, deciſive upon all the Objections raiſed to the 
Property of an Author, in the Copy of his own Work, by the 


Common Law. 


I uſe the Word Cor,“ in the technical Senſe in which that 
Name or Term has been uſed for Ages, to ſignify an incorporeal 
Right to the ole printing and publiſhing of ſomewhat intellec- 
tual, communicated by Letters. 


It has all along been expreſsly admitted, “ that, by the Com- 
* mon Law, an Author is intitled to the Copy of his own Work 
„until it has been once printed and publiſhed by his Authority ;” 
and *©* that the Four Caſes in Chancery, cited for that Purpoſe, 
« are agreeable to the Common Law; and the Relief was u 
given, in conſe quence of the legal Right.“ 


The Property in the Copy, thus abridged, is equally an incor— 
poreal Right to print a Set of intellectual Ideas or Modes of 
Thinking, communicated in a Set of Words and Sentences 21d 
Modes of Expreſſion. It is egually detached from the Manu- 
{cript, or any other phyſical Exiſtence whatſoever. 


The Property thus abridged is equally incapable of being vio- 
lated by a Crime vndictable. In like Manner, it can only be 
violated by Another's printing without the Author's Conſent : 
Which is a Civil Injury. 


The only Remedy is the ſame; by an Action upon the Caſe, 
tor Damages, or a Bill in Equity for a Specific Relief. 


No AQiion of Detinue, Trover, or Treſpaſs quare vi et armis, 
can lie; becauſe the Copy thus abridged is equally a Property in 
Notion, and has no Corporeai tangible Subſtance. 


No Dy/þe/ition, no T ransfer of Paper upon which the Compo- 
fition is written, marked, or impreſſed, (though it gives the 
Power to print and publiſh, ) can be conſtrued a (Conveyance of the 
Copy, without the Author's expreſs Conſent ** zo Jens and publiſh ;” 
much leſs, againſt his Will. 

1 The 
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The Property of the Copy, Hu 8 may eu go down 
from Generation to Generation, and pottibly continue for Ever; 
though neither the Author nor his Repreſentatives ſhould have 


any Manuſcript whatſoever of the Work, Original Duplicate, or 
Tranſcript. 


Mr. Gwynn was intitled, undoubtedly, to the Paper of the 
Tranſcript of Lord C/arendon's Hiſtory : Which gave him the 
Power to print and publiſh it, after the Fire at Peterſbam, which 
deſtroyed one Original. This might have been the only Manu- 
ſcript of it in being. Mr. Gwynn might have thrown it into the 
Fire, had he pleaſed, But, at the Diſtance of near a Hundred 
Years, the Copy was adjudged the Property of: Lord Clarendon's 
Repreſentatives ; and Mr. Gwynn's Printing and Publiſhing it, 
Without their Conſent, was adjudged an Injury to that Property; 
for which, in different Shapes, he paid very dear. 


Dean Swift was certainly Proprietor of the Paper upon which 
Pope's Letters to him were written. I know, Mr. Pope had 10 
Paper upon which they were written; and a very imperfect 
Memory of their Contents: Which made him the more anxious 
to ſtop their Publication —; Knowing that the Printer had got 
them. | 


If the Copy belongs to an Author, after Publication; it cer— 
tainly belonged to him, before. But if it does not belong to 
him after; where is the Common Law to be found, which ſays 
* there is ſuch a Property before?“ All the Metaphyſical Sub- 
tilties from the Nature of the Thing may be equally objected to 
the Property before. It is zncorporeal: It relates to Ideas de- 
tached from any Phy/ical Exiſtence. There are no Indicia: Ano- 
ther may have had the fame Thoughts upon the ſame Subject, 
and exprefſed them in the ſame Language verbatim. At what 


Time, and by what Act does the Property commence ? The ſame 


String of Queitions may be aſxed, upon the Copy before Pub- 
Re en Is it real or perſonal ? Does it go to the Heir, or to the 
Hxecutor £ Being a Right which can only be defended by Action, 
is it, as a Choſe in Action, %ignable, ot not? Can it be forfeited ? 
Can it be taken in Execution? Can it be veſted in the APY THCES 
under a Commiilion of Bankruptcy *? 


The Common Law, as to the Copy before Publication, can 
not be found in Cuſtom. 


Before 1732, the Caſe of a Piracy before Publication never 
exiſted: It never was put, or ſuppoſed. There is not a Syllable 
about it to be met with any where. The Regulations, the Or- 
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dinances, the Acts of Parliament, the Caſes in Meſiminſter-MHall, 
all relate to the Copy of Books after Publication by the Authors. 


Since 1732, there is not a Word to be traced about it ; except, 
from the tour Caſes in Chancery. 


*Scethe Note Beſides, If all England had allowed this Property Two or 


ee, Three Hundred Years, the ſame Objection would hold, . that 


the particular . the Uſage is not immemorial: For, Printing was introduced in 
Time when it the Reign of Edw. 4th, or H. 6th. * 


was firſt intro- 
duced into 


this Kingdom. From what Source, then, is the Common Law drawn, which is 
admitted to be ſo clear, in reſpect of the Copy before Publication? 


From this Argument Becauſe it is ju, that an Author 
ſhould reap the pecuniary Profits of his own Ingenuity and La- 
bour. It is uf, that Another ſhould not uſe his Name, with- 
out his Conſent. It is fit, that he ſhould judge when to publiſh, 
or whether he ever will publiſh. It is ff he ſhould not only 
chooſe the Time, but the Manner of Publication ; how many ; 
what Volume; what Print. It is it, he ſhould chooſe to whoſe 
Care he will truſt the Accuracy and Correctneſs of the Impreſ- 
ſion; in whoſe Honeſty he will confide, not to foiſt in Addi- 
tions: With other Reaſonings of the ſame Effect. 


i allow them ſufficient to ſhew © it is agreeable to the Princi- 

. *£ ples of Right and Wrong, the Fitneſs of Things, Conveni- 

* ence, and Policy, and therefore to the Common Law, to pro- 
tect the Copy before Publication,” 


But the /ame Reaſons hold, after the Author has publiſhed. 
He can reap no pecuniary Profit, if, the next Moment after his 
Work comes out, it may be pirated upon worſe Paper and in 
worſe Print, and in a cheaper Volume. 


The Fth of Queen Ann is no Anſwer. We are confidering the 
Common Law, upon Principles before and independent of that Act. 


The Author may not only be deprived of any Profit, but /o/e 
the Expence he has been at. He is no more Maſter of the Uſe 
of his own Name. He has no Control over the Correctneſc of his 
own Work. He can not prevent Additions, He can not retradt 
Errors. He can not amend; or cancel a faulty Edition. Any 
One may print, pirate, and perpetuate the Inperfections, to the 
Diſgrace and againſt the Will of the Author ; may propagate 
Sentiments under his Name, which he 4:;/approves, repents and is 
aſbamed of. He can exerciſe no Diſcretion as to the Manner in 
which, or the Per/ons by whom his Work ſhall be publiſhed. 

" Ve. | For 


— — 
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For theſe and many more Reaſons, it ſeems to me jult and fit, 
% to protect the Copy after Publication.“ 


All Objections which hold as much to the Kind of Property 


before, as to the Kind of Property after Publication, go for No- 
thing: They prove tee much. 


There is na peculiar Objection to the Property after, except, 


„ that the Copy is neceſſarily made Common, after the Book is 
«© once publiſhed.” | 


Does a Transfer of Paper upon which it is printed, neceſſarily 


transfer the Copy, more than the Transfer of Paper upon which 
the Book is written ? 


The Argument turns in a Circle. The Copy is made Com- 


% mon, becauſe the Law does not protect it: And the Law can 
* not protect it, becauſe it is made Common.” 


The Author does not mean to make it Common: And if the 
Law ſays He ought to have the Copy after Publication, It is 
a ſeveral Property, eaſily protected, aſcertained, and ſecured, 


Tux Wnorz then muſt finally refolve in this Queſtion, 
«© Whether it is agreeable to Natural Principles, Moral Fuſtice 
«© and Fitneſs, to allow him the Copy, after Publication, as well 
% as before, . 


The general Conſent of this Kingdom, for Ages, is on the 
Affirmative Side. The Legillative Authority has taken it for 
granted; and interpoſed Penalties to protect it for a Time. 


The ſingle Opinion of ſuch a Man as Milton, ſpeaking, after 
much Conſideration, upon the very Point is ſtronger than any 
Inferences from gathering Acorns and ſeizing a vacant Piece of 
Ground; When the Writers, ſo far from thinking of the very 
Point, ſpeak of an imaginary State of Nature before the Inven- 
tion of Letters. 


The judicial Opinions of thoſe eminent Lawyers and Great 
Men who granted or continued INJUNCTIONS, in Caſes after Pub- 
lication, no? within 8 Queen Ann; uncontradifted by any Book, 
Judgment, or Saying; muſt weigh in any Qaeſtion of Law; 
much more, in a Queſtion of mere Theory and Speculation as to 
what is agreeable or repugnant to Natural Principles, I look 
upon He In junctions, as equal to any final Decree, 


Whoever 
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W hoever has attended the Court of Chancery, knows that if 
an Injunction in the Nature of an Injunction t ffay Waſte, is grant- 
ed, upon Motion, or continued after Anſwer, it is in vain to go to 
Hearing. For, ſuch an Injunction never is granted upon Mo- 
tion, unleſs the legal Property of the Plaintiff be made out; nor 
continued after Anſwer, unleſ it {till remains clear, allowing all 
the Defendant has ſaid. In ſuch a Caſe, the Defendant is always 
adviſed, either to acqureſce, or appeal: For, he never can make 
a better Defence than is ſtated upon his own Anſwer. 


This Caſe is not ſent hither from the Court of Chancery, up- 
on any Doubt of theirs. There never was a Doubt in the Court 
of Chancery, till a Doubt was raiſed there from Decency, upon 
a ſuppoſed Doubt in this Court, in the Caſe of Jν and Collins. 
There is not an Inſtance of an Injunction refuſed, till it was re— 
fuſed upon the Grounds of that Doubt. The Court of Chan- 
cery never grant Injunctions in Caſes of this Kind, where there 
is any Doubt. Therefore they refuſed it, when they thought 
there was a Doubt. That Caſe was argued twice, with Solem- 
mity: And after the ſecond Argument, it was referred to the 


Exchequer-Chamber, to be argued before all the Judges. 


That Reference did not ariſe from any Difference of Opinion, 
or Difficulty among Us. On the contrary, we ſuſpected Collu- 


Hon; and that if we gave Judgment for the Plaintiff, there. 


certainly would be zo Writ of ERROR. We wiſhed to take the 
Opinion of All the Judges. We were afterwards clearly informed 
of the Truth of the Colluſion: And therefore the Cauſe pro- 
cceded no further. 


But while it hung under this Appearance of Difficulty, there 
was ſuflicient Ground for the Court of Chancery to ſay, “ the 
« Property was “eu. They did not ſend it to Law: They 


left the Party to follow his /eza/ Remedy. A doubiſul legal 


Title mutt be tried at Law, before it can be made the Ground 
of an Injunction. Injunctions of his Kind are rightly and pro— 
perly refuſed. In a doubtful Caſe, it would be %u to grant 
them; Becauſe, if it ſhould come out © that the Plaintiff has 20 
legal Title,” the Defendant is injured by the Injunction, and 
can have no Reparation. 

IF it is agreeable to Natural Principles, to allow the Copy after 
Publication, I am warranted by the Admiſſion which allows it 
before Publication, to ſay, ** This is Common Law,” 


There is another Admiſion equally concluſive. 


It 


„ 
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It is, and has all along been admitted, “that by the Common ꝛd Admiſſion, 
„Law, the KinG's Copy continues after Publication; and that 
the unanimous Judgment of this Court, in the Caſe of Baſtett « i; 710 
«© and The Univerſity of Cambridge, is right.“ 32 G. 2 V. 
ante, p. 661. 
The Ning has no Property in the Art of Printing. The ridi— 
culous Conceit of 4tkins was exploded at the Time. 


The King has no Authority to reſtrain the Prefs, on Account of 
the Subject-Matter upon which the Author writes, or his Man- 
ner of treating it, | 


The King can not, by Law, grant an excluſive Privilege to 
print any Book which does not belong to himſelf. 


Croton-Copies are, as in the Caſe of an Author, civil Property: 
which is deduced, as in the Caſe of an Author, from the King's 
Right of Original Publication. The Kind of Property in the 
Crown or a Fatentee from the Crown, is juſt the ſame; incor- 
poreal, incapable of Violation but by a Civil Injury, and only to 
be vindicated by the fame Remedy, an Action upon the Caſe, or 
a Bill in Equity, 


There were no Queſtions in Weſtminſler- Hall, before the Reſlora- 
tion, as to Crown Copies, The Reaſon is very obvious: It will 
occur to every One that hears me. The Fa#, however, is fo: 
There were none, before the Reſtoration. 


Upon every Patent which has been litigated /ince, the Counſel 
for the Patentce, (whatever elſe might be thrown out, or what- 
ever Encouragement they might have, between the Reſtoration 
and Revolution, to throw out Notions of Power and Preroga- ö 
tive,) have tortured their Invention, to ſtand upon PROPERTY. | 


Upon Relle's Abridgment, They argued from the Year- Books, % 
which are there abridged, “ that the Year-Books having been 
compiled at the King's Expence, were the King's Property, and 
therefore the Printing of them belonged to his Patentce.“ 


Upon Crehe's Reports, they contended, “ that the King paid 
*« the Judges who made the Decilions : Arge, the Decitions were q 
« his.” The Judges of Weſtminſter- Hall thought, they belonged b 
to the Author ; that is, to the Purchaſer from, or the Executor ? 


of the Author: But, fo far the Coatroverly turned upon Property. 


In Seymour's Caſe, 1 Mod. 256. (who printed Gadbury's Al- 
manac, without Leave of the Stationers Company, who had a 
Pa RT IV. Vor. IV. 6 F Patent 
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Patent for the ſole printing of Almanacs,) Pemberton reſorted to 
Property. He argued (beſides arguing from the Prerogative,) 
« that an Almanac has 20 certain Author : Therefore the King 
has the Property ; and by Conſequence, may grant his Pro- 
« perty.” It was far fetched: And it is truly ſaid, “that the 
*& onſequence did not follow.” For, if there was no certain 
Author, the Property would ot be the King's, but Common. 
Pemberton was a very able Lawyer; and ſaw the Nees of 
getting at Property, if he could make it out. 


All the Decrees in Chancery, and the Judgments at Common 
Law upon Almanacs, are now out of the Cale, and all the Doc- 
trine of Prerogative rejected, by what was done in the Caſe of 
The Stationers Company and Partridge. 


It came on, in the Year 1709, before Lord Coreper, on conti- 
nuing the Injunction. There is no Report of it, I believe, in 


Print: At leaſt, I have not ſeen any. I have read the Bill and 


Antwer. The Bill puts it upon all the Prerogative Notions of 
Power; and inſiſts, that the King's Patentee had a ſole excluſive 
Right of printing Almanacs. The Anſwer inſiſts, that theſe were 
extravagant illegal Notions; that they were taken up at Times 
when the Prerogative ran high, and when the diſpenſing Power 
was allowed: And it infiſts, *that the Queſtion ought, ſince the 
Revolution, to be argued upon proper Principles, conſiſtent 
with the Rights and Privileges of the Subject. The Defendants 
denied the Authority of all the Caſes ſtated by the Bill, as far as 


they went upon Preregative Right. Lord Cowper continued the 


Injunction till Hearing. I have Office-Copies of all the Orders 
and Pleas that were cited: I dare ſay, I have Thirty er Forty of 
them. It appears, that theſe Decrees were all read; and that 
the Judgment of the Houle of Lords was read and gone through. 
Lord Harcourt afterwards heard the Cauſe. He did not chooſe, 
in a Caſe about Almanacs, to decide upon Prerogative. He there- 
fore made a Caſe of it, tor the Opinion of this Court ; Lord 
Parher being then Chief Juſtice. This Court, fo far as it went, 
inclined againſt the Right of the Crown in Almanacs. But, to 
this Hour, it has never been determined: And the Injunction 
granted by Lord Cowper ſtill continues. 


I have Salkeld's Manulcript Report (and have had it many 
Years) of what paſted in this Court in the Courſe of the Argu- 
ment of this Caſe of The C ompany of Stationers againſt Pariridge. 


I do not know whether it is got into Print: I have not ſeen it in 


Print, Mr. Tor had a Copy of it, when he argued the Caſe of 
The Untverſity of Cambridge and Baſſett. Mr. Salkeld argued for 
the Defendant Partridge : Sir Peter King, for the Plaintiffs. 


I 
I will 
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Iwill ſtate to you, ſo far as is material to the Argument, how 
they put it, and the only Grounds that they thought tenable. 


Mr. Salkeld, after poſitively and expreſsly denying any Preroga- 
tive in the Crown over the Prefs, or any Power to grant any ex- 
cluſive Privilege, ſays, I take the Rule, in all theſe Caſes, to 
* be, That where the Crown has a Property or Right of Copy, 
« the King may grant it. The Crown may grant the ſole Print- 
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« ing of Brbles in the Engliſb Tranſlation ; becauſe it was made at 


« the King's Charge. The ſame Reaſon holds, as to the Statutes, 
C Year- Books, and Common Prayer- Books.” 


Sir Peter King, for the Plaintifts, argues thus—(throwing out, 
at the ſame Time, the Things that I have already mentioned ; 
though he don't ſeem to be very ſerious in it—) * I argue, that 
* 7f the Crown has a Right to the Common-Prayer-Book, it has 
a Right to every Part of it. And the Calendar is a Part of 
* the Common-Prayer-Book. And an Almanac is the ſame 
Thing with the Calendar, Cc.“ 


Parker, Chief Juſtice, ſpeaks to Nothing ſaid at the Bar, but 
only “ whether the Calendar is Part of the Common-Prayer- 
Book.“ And as to that, he goes Back as far as to the Council 
of Nice; and doubts whether it is, or rather indeed thinks that 


it is not Part of it: He ſays, It may be an Index, but is no Part 
of it. 


Mr. Juſtice Powell ſays “ You muſt diſtinguiſh this from 
„ the Common Caſes of Monopolies ; by ſhewing ſome Property 
in the Crown, and bringing it within the Caſe of the Com- 
© mon-Prayer-Book.” And he rather inclincd to think, “ that 


„ Almanacs might be the King's ;”” becauſe there is a Trial by 
Almanacs. 


To which, Lord Parker replied, “ that he never heard of ſuch 
* a Thing as a Trial by Almanac.” 


They leave it upon this. It ſtood over, for another Argument, 
to ſce if they could make it like the Cale of the Common - Prayer- 
Book. I don't know what happened afterwards : But there never 


was any Judgment; and though I have made ſtrict Inquiry, I 
don't find that there was ever any Opinion given. 


I heard Lord Hardwicke ſay what Mr. Juſtice Milles has quoted, 
as to theſe Arguments from Property in Support of the King's 
Right, neceſſarily inferring an Author's, 


The 
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The Caſe of Baſtett and The Univerſity of Cambridge was then 
depending in this Court, when Lord Hardwicke made Uſe of that 
Expreſſion or Argument: It has, ſince, been determined. We 
had no Idea of any Prerogative in the Crown over the Preſs ; or 
of any Power to reſtrain it by excluſive Privileges, or of any Power 
to control the Subject-Matter on which a Man might write, or 
the Manner in which he might treat it. We reſted upon Pro- 
perty from the King's Right of Original Publication. 


Acts of Parliament are the Works of the Legiſlature: And the 
Publication of them has always belonged to the King, as the Ex- 
ecutive Part, and as the Head and Sovereign. 


The Art of Printing has cnly varied the Mode. And, though 
Printing be 077hmm legal Memory, we thought the U/age ſince 
the Invention of Printing, very material. 


Whoever looks into Mr. Yorke's Argument, upon which the 
Opinion of the Court in that Caſe in a great Meaſure went, (I 
do not ſay throughout, but in a great Meaſure,) will fee the great 
Pains he takes to ſhew the Original Property in the Crown. 


Though the King may grant a concurrent Right; (For, in 
that Caſe the Grant was of a concurrent Right, and be might 
grant it to Ten Thouſand ; he might grant it to every Member 
of the Stationers Company ; he might grant it to every Book- - 


ſeller ;) We had no Idea * that the firſt Edition of Acts of Par- 


* liament made the Copy Common. And yet any Man may 


| tranſcribe an Act of Parliament, or a Record: And any Perſon 


may make laborious Searches and Abſtracts from Records, and 
have a Right to print them. 


Lord Hardwicke had before reaſoned in the ſame Way, in the. 
Caſe of Manby and Others againſt Owen and Others, on th April 
1755, relating to the Seſſions-Paper. The Plaintiffs had bought 
the Seſſions-Faper of my Lord Mayor, and had (I think) given 
him an Hundred Guineas for it. And upon an Afidavit “ that 
the Lord Mayor had always appointed the Printers of that Pa- 
« per; and that it was uſual for the Lord Mayor to take a Sum 
« of Money for it; and that the Defendant had pirated it;“ 
Lord Hardwickte conſidered the Grant as Property in the Copy, 
and granted the Injunction upon the Foot of Property; and never 
dreamt “ that the firſt Edition of it made it Common.” This was 
acquieſced under: And the Defendants were not adviſed to pro- 
ceed further. Nothing is more manifeſt, than that the Injunc- 
tion proceeded upon the Infringement of the Plaintiff's Proper- 
ty; For, asa Contempt of the Court of the Old Bailey, the Court 
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of Chancery would not have interfered. But they were of Opinion 
that the Copy was transferred to the Plaintiff, and that it was 
« not made Common by the firſt Publication.” 


If the Common Law be ſo in theſe Caſes, it muſt alſo be ſo in 


the Caſe of an Author. All the Reaſoning © that ſubſequent 


Editions ſhould be correct, holds equally to an Author. His 
Name ought not to be uſed, againſt his Will. It is an Injury, by 


a faulty, ignorant and incorre& Edition, to diſgrace his Work 
and miſlead the Reader. 


The Copy of the Hebrew Bible, the Greet Teſtament, or the 
Septuagint does not belong to the King : It is Common. But the 
Engliſh Tranſlation he bought : Therefore it has been concluded 
to be hrs Property. If any Man ſhould turn the Pſalms, or the 
Writings of Salomon, or Job, into Verſe, the King could not 
ſtop the Printing or Sale of ſuch a Work: It is the Author's 
Work. The King has no Power or Control over the Subject- 
Matter : His Power reſts in Property. His whole Right reſts 
upon the Foundation of Property in the Copy by the Common Law. 
What other Ground can there be for the King's having a Pro- 
perty in the Latin Grammar, (which is, One of his ancienteſt 
Copies,) than that it was originally compoſed at his Expence ? 
Whatever the Common Law ſays of Property in the KinG's Caſe, 
from Analogy to the Caſe of Authors, muſt hold concluſively, in my 
Apprehenſion, with regard to AUTHORS. 


I always thought the Objection from the * Act of Parliament, * 8 Ana. 
the moſt plauſible. It has generally ſtruck, at firſt View. But, © 9. 
upon Conſideration, It is, I think, impoſſible to imply this Act 
into an Abolition of the Common-Law Right, if it did exiſt; or 
into a Declaration “ that 20 ſuch Right ever exiſted.” 


The BILL was brought in, upon the Petition of the Proprie- 
tors, to ſecure their Property for ever, by Penalties ; the only Way 
in which Hey thought it could be ſecured ; having had no Experi- 
ence of any other ; there being no Example of an Action at Law 
tried, or any Idea “ that a Bill would lie for an Injunction and 
Relief in Equity.” 


An Alteration was made in the Committee, to reſtrain the per- 
petual into a temporary Security. 


The Argument drawn from the Clauſe to regulate the * Price ow 
of Books, can not hold. That Clauſe goes to all Books ; is per- 12 G. 2. e. 
petual; and follows the Act of H. 8. T 7 $ 85 
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V. a. to 


+ V. Titſe 
y veſting” 


The Words “ no longer * add Nothing to the Senſe; which 
is exactly the ſame, whether theſe Words are added, or not. 


The Word“ veſting” +, in the Title, can not be argued from, 
as declaratory that there was no Property before.” The Title 
is but once read ; and is no Part of the Act. In the Body, the 
Word “ ſecured” is made Uſe of. 


Had there been the leaſt Intention to fake or declare away every 
Pretence of Right at the Common Law, it would have been ex- 
preſsly enacted ; and there muſt have been a new Preamble, totally 
different from that which now ſtands. 


But the Legiſlature has not left their Meaning to be found out 
by looſe Conjettures. The Preamble certainly proceeds upon the 
Ground of a Right of Property, having been violated; and might 
be argued from, as an AHllowance or Confirmation of ſuch a Right 
at the Common Law. The Remedy enacted againſt the Viola- 
tion of it being only temporary, might be argued from, as im- 
plying there exi/ted no Right but what was ſecured by the Act.“ 
Therefore an expreſs Saving is added, that Nothing in this Act 
« contained ſhall extend or be conſtrued to extend to prejudice or 
e confirm any Right c.. © Any Right” is, manifeſtly, any other 
Right than the Term ſecured by the Act. The Act ſpeaks of 20 
Right whatſoever, but that of Authors, or derived from them. 
No other Right could poſſibly be prejudiced or confirmed by any 
Expreſſion in the Act. The Words of the Saving are adapted to 
this Right: © Book or Copy already printed, or hereafter to be 
„ printed—.” They are not applicable to Prerogative Copies. 
If Letters Patent to an Author or his Aſſigns could give any 
Right, they might come under the Generalty of the Saving. 
Put, fo little was ſuch a Right in the Contemplation of the Le- 

iflature, that there is not a Word about Patents in the whole 
Act. Could they have given any Right, it was not worth Saving 
becauſe it never exceeded Fourteen Years. 


It was ſtrongly urged, “that a Common-Law Right could 
«« not exiſt ; becauſe there was no Time from which it could be 
«« ſaid to attach or begin:“ Whereas the Szatute-Property was 
aſcertained by and commenced from the Entry. | 


Undoubtedly, the previous Entry is a Condition upon which 
all the Security given by the S/ar7ure depends: And 5 every Man 
was intitled to print, without the Author's Conſent, before this 
Act, No Body can be queſtioned for ſo Printing fince the Act, 
before an Entry. Nay, Ihe Offence being zew/y created, it can 
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only be proſecuted by the Remedies preſcribed, and within the li- 
mited Time of Three Months. 


But the Court of Chancery has uniformly proceeded upon a 
contrary Conſtruction. © They conſidered the Act, not as creating 
a new Offence, but as giving an Additional Security to a Proprie- 
tor grieved ; and gave Relief, without Regard to any of the Pro- 
viſions in the Act, or whether the Term was or was not expired. 
No Jijunction can be obtained, rid the Court is ſatisfied “ that 
« the Plaintiff has a clear legal Right.” And where, for the Sake 
or the Relief, the Court of Chancery proceeds upon a Ground of 
Common or Statute Law, their Judgments are Precedents of high 
Authority in a// the Courts of Weſtmin/ler- Hall. 


His LoRDsn1P adopted and referred to e r Obſervations 


made upon the Act by the two Judges who ſpoke firit ;—And 
then concluded thus | 


I defire to be underſtood, that it is upon 74s Special Verdict, 
give my Opinion. Ertery Remark which has been made, as to 
what 7s and what is not found, I conſider as material, The Vari- 
ation of any One of the Circumſtances may change the Merits of 
the Queſtion : The Variation of ſome, certainly would. Every 
Caſe, where ſuch Variation ariſes, will ſtand upon its or par- 
ticular Cround ; and will not be concluded by is Judgment. 


The SUBJECT of large is exhauſted : And therefore I have not 
gone into it. I have had frequent Opportunities to conſider of it. 
J have travelled in it for many Years. I was Counſel in moſt of 
the Caſes which have been cited from Chancery: 1 have Copies 
of all, from the Regiſter-Book. The firit Caſe of Milton's Para- 
diſe Loſt was upon my Motion, I argued the Second: Which 
was ſolemnly argued, by One on each vide. I argued the Caſe of 
Millar againſt Kenceord, in the Houſe of Lords. Many of the 
Precedents were tried by my Advice. The accurate and elabo- 
rate Inveſtigation of the Matter, in his Cauſe, and in the for- 
mer Caſe ot Te, u and Collins, has confirmed me in what I always 
inclined to think,“ That the Court of Chancery did right, in 
« giving Relief upon the Foundation of a LEGAL Property in 
& Authors; independent of the Hntry, the Term for Years, and 
„all the other Provitions annexed to the Security given by the 
% Act.“ 


/ 


THEREFORE my Opinion is“ That JUDGMENT be for * Vide ante, 
« the PLAINTIFF,” And it mult be * entered as on the P. 2303. 


Day of the laſt Argument of this Caſe at the Bar. | 
PART IV. Vor. IV. 6 G (2) A Writ 
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A Writ of Error was afterwards brought : But the Plaintiff in 
Error, after aſſigning Errors, ſuffered himſelf to be Bau- 
froſsd. And the Lords Commiſſioners, after Trinity Term 
1770, granted an Injunction. 


In the Caſe of Donalaſons againſt Becket and Others, the 
Matter came before the Houſe of Lords, upon an Appeal from a 
Decree of the Court of Chancery, founded upon this Judgment : 
And what appears from the Minutes is as follows 


Die Mercurii, ꝙ Februarii 1774. Donaldfons againſt Becket 
and Others. 


ORDERED, That the Judges be directed to deliver their Opi- 
nions upon the following Queſtions (vzs.) 


1. Whether at Common Law, an Author of any Book or Li- 
terary Compolition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale ; and might bring an Action 
againſt any Perſon who printed publiſhed and ſold the ſame 
without his Conſent ? | 


2, If the Author had ſuch Right originally, did the Law take 
it away, upon his Printing and Publiſhing ſuch Book or Li- 
terary Compolition : And might any Perſon afterward re- 


print and ſell, for his own BEenefit, ſuch Book or Literary 


Compoſition, againſt the Will of the Author? 


3, If ſuch Action would have lain at Common Law, is it ta- 
ken away by the Statute of 8th Ann? And is an Author, 
by the ſaid Statute precluded from every Remedy, except 
on the Foundation of the ſaid Statute and on the Terms and 
Conditions preſcribed thereby ? | 


ORDERED, That the Judges do deliver their Opinions upon 
the following Quettions (v22.) 


Whether the Author of any Literary Compoſition and his 
Aſſigns, had the ſole Right of Printing and Publiſhing the 
ſame in Perpetuity, by the Common Law ? 


Whether this Right is any way impeached reſtrained or taken - 


away by the Statute 8th Ann? 


Whereupon, the Judges deſiring that ſome Time might be al- 
lowed them for that Purpoſe, 
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ORDERED, 
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"ORDERED, That the further Confideration of this Cauſe be 
-adjourned till Tue/cay next; and that the Judges do then attend, 
to deliver their Opinions upon the ſaid Queſtions. 


Die Martis, 15 Februarit 1774: 


The Lord Chancellor acquainted the Honſe, That the Judges 
differed in their Opinions upon the ſaid Queſtions, 


ORDERED, That the Judges preſent do deliver their Opinions 
upon the ſaid Queſtions, /eriatim, with their Reaſons. 


Accordingly, 


Mr. Paron EyRE was heard upon the ſaid Queſtion—And 8 Baron 
'Y yre. 

2 1. Upon the firſt Queſtion, delivered his Opinion—That at 

4 Common Law, an Author of any Book or Literary Com- 
poſition had not the ſole Right of firſt Printing and Pub- 
liſhing the ſame for Sale; and could not bring an Action 
againſt any Perſon who printed publiſhed and ſold the ſame 
without his Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion —That 
if the Author had ſuch ſole Right of firſt Printing, the Law 
did take away his Right, upon his Printing and Publithing 
ſuch Book or Literary Compoſition ; and that any Perſon 
might afterward reprint and ſell, for his own Benefit, ſuch 
Book or Literary Compolition, againſt the Will of the Au- 
thor.—And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Right is taken away by the Statute of 8 Ann; and 
that an Author by the ſaid Statute is precluded from every } 
Remedy except on the Foundation of the ſaid Statute : But | 
that there may may be a Remedy in Equity upon the Foun- 
dation of the Statute, independent of the Terms and Con— i 
ditions preſcribed by the Statute, in repect of Penalties =_ 
enacted thereby. — And gave his Reaſons. | 


4. Upon the fourth Queſtion, delivered his Opinion—That 
the Author of any Literary Compoſition and his Aſſigns | 
had not the ſole Right of Printing and Publiſhing the fame 
in Perpetuity, by the Common Law.—And gave his Rea- 
ſons. 
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5. Upon the fifth Queſtion, delivered his Opinion That the 
Right is impeached reſtrained and taken away by the Sta- 
tute 8th Ann.—And gave his Reaſons. 


Mr. Juſtice Then Mr. Juſtice NAREs was heard upon the ſaid Queſ- 
. tion. — And 


1. Upon the firſt Queſtion, delivered his Opinion That at 
Common Law, an Author of any Book or Literary Compoſi— 
tion had the ſole Right of firit Printing and Publiſhing the 
ſame for Sale; and might bring an Action againſt the per- 
ſon who printed publiſhed and fold the ſame without his 
Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion—That the 
Law did not take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition ; and that no 
Perſon might afterward reprint and fell, for his own Bene- 
fit, ſuch Book or Literary Compoſition, againſt the Will of 
the Author.—And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law 1s taken away by the Statute 
8 Ann; and that an Author by the faid Statute 1s pre- 
cluded from every Remedy except on the Foundation of 


the ſaid Statute and on the Terms and Conditions preſcribed 


thereby. — And gave his Reaſons. 


4. Upon the fourth Queſtion, delivered his Opinion— That 
the Author of any Literary Compoſition and his Aſtigns had 
the ſole Right of Printing and Publiſhing the ſame, in per- 
petuity, by the Common Law.—And gave his Realons. 


5. Upon the fifth Queſtion, delivered his Opinion—That this 
Right is impeached reſtrained and taken away by the Sta— 
tute 8 A47.—And gave his Realons. 


Mr. Juſtice Then Mr. juſtice ASyuRsT was heard upon the ſaid Queſ- 
alwik, tions, And 


1. Upon the firſt Queſtion, delivered his Opinion—That at 
Common Law, an Author of any Book or Literary Com- 
poſition had the ſole Right of firſt Printing and Publiſhing 
the ſame for Sale; and might bring an Action againſt any 
Perſon who printed publiſhed and ſold the ſame without 
his Conſent.—And gave his Reaſons, 
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2, Upon the ſecond Queſtion, delivered his Opinion —That 
the Law did not take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition; and that 
no Perſon might after ward reprint and ſell, for his own Be- 
nefit, ſuch Book or Literary Compoſition, againit the Will 
of the Author. And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That ſuch 
” "Aion at Common Law is not taken away by the Statuts 
of 8th Aun; and that an Author by the tid Statute is not 
precluded from every Remedy except on the Foundation oi 
the ſ21d Statuiz and on the Terms and Conditions pre— 
{ſcribed thereby. - And gave his Reaſons. 


4. Upon the fourth Queſtion, delivered his Opinion—That 
the Author of any Literary Compoſition and his Atiigns had 
the ſole Right of Printing and Publiſhing the ſame, in Per- 
petuity, by the Common Law.—And gave his Reatons, 


5. Upon the fifth Queſtion, delivered his Opinion—That this 


Right is not any way impeached reſtrained or taken away by 
the Statute of 8th Ann.—And gave his Reaſons. 


Then Mr. Juſtice AsnuRsT delivered the Opinion of Mr. 
Juſtice BLacksTon (who was abſent, being confined to his 


Room with the Gout,) upon the ſaid Queſtions. And 


1. Upon the firſt Queſtion, delivered his Opinion—That at 
Common Law, an Author of any Book or Literary Compo- 
ſition had the ſole Right of firſt Printing and Publiſhing the 
ſame for Sale; and might bring an Action againſt any Per- 
ſon who printed publiſhed and ſold the ſame without his 
Conſent. —And gave his Reaſons. 


2, Upon the ſecond Queſtion, delivered his Opinion—That 
the Law did not take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition; and that 
no Perſon might afterward reprint. and ſell, for his own 
Benefit, ſuch Book or Literary Compotition, againſt the Will 
of the Author. And gave his Reatons. 


. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is not taken away by the Sta- 
tute of 8th Ann; and that an Author, by the ſaid Statuic, 
is not precluded from every Remedy es cept Ol the 8 
tion of the ſaid Statute and on the Terms and Conditio! 


preſcribed thereby. And gave his Reaſons, 
PART IV. Vor. IV. 6 G (3) 4. Upon 


Mr, Juſtice 
Blackiton, 


8 
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4. Upon the fourth Queſtion, delivered his Opinion — That 


the Author of any Literary Compoſition and his Aſſigns had 
the ſole Right of Printing and Publiſhing the ſame, in per- 


petuity, by the Common Law. — And gave his Reaſons. 


the Statute of Sth A gave his Reaſons. 


ORDERED, That the further Conſideration of this Cauſe, and 
hearing the Opinion of the reſt of the Judges upon the ſaid Queſ- 
tions, be Adjourned till Thur/day next; and that the Judges do 
then attend. 


Die Jovis, 17 Februaru 1774. 


Mr. juſlice Mr. Juſtice WiLLEs was heard upon the ſaid Queſtions,— 
Willes, And 


3. Upon the firſt Queſtion, delivered his Opinion—That at 
Common Law, an Author of any Book or Literary Compo- 
ſition had the ſole Right of firſt Printing and Publiſhing the 
ſame for Sale; and might bring an Action againſt any Per- 


ſon who printed publiſhed and fold the fame without his 


Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion—That the 
Law did not take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition ; and that no 
Perſon might afterward reprint and fell, for his own Bene- 
fit, ſuch Book or Literary Compoſition, againſt the Will of 
the Author.—Avd gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion— That 
ſuch Action at Common Law is not taken away by the Sta- 
tute of the Sth Aun; and that an Author by the ſaid Sta- 
rate is not precluded from every Remedy except on the 
Foundation of the ſaid Statute and on the Terms and Con- 
ditions preſcribed thereby.—And gave his Reaſons. 


. Upon the fourth Queſtion, delivered his Opinion That 
the Author of any Literary Compoſition and his Aſſigns had 
the ſole Right of Printing and Publiſhing the ſame, in per- 
petuity, by the Common Law.—And gave his Reaſons. 


5. Upon the fifth Queſtion, delivered his Opinion—That this 
Right is not any way impeached reſtrained or taken away by 


the Statute of dth Aun.—And gave his Reaſons, 
2 Then 
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1. Upon the firſt Queſtion, delivered his Opinion —That at 


Common Law, an Author of any Book or Literary Compo- 
ſition had the ſole Right of firſt Printing © and Publiſhing the 
ſame for Sale; and might bring an Action againſt any Per- 


ſon who printed publiſhed and ſold the fame without his 
Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion—That the 
Law did not take away his Right, upon his Printing and 
Publithing ſuch Book or Literary Compoſition; and that 
no Perſon might afterward reprint and tell, for his own Be- 
nefit, ſuch Book or Literary Co! mpoſition, againſt the Will 
of the Author. — And gave his Reaſons. 


. Upon the third Queſtion, delivered his Opinion — That 
ſuch Action at Common Law is not taken away by the Sta- 
tute of the 8th Ann; and that an Author by the ſaid Sta- 
tute 1s not precluded from every Remedy except on the 
Foundation of the ſaid Statute and on the Terms and Con- 


ditions preſcribed thereby.—And gave his Reaſons. 


4. Upon the fourth Queſtion, delivered his Opinion—That 


the Author of any Literary Compoſition and his Aſſigns had 
the ſole Right of Printing and Publiſhing the ſame, in per- 
petuity, by the Common Law.—And gave his Reaſons. 


5, Upon the fifth Queſtion, delivercd his Opinion—That this 


Right is not any way impeached reſtrained or taken away by 
the Statute of 8th Auu. - And gave his Reaſons, 


Then Mr. Baron P:znoTT was heard upon the ſaid Queſtions. 
— And 


1. Upon the firſt Queſtion, delivered his Opinion — That at 


Common Law an Author of any Book or Literary Compo- 
ſition had the ſole Right of firit Printing and Publiſhing the 
ſame; but could not bring an Action againft any Perſon 
who printed publiſhed and fold the ſame, unleſs ſuch Per- 
ſon obtained the Copy by Fraud-or Violence. And gave his 
Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion—That the 

Law did take away his Right, upon his Printing and Pub- 
liſhing ſuch Book or Litcrary Compotition ; and that any 
Perſon might afterward reprint and ſell, for his own Be- 


nefit, 


Then Mr. Juſtice As rod was heard upon the ſaid Queſtions, Mr. Juſtice 
—And 


Allon, 


Mr. Baron 
Perrett, 
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nefit, ſuch Book or Literary Compoſitibn, againſt the Will 
of the Author.—And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Right is taken away by the Statute of 8th Ann; and 
that an Author, by the ſaid Statute, is precluded from every 
Remedy except on the Foundation of the ſaid Statute and on 
the Terms and Conditions preſcribed thereby. And gave 
his Reaſons. 


4 Upon the fourth Queſtion, delivered his Opinion—That 
the Author of any Literary Compoſition and his Affigns had 
not the ſole Right of Printing and Publiſhing the ſame, 
in perpetuity, by the Common Law,—And gave his Rea- 
tons. 


5. Upon the fifth Queſtion, delivered his Opinion—That the 
Right 1 is impeached reſtrained and taken away by the Statute 
of 8th Aun.— And gave his Reaſons. 


Mr. Juſtice Then Mr, Juſtice GouLD was heard upon the faid Queſtions. 
Gould, And 


r 
8 3 y ; | * 
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1. Upon the firſt Queſtion, delivered his Opinion—That at 
Common Law, an Author of any Book or Literary Compo- 
ſition had the fole Right of firſt Printing and Publiſhing the 
ſame for Sale; and might bring an Action againſt any Per- 
ſon who printed publithed and fold the ſame without his 
Conſent, —And gave his Reaſons, | 


2: Upon the ſecond Queſtion, delivered his Opinion—That 
the Law did not take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition ; and that no 
Perſon might afterward reprint and fell, for his own Bene- 
fit, ſuch Book or Literary Compoſition, againſt the Will of 
the Author.—And gave his Reaſons. 
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3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is taken away by the Statute 
of 6th Aun; and that an Author, by the ſaid Statute, is pre- 
cluded from every Remedy except on the Foundation of the 
{aid Statute and on the Terms and Conditions preſcribed 
thereby,—And gave his Reaſons. 


4. Upon the fourth Queſtion, delivered his Opinion—That 
the Author of any Literary Compoſition and his Aſſigns had 
the ſole Right of Friating and Publiſhing the ſame, in per- 
petuity, by the Common Lay.—And gave his Reaſons. 

1 5. Upon 
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5. Upon the fifth Queſtion, delivered his Opinion—That this 
Right is impeached reſtrained and taken away by the Sta- 
tute of 8th Ann. — And gave his Reaſons, | 


Then Mr. Baron Ap Aus was heard upon the ſaid Queſtions, = Baron 
And dams, 


1. Upon the firſt Queſtion, delivered his Opinion—That at 
Common Law, an Author of any Book or Literary Compo- 
fition had the ſole Right of firſt Printing and Publiſhing the 
lame ; but could not bring an Action againſt any Perſon 
who printed publiſhed and ſold the ſame, unleſs ſuch Per- 
7a obtained the-Copy by Fraud or Violence.—And gave his 

eaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion That 
the Law did take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition; and that 
any Perſon might afterward reprint and ſell, for his own 
Benefit, ſuch Book or Literary Compoſition againſt the Will 
of the Author.—And gave his Reaſons. 


3- Upon the third Queſtion, delivered his Opinion—That 
ſuch Right is taken away by the Statute of 8th Ann; and 
that an Author, by the ſaid Statute, is precluded from every 
Remedy except on the Foundation of the ſaid Statute and 
on the Terms and Conditions preſcribed thereby.—And gave 


his Reaſons. 
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4. Upon the fourth Queſtion, delivered his Opinion—That 
the Author of any Literary Compoſition and his Aſſigns had 
not the ſole Right of Printing and Publiſhing the ſame, in 
perpetuity, by the Common Law.—And gave his Rea- 
lons. 


5. Upon the fifth Queſtion, delivered his Opinion—That the 
Right is impeached refrained and taken away by the Statute 
of 8th Ann. — And gave his Reaions, 


OR ppREPD, That the further Conſideration of the ſaid Cauſe 
be Adjourned to Monday next; and that the Judges do then at- 
tend, to deliver their Opinions ſeriatim, with their Reafons, upon 
laid Queſtions. 


PaRT IV. Vor. IV. 6 H Die 


3. B. R. 
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Die Lunæ, 21 Februarii 1774. 


Lord Chief The Lord Chief Baron of the Court of Exchequer was heard 
2:00, upon the ſaid Queſtions, And 


1. Upon the firſt Queſtion, delivered his Opinion That at 
Common Law, an Author of any Book or Literary Compo- 
ſition had the ſole Right of firſt Printing and Publiſhing the 
ſame for Sale; and might bring an Action againit any Per- 
ſon who printed publiſhed and ſold the ſame without his 
Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion—That 
the Law did not take away his Right, upon his Printing 
and Publiſhing ſuch Book or Literary Compoſition ; and 
that no Perſon might afterward reprint and fell, for his own 
Benefit, ſuch Book or Literary Compoſition againſt the Will 
of the Author..—And gave his Reaſons. 


. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is not taken away by the Sta- 
tute of 8th Ann; and that an Author, by the faid Statute, 
is not precluded from every Remedy except on the Founda- 
tion of the ſaid Statute and on the Terms and Conditions 
preſcribed thereby.—And _ his Reaſons. 


Upon the fourth Quallion, delivered his Opinion—That. 


the Author of any Literary Compoſition and his Atlligns had 
the ſole Right of Printing and Publiſhing the ſame, in per- 
petuity, by the Common Law.— And gave his Reaſons. 


5. Upon the fifth Queſtion, delivered his Opinion — That this 
Right is not any way impeached reſtrained and taken away 
by the Statute of 8th Aun.— And gave his Reaſons, 


Lord Chief Then the Lord Chief Juſtice of the Court of Common Pleas 
Juſtice, was heard upon the ſaid Queſtions.— nd 


1. Upon the firſt Queſtion, delivered his Opinion—-That at 
Common Law an Author of any Book or Literary Compo- 
fition had the ſole Right of firſt Printing and Publiſhing the 
ſame for Sale; and might bring an A on againſt any Per- 
ſon who printed pu wliched and fold the fume without his 
Conſent. —And gase his Reatons, 
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2. Upon the ſecond Queſtion, delivered his Opinion That the 
Law did take away his Right, upon his Printing and Pub- 
liſhing ſuch Book or Literary Compoſition ; and that any 
Perſon might afterward reprint and ſell, for his own Benebr, 
ſuch Book or Literary Compoſition, againſt the Will of the 
Author.—And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That ſuch 
Action at Common Law is taken away by the Statute of Sch 
Ann; and that an Author by the ſaid Statute is precluded 
from every Remedy except on the Foundation of the ſaid 
Statute and on the Terms and Conditions preſcribed there- 


by.—And gave his Reaſons, 


4. Upon the fourth Queſtion, delivered his Opinion—That 
the Author of any Literary Compoſition and his Aſians had 
not the ſole Right of Printing and Publiſhing the fame, in 
perpetuity, by the Common Law. - And gave his Reaſons. 


5. Upon the fifth Queſtion, delivered his Opinion—That this 
Right is impeached reſtrained and taken away by the Statute 
of 8th Ann.—And gave his Reaſons, 


8 O that, of the Eleven Judges, there were Eight to Three, 
upon the firſt Queſtion ; Seven to Four, upon the Second; and 
Five to Six, upon the Third. 


It was notorious, that Lord MaxsritrD adhered to his Op - 
nion; and therefore concurred with the Eight, upon the firtt 
Queſtion ; with the Seven, upon the Sccond ; and with the Five, 
upon the Third. Bur it being very unuſual, {irom Reaſons of 
Delicacy,) for a PrER to ſupport his own Judgment, upon an 
Appeal to the Houle of Lords, he did not ſpeak. 


And the Lord Chanccllor ſeconding Lord Campzx's Motion 


te to reverſc; The Decree was REVERSED. 


The Argument upon the third Queſtion turned greatly upon 
the Meaning of the Proviſo in the 8th of Qucen un, which 
ſaves the Rights of the Univerſities. It is the th Clauſe, and 
runs in theſe Words—* ProvipeD that nothing in this Act 
“ contained ſhall extend or be conſtrued to extend, either to pre- 
% judice or confirm any Right that the ſaid Univerſities or any of 
„ them, or any Perſon or Perſons, hive or claim to have, to the 
“ printing or reprinting any Bodk or Copy already printed, or 


<6 hereafter to printed.“ 


Tut 


— 
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Tur UNni1veRSITIES, alarmed at the Conſequences of this 
Determination, applied for and obtained an “ Act of Parliament 
eſtabliſhing, in perpetuity, their Right to all the Copies given 
them heretofore, or which might hereafter be given to or ac- 
quired by them. 


MEMORANDUM— 


In a former Account of this Caſe, which (at the Requeſt of 
ſeveral of my molt learned and reſpectable Friends) I communi- 
cated to the Public, ſome Time ago, in a detached Piece, I 1n- 
ſerted a marginal Note upon Lord Mansfeld's mentioning “ that 
« Printing was introduced in the Reign of Edw. 4th. or Hen. 6.” 
which marginal Note was not only unneceſlary and improper, 
but groſsly erroneous and falſe in Fact. I have never been able to 
recollect or diſcover what led me into ſuch an egregious Blunder. 
The only Method that occurs to me of making Compenſation for 
it, is to endeavour to fix with ſome Degree of Accuracy and Pre- 
ciſion, by this preſent Note, the real and true Times and Perſon, 
when and by whom the Art of Printing was originally d:/covered ; 
and when and how it was afterwards firſt introduced into 278 
Country. 


Very great Honour is certainly due to the ingenious Inventors of 
this moſt noble and uſeful Art: And even the Cities where it was 
firſt attempted to be put in Practice claim ſome Share of Reputation, 
from having given Birth or Reſidence to the firſt Diſcoverors. 


HAERLEM, MENTZEz and STRASBURGH ſeem to have the beſt 
Pretenſions of this Sort, with regard to the Original Invention. 
VENICE has a better Claim to the Improvement, than to the firſt 
Rudiments. For, Nicolas Jenſon, who is generally ſuppoſed to 
have firſt taught the Art of Printing to the Venetians, did not 
begin Printing there till the Year 1470: And if John de Spira's 
Claim ſhould be allowed, who ſays “ that nr was the i who 
had ever printed in that City,” yet his Pretenſions go only 
a Year or Two further backward. And even admitting that 
another Book was printed at Venice before John de Spira's ** Ci 
« cero's Epiſtles ad Familiares, in 1469; (namely, Fr. Matu- 
« rantu de Componendis Verſibus Hexametro et Pentametro, by 
„ Ranolt, Venet. 1468;”) yet that would carry it back but One 
Year more, in Support of the Venetian Claim. Whereas the firſt 
Rudiments of the Art, the firſt rough Specimens, the firſt Eſſay 
with ſeparate wooden Types, if not elſewhere, yet, at leaſt at 
Haerlem, was about Thirty Years anterior to thoſe Dates. There 
is indeed ſome Difficulty in aſcertaining the Claim to the firſt 
Invention of Arts which though entirely owing to the Sagacity 
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of the Inventor, are ſcarce perfect and complete whilſt in Embryo, 
and kept ſecret ; but when once diſc end to the World, foon 
receive Improvement from other ingenious Men to whom the 
Original Idea of the Invention never did or ever would have nre- 
ſented itſelf. So, in the Art of Printing, Heerle:z and Ment 

both claim the Honour cf being the Place where it was firt: 
known and practiſed. Dr. Mzddleton goes ſo far as to ſlay; ** that 
<« it is certain, beyond all Doubt, th at Printing was firſt nt 
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ed and propagated from et.“ Others aſeribe it to Her- 


lem. And it 1s true of Each, in a qualified Senſe; if Printing 


on fuſile ſeparate Types be conſidered as the Invention of Print- 


ing. In this Senſe, the Improvement is the Title to the Merit 
of the Invention: But the original Thought and firſt Attempt 
belongs to another Perſon, and probably would never have oc- 


curred to the Improver. At Haecriem, it was firſt thou: Zut ot, 


by Laurentius, about 14340; and practiſed by him there, with 


ſeparate wwooden Types: It was afterwards practiſed at Mniz, with 
metal Types, firſt cut, and then cat; invented there, by one of 


the two Brothers of the Name of Cermsleich ;; probably hy the 
elder John Geinsfletch, about the Year 1442, when he publiſhed 
his firſt Eſſays on wooden Types, which had not antwered his 
Expectations. However, both the Brothers have been called Pro- 
tocbaragmatici: This Invention of printing with metal Types 


was called “ Ars charatterizandi,” The cut metal Types were 


farther improved by 7ehn Fut, of Mentz ; who, in 1452, com 


pleted the Art, by the Help of his Servant Peter Schoeffer, whom 
he adopted for his Son, and to whom. he gave his Daughter in 
\Tarriage, pro dignd laborum multarumgite adinventionum remune= 
7::.5:.0. So that the original Foundation of the Art of Printing, 
general, ſeems to have been laid at FHaer/em ; and the Improve- 
;:cit5 made at Wentz. As to Straſburgh, it can have no Preten- 
1:0ns nearly equal to either Haerlem or Ments. Gutenberg endea- 
voured to attain the Art whilſt he reſided in that City: And his 
firſt Attempts were made in 1436, with wooden Types. But he 
and his Partners were never able to bring the Art to Perfection. 
He quitted Stfraſburgb in 1444 or 1445; greatly involved in 
Debt, and obliged to ſell all that he had. 


Tur TRUE ORIGINAL INVENTOR of Printing ! ſcems to have 
been LAURENTIUS of Haerlem, Son of * 75 u, who was Son of ano- 
ther Laurence. This Laurence, the Grandſon, Was bor {1 at FHaerlen: 
about 14370; and died in 1440. He vas. 2 dituus or Ciſios of the Ca- 
thedral of Haer/em; and was called Ce ef „from bis Office, not from 
his Family-Name : Bis Deſcent is {aid to have been from an ille- 
PUNE? Branch of the Gens Brcderod;z. He was a Man of large 


85 
roperty: And his Office was both reſpec Table and lucrative. 
Hadrian Junius gives a a full Narrative of the Accident which led 


Laurentius into the happy Train of this ulcful Invention: (See his 
I Batavia, 
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Batavia, Ed. Ludg. Bat. 1588. p. 253.) This Laurentius being 
a Man of Ingenuity and Judgment, he proceeded Step by Step, 
by inventing a more glutinous Ink, and then forming whole Pa- 
ges of Wood with Letters cut upon them; paſting the Backſides 
of the Pages together, leſt they ſhould betray their Nakedneſs. 
Then he changed his original beechen Letters, for leaden Ones ; 
and thoſe again for a Mixture of Tin and Lead, as a leſs flexible 
and more ſolid and durable Subſtance. His firſt Works, in one 
of which (the“ Speculum Salutis“) he introduced Pictures on 
wooden Blocks, were printed on ſeparate moveable wooden Types, 
faſtened together by Threads, He did not live to fee the Art 
brought to Perfection. He died in 1440, aged 70; and was 
ſuccceded, either by his Son in Law Thomas Peter, who married 
his only Daughter Lucia; or by their immediate Deſcendants 
Peter, Andrew, and Thomas ; who ſeem to have been induſtrious, 
and printed neatly, with ſeparate wooden Types. Their laſt 
known Work was printed at Haer/em in 1472: Soon after which, 
they diſpoſed of all their Materials, and probably quitted their 
Employment. Lanrentims's Types were ſtolen, ſoon after his 
Death. The Thief was one of his Workmen ; and his Name 
was John; and there is little Doubt of his being a Native of 
Mentz,; to which Place he conveyed them, and ſettled there: 
But it is not ſo certain, what was his Surname. Tohn Fuſt or 
Faujt has been ſuſpected: But it ſeems to be an unjuſt Charge 
upon him. So allo, upon John Gutenberg; whoſe Reſidence was 
at S!raſburgh, from 1436 to 1444, endeavouring with fruitlets 
Labour and Expence to attain the Art. Neither does it ſeem 
juſt to ſuſpect John Meidenbachius, an Aſſiſtant to the firſt Mentz- 
Printers; nor John Peterſbeimius, ſometime a Servant to Fuft and 
Schoej/er, and who let up a Printing-Houſe at Frax#fort in 1459. 
It is molt probable, (all Things being fully conſideted,) that this 
diſhoneſt and unfaithful Servant was JoHN GEINSFLEiCH Senior, 
Elder Brother of Gutenberg; who was born at Mentz, but had 
reſided in other Places. As he ſtole the Types from Haerlem 
with a View to ſet up for himſelf elſewhere, it was natural for 
him to make Choice of Mentz, his Native City.,—Accordingly, 
he took the ſhorteſt Route, through Amfterdam and Cologne, to 
Mentz ; where he fixed his Reſidence, in the Year 1441, and in 
1442 publiſhed two ſmall Works. Ir is ſaid, in a Lambeth Re- 
cord which will be hereafter taken Notice of, p. 3. that Mente 
* gained the Art, by the Brother of one of the Workmen of 


% Haerlem, who learnt it at Home of his Brother, who after 


« wards ſet up for himſelf at Mentz.” But Cutenberg, the 
younger Brother, never was a Servant to Laurentius. It was the 
elder Brother, who having learnt the Art by being Servant to the 
friſt Inventor, ſtole his Types, and carried them to Mentz his Na- 


tive Country: And it mult be this elder Brother who inſtructed 


his younger Brother Gutenberg in the Art; which younger Bro- 
4 ; ther 
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ther firſt applied himſelf to the Buſineſs at Straſourgh, and not 
fucceeding there (as has been before mentioned) quitted Strah- 
burgh, and joined his Elder Brother who had in the mean Time 
ſettled at Meuts. 


As to the Imagination of Speck/:mus and the other Chronologer 
of Straſburgh, ©* that Straſburgh was the Place of the Invention, 
« and Menteſius the Perſon who was the Inventor, and from 
«© whom the Types were ſtolen,” it is quite erroneous. Mente— 
tus certainly did not begin to print till 1444 ; probably, not be- 
fore 1447. Gutenberg was an earlier Printer than Mentelius: Much 
more ſo were Laurentius, at Haerlem ; and obn Geinsfieich Senior, 
at Mentfz. Ulric Zell, in his Chronicon Colonziz, 1499, attributes 
the Invention, or at leaſt the Completion of the Art, to Guten- 
berg at Mentz ; though he admits that ſome Books had been 
publiſhed in Holland earlier than in that City: and from Mentz, 
he ſays, it was firſt communicated to Cologne; next, to Sraſ- 
burgh; then, to Venice. There is no certain Proof of any Book 
having been printed at Straj/burgh, till after 1462: After which 
Period, Printing made a rapid Progreſs in Eurepe. In 1490, it 
reached Conſtantinople; in the Middle of the next Century, it 
advanced into Africa and America; and about 1560, was intro- 
duced into Ria. After this, it was even carried into Iceland, 
the fartheſt North (as Mr. Bryan? obſerves) of any Place where 
Arts and Sciences have ever reſided. This very learned and in- 
genious Gentleman has in his own Poſſeſſion a Book written in 
Latin by Arngrim Jonas, in his own Country of Iceland, and 
printed © Typris Hollenfibus in Jandia Boreali, Anno 1612. This 
curious little Treatiſe is intitled “ Anatome Blef&intana. Mr. 
Bryant notes “ that Hola is, in ſome Maps, placed within the 
Arctic Circle; and certainly is not far removed from it.“ 


THis may ſuffice, I ſhould hope, to ſatisfy the Curioſity of 
the Reader, with reſpect to the Original Invention of Printing, 
and its carlieſt Advances in ſore:gn Countries. 


IT 1s now Time to examine how, when, and by whom, it 
was firſt introduced into our own, 


Concerning this Matter, there are different Accounts, 


It was formerly the general Opinion and Belicf, and ſeemed 
to be agreed by all our Hiſtorians, that the Art of Printing was 
introduced and firſt practiſed in Eng/and by Mr. William Caxton, 
a Citizen of London, who had been bred a Mercer, having ſerved 
an Apprenticeſhip to Robert Large in that Branch of Buſineſs: 
Which Robert Large died in 1441, after having been Sheriff and 
Lord Mayor of London; and left a Legacy to Caxton, in Teſti- 
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mony of his good Character and Integrity. From the Time of 
his Maſter's Death, Mr. Caxton ſpent the following Thirty Years 
(from 1441 to 1471) beyond Sea, in the N of Merchan- 
dize. In 1464, he was employed by King Edward the Fourth 
in a public and honourable ] Negotiation, to tran{e& and conclude 
a Treaty of Commerce between that King and bis Brother-in- 
Law the Duke of Burgundy.— y his long Reſidence in Holland, 
Flanders, and Germany, he had Opportunity of being informed 
df the whole Method and Proceſs of this Art: And returning to 
England, and meeting with Encouragement from great Pertons, 
and particularly from the then Abbot of Veſiminſten, he firſt ſet 
up a Preſs in that Abbey, (in the Almonry or Ambry,) and be- 
gan to print Books ſoon after the Year 1471, and is laid to have 
purſued his Bulineſs there with extraordinary Diligence till the 
Year 14943 in which Year Dr. Middleton lays he died; “ not 
in the Year following, as ali who write of him aflicm.” But 
Mr. Ames lays, if not proves, that it was no longer than the 
Year 1491. He was probably upwards of Fourſcore Years of 


Age, when he died. The © Recuyel of the Hiſtoryes of Troye,” 


18 luppoſed to have been the firſt Book that he printed in Rn 
Dr. Middleton is a very ſtrenuous Advocate for Caxton; and pro- 
feſſes a Deſire to do juſtice to his Memory, and not ſuffer him 
„to be robbed of the Glory fo clearly due to him, of having 


« firſt imported into this Kingdom an Art of great Uſe and Be- 


c nefit to Mankind; a Kind of Merit that, in the Senſe of all 
Nations, gives the beſt Title to true Praiſe, and the beſt Claim 
« to be commemorated with Honour to Poſterity.” The Doc- 
tor ſtates the poſitive Evidence in Proof of his Aſſertion, as well 
as the Negative and Circumſtantial: And he obſerves “ that all 
„ our Writers before the Reſtoration, who mention the Introduc- 
tion of the Art amongſt us, give Caxton the Credit of it, with— 
„ out any Contradiction or Variation. He cites Stowe, Trufſell, 
Sir Richard Hater, Leland, and Howe!/!, and the more modern 
Authorities of Mr. Henry M harton and M. Du ha all t 
in Favour of his Opinion. 


In Oppoſition, however, to all theſe great and ſcemingly in- 
vincible i eſtimonies and Authorities on behalf of Mr. e 
a Book which had been ſcarce obſerved before the Reſtoration, 
was ſoon after that Time taken Notice of, and looked upon as a 
ſtrong Argument, if not a full and clear Proof, “ that the Art 
40 of. Printing had been exerciſed in the Univeriity of Oxpard, 
«© bofore Caxton e xercijed it at Weſtminſier, in 1471. This Book 
bears for its Title, © * I'xpoſitio Sandi Ferouimi in Siunbclum 
& Apoſcoinrim ad Papam Laurentium ; and at the End“ Ex- 

ce elicit Eixpejitto, Ec. Imprejja Oxonie, & fintta Anno Domini 
% MCCCC.LXVIII. xvii de Decembris,” Yet Hiſtory was 
quite lent about this very remarkable Fact of a Printing in 
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England prior to Caxton's; nor was there any Memorial to be 
found in the Univerſity, of a Circumſtance ſo honourable to 
them, and ſo benciicial to Literature. It has been urged, that 
notwithſtanding this long Silence concerning ſuch a very extraor- 
dinary Event, the Matter 1s now cleared up, by the Diſcovery 
of a Record which had long lain obſcure and unknown at Lam- 
beth-Palace, in the Regiſter of the See of Canterbury; which 
Record contains a Norratve of the whole Tranſaction, drawn up 
at the very Time. An Account of this Record was firſt pub- 
liſhed by Achard , Eſq. in the Beginning of 1664, in his 
„Original and Growth of Printing, collected out of Hiſtory 

and the Records of this Kingdom.“ It ſets forth, „* that 
homes Beurchier, Archbiſhop of Canterbury, moved King 
Henry the Sixth to ule all poſſible Means for procuring a 
Printing-Mould to be brought into this Kingdom. The King 
readily hearkened to the Motion ; and, taking private Advice 
how to effect his Deſign, concluded that it could not be 
brought about without great Secreſy and a conſiderable Sum of 
Money given to ſuch Perſon or Perſons as would draw oil ſome 
« of the Workmen of Harleim in Holland, where John Cuthen- 
berg had newly invented it, and was himſelf perſonally at 
« Work. It is reſolved, that leis than One Thouſand Marks 
would not produce the deſired Ette&t : Towards which Sum, 
the ſaid Archbiſhop preſented the King Three Hundred Marks. 
The Management of the Deſign was committed to Mr. Robert 
Turnour, of the Robes to the King, and much in Favour with 
him. Mr. Turnour took to his Afiſtance Mr. Caxton, a Citi- 
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might be a credible Preteuce as well for his Going, as Stay 
in the Low Countries, Mr. Turnour was in Diſguiſe, (his Beard 
and Hair ſhaven quite off:) but Mr. Caxton appeared known 
and public. — They went firſt to im/lerdam, then to Leyden, 
not during to enter Harleim itſelf: For, the Town was very jea- 
lous, and had apprehended and impriſoned divers Perſons who 
had come from other Parts for the ſame Purpoſe. They ſtayed 
till they had ſpent the whole Thouſand Marks, in Gifts and 
Fxpences: So as the King was fain to fend Five Hundred 
„ Marks more. Mr. Turncur had written to the King, that he 

had almoſt done his Work; a Bargain being ſtruck betwixt 
him and two Hallauders, for bringing off one of the Under- 
Workmen, whole Name was FkEDERICK CoRSELLS (or ra- 
ther CoksELLIS z) who, late one Night, ſtole from his Fel- 


got ſafe to London. It was not thought prudent, to ſet him 
on Work at Lond:n: But by the Archbiſhop's Means, (who 
had been firlt Vice-Chancellor and afterwards Chancellor of 
the Univeriity of Ox92n,) Corſellis was carried with a Guard to 
Oxen; which Guard conſtantly watched this Cor/el/;s, to pre- 


Fenk 


zen of good Abilities; who, trading much into Holland, 


lows, in Diſguiſe, into a Veſſel prepared for that Purpoſe, and 
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* The firſt 
Work that 1s 
I:nown to 
have a Date 
to it, was the 
PSa4l.TER 
pubſiſhed at 
NMentz in 
1157 


« vent him from any poſſible Eſcape, till he had made good his 
« Promiſe in teaching them how to print. So that at OxrORD 
% Printing was fir/t jet up in England: Which was before there 
« was any Printing-Preſs or Printer in France, Spain, Italy, or 
„Germany except the City of Mentz, which claims Seniority as 
te to Printing, even of Harleim itſelf; calling her City Urbem 
« Moguntinam artis typographice inventricem primam; though it 
« js known to be otherwiſe, that City gaining that Art by the 
« Brother of one of the Workmen of Harleim, who had learnt 
« jt at Home of his Brother, and after ſet up for himſelf at 
« Mentz. This Preſs at Oord was afterwards found inconve- 
«© nient to be the ſole Printing-Place of England; as being too 
« far from London and the Sea: Wherefore the King ſet up a 
« Preſs at St. Alban's, and another in the City of „ eſtminſter, 
« where they printed ſeveral Books of Divinity and Phyſic. For, 
« the King (tor Reaſons beſt known to himſelf and Council) 
« permitted then wo Law-Books to be printed; nor did any 
« Printer exerciſe that Art, but only ſuch as were the King's 
„ {worn Servants ; the King himſelf having the Price and Emo— 
*« lument for printing Books.” 


Uros the Authority of this Record, all our later Writers have 
declared CoRSELLis to have been the %% Printer in England. 
This is admitted by Dr. Middleton: And he ſpecifies Antony 
Word and Mr. Mattaire, and Palner, and Pagford, by Name, 
as Perſons who were clear in that Opinion. But he ſays, © it is 
«« ſtrange that a Piece ſo fabulous and carrying ſuch evident 
«« Marks of Forgery, could impoſe upon Men ſo knowing and 


«« inquiſitive.” He aſſerts, “ that as it was never heard of be- 


fore the Publication of Athns's Book, fo it has never ſince 


*© been ſeen or produced by any Man.” He cites Palmer himſelf 
as owning * that it is not to be found there now-:” And he 
thinks it clear, that Archbiſhop Parker muſt have very carefully 
examined the Regiſters of Canterbury, and that it was not there 
in Vi Time. In fine, he declares in expreſs Terms, “ That we 
may pronounce this Record to be a FoRGERY.” ; 


But though he ſcems to exult in having cleared his Hands of 
this Record, yet he admits “ that the Book itſelf ſtands firm as 
a Monument of the Exerciſe of Printing in Oxford Six Years 
older than any Book of Caxton with Date.*" He acknowledges 
the Fact to be ſtrong, and © what in ordinary Caſes paſſes for 
certain Evidence of the Age of Books:“ But he ſays, © that 
in the, there are ſuch contrary Facts to balance it, and ſuch 
„ Circumſtances to turn the Scale, that he takes the Date in 
Queſtion to have been falſified originally by the Printer, either 
„ by Deſign or Miſtake, and an X to have been dropt or omit- 
ted in the Age of its Impreſſion,” And he argues with his 
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uſual Sagacity and Acuteneſs, to ſhew not only the Poſſibility of 


his Conjecture, but the Probability of it, and (as he ſays) ““ to 
% make it even certain.“ 


Mr. Bowyer, whoſe general Learning and particular Knowledge 
in his Profeſſion ſeem to qualify him for being at leaſt as good a 
Judge of this Diſpute as any Man that ever lived, does by no 
means agree with Dr. Middleton in this Point of Caxton's Priority 
to the Oxford-Book, or in the Arguments adduced by the Doctor 
in Support of his Opinion; any more than he does in the 
former Point, of the Place where the Art was farſt invented and 
practiſed Abroad.—He is of Opinion, that the Oxford-Preſs was 
prior to Caxzon's; and thinks that thoſe who have called Mr, 
Caxton the “ firſt Printer in England,” and Leland in particular, 
meant that he was the firſt who © practiſed the Art with fu/ile 
„Types, and conſequently firſt brought it to'Perfe#ton -' Which 
is not inconſiſtent with Corſellis's having printed carlier at Oxford 
with ſeparate cut Types in Wood, which was the only Method he 
had learnt at Harleim. The ſpeaking of Mr. Caxton as the firſt 
Printer in England, in this Senſe of the Expreſſion, is not irre- 
concileable with the Story of Corſellis. 


Tusk Facts and Opinions being thus laid before the Reader, 
he will judge for himſelf, concerning their Truth or Probability. 
The Diſputants on both Sides have agreed in one Poſition, which 
will be eaſily aſſented to; namely, “ that it is very unſafe to truſt 
«« to Common Hiſtory ; and neceſſary to recur to Original Teſti- 


«© monies, if we would know the State of Facts with Exact- 
ce 'nels.” 


Canning verſus Davis. 


2 R. Dunning (Solicitor-General) ſhewed Cauſe againſt a 


: Rule which had been applied for by Mr. 4furſt, “ to 
<«« ſet aſide the Proceedings for a /ariance between the Declara— 
„ tion and the Proceſs.” The Procels was „ to anſwer the 
«© Plaintiff gui tam pro Damius Rege quam pro ic 5pio ſequitur: 
The Declaration was in his GW-2 name, only; omitting h 7 
tam Part. 


1 


Tur Covr'T held the Variance to be fatal, 


PROCEEDINGS STT AsIDE. 
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Friday 28th 
April 1769. 


Note - Maſter Benton thought, and the Court ſeemed to 
agree, that the Converſe would have been other wiſe; 
namely, that if the Proceſs had been “ to anſwer the 
«« Plaintiff, fng/y,” he might, in that Caſe, have de- 
clared tam pro ſe ipſo, quam pro Domino Rege. 


Brand and Wife ver/us Roberts and Wife. 


HE Cour made abſolute a Rule for a Prohibition to the 
Spiritual Court, to ſtay their Proceedings againſt the De- 
fendants below, for calling a Woman Whore,” in London; 
where, by the Cuſtom, the Words are actionable. They ſaid, 


this Matter had been long ſettled. (Lord Mansfie/d was not in 
Court.) 


Vide ante, 2032. Theyer v. Eaftwick: Alſo ſee 1 Sir John 
Strange, p. 187. Argyle v. Hunt, and p. 471. Vicars v. 
Worth, and þ. 545. Hodgkins et Ux. v. Corbet et Ux. and 
p-. 555+ Cook v. Wing field. 


Pryce, Bart. verſus Foulkes and Others. 


HIS was an Action of Treſpaſs brought againſt ſeven De- 
| fendants. There were two Writs of Latitat. Four of 
the Defendants were named in One of them ; and Three, in the 
other: (For, there can't be more than Four Defendants included 
in the ſame Latitat.) The Plaintiff not declaring within the 


limited Time, the Seven Defendants figned Sever diſtinct Judg- 
ments of Non-pros againſt him. | 


The Plaintiff objected to this Proceeding, as being irregular ; 
For that there ought to have been but One Judgment againſt him, 


for all the Defendants jointly ; not a ſeveral Judgment for each 
Defendant. | Z | 


Tux CourT were of this Opinion ; and accordingly ſet 
them aſide, as irregular. 


See 2 Salk. 455. Title © Nonſuit,” pl. 1. Allington v. Vava- 
for : Where a Latitat having been ſued out againſt Four 
Defendants in Treſpaſs, the Plaintiff was Nonſuit for Want 
of a Declaration; and the Defendant's Attorney entered 
Four Nonſvits againſt him. It was holden to be irregular ; 


becauſe the Treſpaſs is joint; and though the Plaintiff may 


count ſeverally againſt the Defendants, yet it remains joint 
till it is ſevered by the Count. 


3 Captain 
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Captain Parker verſus Lord Clive. 


HIS was an Action brought by an Officer in the Military 
Service of the Eaſt India Company, againſt the Defendant 


who was Commander in Chief of their Forces in India, for an 
Aſſault and falſe Impriſonment. 


The Tranſaction aroſe in the Eaſt Indies, upon a Diſpute about 
a Perquiſite called Batta, which had been received by former 
Military Officers there ; but was thought proper, by Lord Clive, 
to be diſcontinued in future, or at leaſt confiderably leſſened. 
The Officers were exceedingly diſſatisfied with this Reduction of 
their Pay or Perquiſite, which had been allowed to their Prede- 
ceſſors; and reſented it ſo highly, that about 175 of them threw 
up their Commiſſions and quitted the Service: Of which Num- 
ber Captain Parker was One. Whereupon Lord Clive, as Com- 
mander in Chief, impriſoned him; and he was kept Four 
Months in Cuſtody : But a Court Martial being called upon the 
Occaſion, he was tried by it, and acquitted ; as they apprehended 
him to have a Right to reſign his Commiſſion and quit the Ser- 
VICE, : 


Lord MANSFIELD, before whom the Cauſe was tried, held 
that theſe Military Officers in the Service of the Eaſt India Com- 
pany were not at Liberty to reſign their Commiſſions and quit the 
Service, at any Time and under any Circumſtances, merely ad libi- 
tum, whenever they themſelves ſhould think fit or be ſo inclined. 
If that were the Caſe, then indeed it would follow, that after 
Reſigning their Commiſſion, and thereby ceaſing to be Objects 
of Military Juriſdiction, Lord Clive could no longer have any 
Power over them. This is the true Queſtion, in the preſent 
Caſe : It turns fingly upon the Plaintiff's having or not having 
this Option to reſign; that is, Whether ſuch an Officer can 
«© quit the Service whenever he pleaſes, at any Time and under 
« any Circumſtances whatever.“ His Lordſhip thought he could 
not. But, in order to take the Opinion of the whole Court upon 
the Point of Law, he directed that the Plaintiff ſhould be on- 


ſuited, but with Liberty ro move the Court to ſet aſide the Non- 


ſuit, without Payment of Coſts. | 


Such Motion was accordingly made: And the Point was argued 
on Saturday the 22d and Monday the 24th of April 1769, by Mr. 
Dunning, then Solicitor-General, and Mr. Cox, for the Plain- 
tiff; and Mr. Thur/ow, Mr. Wallace, and Mr. Sayer, for the 
Defendant. _ 

n 
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On the Part of the Plaintiff, it was inſiſted that the Com- 
pany's Contract with their Military Officers is reciprocal; and 


either Side is at Liberty to put an End to it whenever they pleaſe. 


The Rank and File Men engage, indeed, for a ſtipulated Term : 
But the Contract with their Officers does not mention or hint at 
any Time or Duration of their Service. It is a general Appoint- 
ment: No binding Engagement is expreſſed, on either Side. 
The Company's Power to appoint Officers is founded on a Charter 


* Andvide Of V. 3.* The Plaintiff had a Commiſſion from the Company, 
G. 2 c. 9. in 1764, appointing him a Captain of Foot; and another like to 


it, given him by the Governor and Counc:: of Bengal. There 
never was an Obligation upon any Man to continue a Soldier be- 
yond the Time of his Contract. The Statute of 18 H. 6. c. 19. 
for puniſhing Deſerters as Felons, is confined to their departing 
without Licence within the Term for which they were retained, 
Our annual Mutiny-Acts bind only during their Continuance. If 
they ſhould expire, Soldiers would not be obliged to continue in 
the Service longer than they are contracted for: And it would be 
hard, if the Eaſt India Company's Officers ſhould be bound to 
continue in their Service to the End of their Lives, when the 
Company leſſen or take away from them the very Conſideration 
that induced them to enter into it. As the Company can diſ- 
charge them ad libitum and arbitrarily, they ought to have a re- 
ciprocal Election of quitting. Here were no Circumſtances that 
could render the Refignation improper or diſhonourable : The 
Pay was withdrawn, or at leaſt the uſual Emoluments. It was 
not a Reſignation within the Limits of a Term contracted for. 
He had a Right to quit: He did quit. He was not a Soldier of 
the Company, nor in their Pay, at the Time when he was 
treated as ſuch. Therefore this Nonſuit ought to be ſet aſide, 
and a new Trial had, 


On the Part of the Defendant, it was urged That the Subject- 
Matter of this Contract proves the Plaintiff's Claim to be abſo- 
lutely inconſiſtent with the Nature of the Contract. It is abſurd 
to imagine that the Officers ſhould be all at Liberty to quit at 
the very Moment when their Service is moſt required; upon the 
very Point of an Engagement, the Inſtant of an Attack, or Ha- 
grante belia, The Company have full Power of making War 
and Peace: And therefore it muit be meant and intended that 
they ſhould have the fame Power over their Officers and Soldiers 
in India, as the King himſelf has here at Home, or any other 
acknowledged Sovereign. It a Man, ſince the Statute of 18 H. 6. 
lifts indefinitely “ to ſerve the King in his Wars,” he is bound 
till diſcharged. If a Soldier is hired by the Ea/? India Company 
in general Terms, *“ to ſerve them in their Wars,” he muſt at 
ieatt be bound till the War is at an End: He can't quit fagrante 
bells, Indeed, if they choote to hire for a limited Time, the 

1 | Perſons 
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Perſons ſo ſpecifically engaging for a limited Time only will not 

be obliged to ſerve beyond it. Though our Mutiny-Acts annually 
renewed are confined within the Limits of a Year, that is not 
the Caſe of the Statute which impowers the India Company to 
raiſe Soldiers:* For, that Act is perpetual; and the Officer or 27 G. 2. 
Soldier hired under it, by the Company, is liable to Martial © 9 
Law in India, till he is diſcharged. Their Army is a Standing 
Army: And therefore it was neceſſary that their Mutiny-Act 
ſhould be perpetual, It can never be conceived that their Ofi- 
cers ſhould have it in their Power to quit the Service at the ver 
critical Moment when their Aſſiſtance is moſt wanted, and thoſe 

5 Duties required of them which were the only Reaſon of their 

* being taken into it. The Company are at a great Expence upon 
theſe Gentlemen, before they can receive any Benefit from their 
Service: And it would be ſtrange if they might quit the Service, 
the firſt Day or Hour that they ſhould become capable of actu- 
ally entering upon it. The Company might be ruined, if this 
Doctrine would hold. 


4 IN ReeLY, Mr. Dunning acknowledged that there appeared 
% to be Inconveniences on both Sides: But it was in the Power of 
the Company to avoid them, by varying the Terms of their 
Contract, and engaging the Officers to ſerve them for a limited 
Time. If the preſent Contract, which is indefinite, be not de- 
:terminable at Will, it muſt be a Contract / r Lye, if the Com- 
pany refuſe to diſſolve it. The Officers ought to have an Option 
to diſſolve it, as well as the Company: It is juſt, that it ſhould 
be reciprocal. An Officer's having received a general Com- 
mittion from the Company, without engaging for any limited 
Term, can not ſubject him to the Indian Mutiny-Bill and to 
Martial Law in India, during his whole Life. The Act of 27 
CG. 2. c. 9. is expreſsly confined to the Time contracted for: The 
Words are “ within ſuch Time as ſuch Officer or Soldier ſhall 
have contracted and agreed to ſer ve the ſaid United Company.” 


Tur CouRrT took Two or Three Days to conſider, 


And on Wedneſday 26th April 1769, 


Loxp MansFItLD declared their Opinion, in theſe 
Words—UPon the general abſtract Queſtion, WE are ALL of 
Opinion © that a Military Officer in the Service of the Eaſt In- 
* dia Company has not a Right to reſign his Commiſſion, at 40 
* Times and under any Circumſtances whatſoever, whenever be 


«« pleaſes.” 
Paxr IV. Vor. IV, 6 L. | Where- 
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Saturday 6th 
May 1769. 


Whereupon, Mr. DunNniNnG prayed a new Trial, in Order to 
have an Opportunity of ſhewing the particular Circumſtances un- 
der which Captain Parker ſtood, when he reſigned his Com- 
miſſion. For, it was agreed that no Evidence of theſe particu- 
lar Circumſtances was entered into at the Trial : But the Matter 
was taken up in /zmine, and the Point reſerved upon the general 
Queſtion. Therefore, as there % be Circumſtances under 
which ſuch Cfficer may have a Right to reign; though under 
other Circumſtances, he may not have a Right to do fo; it was 
reaſonable that he ſhould have an Opportunity of ſhewing the 
true Circumſtances which induced this Reſignation. : 


Tu CouRT judged this to be reaſonable ; and accord- 
ingly granted the Plaintiff a new Trial, without Pay- 
ment of Colts. 


A new Trial was afterwards had: Which went againſt Cap- 


tain Parker. | 


See further on, in page „under Tueſday z iſt November 
1769, a like Caſe between Lieutenant Vertue and Lord 
Clive; which turned upon the particular Circumſtances; 
and in which Mr. Vertue was likewiſe unſucceſsful. 


Hargrave verſus Le Breton, One &c. 


HIS AcT1oNn was called by the Counſel for the Defen- 

dant, an Action of Slander of the Plaintiff's Title: But 
the Plaintiff's Counſel ſaid it was an Action upon the Caſe, for 
a real Injury ſuſtained by him. 


It had been tried before Lord Mangſield at Guildhall; and a 
Verdict given for the Plaintiff, with 50/. Damages: But the 
Defendant had moved to ſet it aſide, and to have a new Trial. 
It was argued upon Treſaay 25th April 1769 ; and again, upon 
Saturday the 29th: And this Day, Lord Marnsfefd delivered the 
Opinion of the Court. | | | 


The general Subſtance of the Caſe was, That the Premiſles, 
(which were of the Value of about 1200/7. and originally be- 
longed to one John Loveday, but had been mortgaged by him 
to the Plaintiff Hargrave, who had alſo got in a prior Aſſign— 
ment of them,) were upon Sale by AucT1on, for the Benefit of 
the Parties reſpectively intereſted, and by their joint Agreement. 


The Auction was actually begun ; and ſome Perſons had bid : 
But 
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But at the firſt Beginning of the Bidding, and before it had pro- 
ceeded to any contiderable Degree of Advancement, the Defen- 
dant Mir. Le Breton, who was concerned as Attorney for one 
Mr. Lee, a Creditor of John Loveday the Original Owner and 


Mortgagor, came into the Room in a great Hurry; and ſaid to 


the Company ** that he had bad News to tell them.” Being 
aiked © What News?” He anſwered, that he was ſent by a Cre- 
ditor of Mr. John Loveday's, to acquaint them ** that the ſaid 
«© 7ohn Loveday was a Bankrupt before 
«© to the Plaintiff; and that there was a Wocitet made out, for a 
** Commitiion againſt him; and that his Name would be in the 


made the Mortgage 


«© Gazette on the Saturday Evening following.” Whereupon, 


the Bidding immediately ceaſed; and the Eſtate remained unſold, 


and does /iil/ remain ſo. W hat the Defendant thus declared, was 


partly true, and partly otherwiſe. It was true, ** that he was 
really ſent by his Client Mr. Lee, who was a Creditor of Love- 
* day, on Purpole to make this public Declaration at the Auc- 
tion, of Loveday's being a Bankrupt before he made the Mort- 
*« gage to the Plaintiff; and that Mr. Lee intended to take out a 
«© Commiſſion againſt him.” But it was net true in Fact, nor 
did Mr. Lee, his Client, give him any Authority to ſay, “ that 
there was a Docket made out for a Commiſſion againſt him,” 
nor * that his Name would be in the Gazette on the Saturday 
Evening following:“ Neither is there yet any Docket or Com- 
miſſion, nor has his Name ye? been in the Cazette, However, 


7:9 aftual Malice was either alledged or proved. But the Coun- 


{z} for the Plaintiff 7nferred Malice, from his falſe Aſſertion, 
which was merely his own, wwi7hout any Authority from his Cli- 
ent; and which (they ſaid) he could not but &4now to be falſe, as 
he was himſelf Mr. Lee's Attorney, and the Perſon to be em- 


ployed in ſuing out the Commiſſion of Bankruptcy, if it had 


been ſued out at all. It appeared, upon the Evidence, that One 


Bolland had recommended Le Breton to Lee (Loveday's Creditor) 
to take out a Commiſſion of Bankruptcy againſt Loveday, who in 
Fact was then become Bankrupt ; and that Lee did fend Le Bre- 
ton to this Auction, to declare“ that he would petition, and 
e make him a Bankrupt that Night.” Le Breton was not at all 
known to any of the Parties : Nor had he any Knowledge of 
theſe Affairs, other than the Information he received from his 
Client Lee. The Fact of Loveaay's having committed an Act of 
Bankruptcy before he made the Mortgage to Hargrave was fully 
proved by Bolland: And it appeared that Lee had Notice of it 
from Bolland. 


Tur Covunser for the Defendant offered an Objection which 
did not go to the Merits; and was eaſily anſwered. They ſaid, 
the Action was founded on ſpecial Damages: And therefore the 
Names of thoſe Perſons who would otherwiſe have been * 

3 | ers, 
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ſers, but went off from it upon the ſpeaking of theſe Words, 
ought to have been ſpecified; whereas this Declaration only 
charges it thus—* Whereby divers Perſons who would have pur- 
<« chaſed &c,” without naming any One who went off from treat- 
ing about the Purchaſe. 


The Anſwer was, That in the Nature of this Tranſaction it 
was 7mpoſſible to prey Names. The Injury complained of is, 
that the Bidding was thereby prevented and ſtopt. No One can 
tell 2% would have bid, and who would not. The Auction 
ceaſed : And every Body went away. It could not be known 
who would have been Fidders or Purchaſers, if it had not been 


thus put an End to. 


Tur MAIN QursT oN was—Whether the Defendant was jul- 
tifiable in having ſpoken theſe Words upon this Occaſion, as a 
Meſſenger from and Agent for the Creditor of Loveday; not 
having confined himſelf to the Meſſage he was authoriſed by his 
Client to deliver, and the Declaration he was ſent to make on 
his Client's Behalf; but having added to it, of his own Head, 
other Aſſertions which were not true in Fact, nor given him in 
Charge by his Client. For, ſuppoſing him to be excuſeable in ex- 
ecuting his Commiſſion, as Mr: Lee's Attorney or Agent, yet he 
had exceeded the Bounds of it, as well as the ſtrict Truth: 
Which was urged by the Plaintiff's Counſel, to imply Malice in 


the Defendant himſelf perſonally. 


True CovuRT ſeemed, upon the Two firſt mentioned 
Days, to have no Doubt but that Mr. Le Breton, who acted as 
Agent for the Creditor would have been excuſeable, if he had 


only delivered his Client's Meſſage ; and that if the Creditor had 


been himſelf preſent and had {poker the Words off his own Meſ- 
ſage, he would not have been liable to an Action for giving a 
Notice neceſſary to be given, in order to prevent a Purchaſer's 
Title from being good againſt him for Want of Notice ; and that 
Malice ſhould not be implied, where the Words ſpoken are true, 
and the Speaker claims Title, But whether Mr. Le Breton was 


excuſeable for what he voluntarily added, beyond the Limits of 
his Commiſſion, they took a few Days to conſider, 


LoRkpd MANSFIELD now declared the Reſult of their 


Conſideration. | 


THE QuesTIoN is, ©** Whether, upon the Evidence, the 


„ Plaintiff ought to recover againſt the Defendant, upon the 
«« Circumſtances of this Caſe,” 


4 | It 
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It is to be conſidered, in Point of Law, 1ſt. “ Whether this 
Action would have lain againſt Le Breton, the Attorney for 
«© the Creditor, if he had only delivered the Meſſage in his 
«« Client's own Words: And 2dly, “ Whether the Variation he 
made from them will ſubje& him to this Action.“ 


cc 


As to the firſt—We are ALL clear “ that it would 2.“ He 
15 no more liable to the Action, than the Creditor himſelf would 
have been, He was ſent by Lee, to make this Declaration: And 
qui facit per Alum, facit per Se. But the Plaintiff could not 
have recovered againſt Lee: For, to maintain ſuch an Action as 
this is, there muſt be MALice, either expreſs or implied; and 
the Words ſpoken muſt go to defeat the Plaintiff's Title. 
Whereas, here is 7 Malice, either expreſ, or implied. The 
Words of the Meſſage ſent by. Lee are true: And they proceed 
from a Perſon called upon to give Notice ; either to protect his 
own Property, or (what is his Duty as a moral Act,) to ſave 
another from being cheated. Lee had Notice of Loveday's Bank- 
ruptcy, from Bolland. Lee had an Intereſt in the Fund : And he 
was intitled to take out a Commiſſion againſt Loveday, He reads 
an Advertiſement “ for the Sale of Loveday's Eſtate. He was 
thereby called upon, in order to preſerve his own Intereſt and that 
of the Reſt of the Creditors, as an honeſt and a prudent Man, 
to give this Notice. For, if the Eſtate had been purchaſed with- 
out Notice of the Bankruptcy, ſuch Purchaſer would have been 
protected by a ſatisfied Term prior to the Act of Bankruptcy (till 
ſtanding out. When an Auction was advertiſed and was proceed- 
ing for the Sale of this Eſtate, with Intent to cheat Purchaſers 
by a falſe Title, ſhall not he, as an honeſt Man, give this Notice, 
and prevent Iniquity ? 


But here, this Man (Lee) had a Property of his own, to ſe- 


cure: He was a Creditor of Loveday, and intended to ſue out a 
Commiſſion. | 


We are clear, that under ſuch Circumſtances, Malice cannot 


be implied. 


No Action lies for giving the ?rue Character of a Servant, upon 
Application made to his former Maſter, to inquire into his Cha- 
racter, with a View of hiring him: Unleſs there ſhould be ex- 
traordinary Circumſtances of expreſs Malice. 


Another Ground to maintain ſuch an Action as this, is © that 
it muſt be ſuch a Slander as goes directly to defeat the- Plain- 
*« tiff's Title.” But in this Caſe, the Aſſertion does not go to 
defeat the Plaintiff's Title. [Which his Lordſhip ſhewed by an 
PART IV. Vox. IV. 6 M Induction 
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Induction of Particulars, not at all neceſſary to be here ſpecified, 
as they relate only to this ſingle Cafe. ] 


As to the SEcoxnD QUuesTION—* Whether Le Preton's vary- 
ing from the Meſſage he was charged with, and adding more 
«© than he was commifiioned to declare, or even anthor;zed tr» 
« ſay in Point of ſtrict Truth“ It appeared, that his Client 
had told him © that he would take out a Commiſſion that Night.” 
And if he had done what he told Le Breton ** that he would do,” 
Loveday's Name would have been in the Gazette on the Saturday 
Evening following. So that there was no material Variation 
from what he was commiſſioned by his Client Lee to tay. Nor 
did it make any Difference with regard to the Plaintiff or his 
Title: For, Loveday was then become Bankrupt and kable to a 
Commiſſion ; which Commiſſion might have been taken out upon 
that Day, and the Bankrupt's Name inſerted in the Gazette of 
the Saturday Evening following. 


Wr are therefore ALL of Opinion, that there is no Founda- 
tion for this Verdict; and that it ought to be ſet aſide upon Pay- 
ment of Colts. 


Rur made ABSOLUTE, for ſetting aſide the Verdict, and 
having a new Trial, upon Payment of Coſts. 


Hall verſus Harding and Otiers. 


IIS was an Action in Replevin, for diſtraining Fifty-One 
of the Plaintiff's Sheep, upon a Waſte or Paſture called 
IU bitma? ie Doron in the Parith of Odiham in Hampſhire. 


The Defendants avow the Diſtreſs; becauſe the Defendant 
Harding was intitled to a Right of Some in reſpect of Ten 
Acres of Land in his P oſſeſſion, for Two Sheep for every Acre of 
thoſe Ten; and becauſe the Sheep were doing Damage to that 
Right, the Defendants diſtrained them. 


The Flaintiff pleaded (by Leave) Four Flew in Par ; alledging 
different Rights of Common to himſfeif : Upon Three of v. hich 
Pleas there ate Iſſues joined. In the Fourth of them, the Plain— 
tiff derives a Right of Common to himſelf as Tenant of Eight 
Acres of Land in that Pariſh, with the like Limitation, that is, 
/or To Sheep for every Acre : And being poſſeſſed of thoſe Eight 
Acres, he put Sixtecn Sheep into the Common; and in at 


Right they continued therein, till the Defendants wrongfully 
dittrained them. 


2 To 


— 
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To this Plea in Bar of the Avowry, the Defendants (the 
Avowants) after admitting the Plaintiff's Right of Common as 
pleaded by him, reply that at the Time of the Diſtreſs, the 
Plaintiff had Sixteen Sheep upon the Common, over above and 
beſides the Sixteen which the Defendants diſtrained : And that 
the Defendants left the firſt mentioned Sixteen to uſe the Com- 
mon; and only diſtrained the /upernumerary Sixteen with which 
the Plaintiff had overcharged it of his own Wrong, and which 
were doing Damage to Harding in Manner and Form as al- 
ledged in the Avowry : (Which Allegation in the Avowry con- 
cluded -“ So that Harding could not enjoy his Common in fo 
„ large and ample a Manner as he ought.”) 


To this Replication the Plaintiff demurred. 


This Demurrer was argued on Friday 28th April 1769, by Set- 


jeant Burland for the Plaintiff, and Serjeant Davy for the Defen- 
dants. 


Tux QursTION was © Whether One Commoner can D1s- 
C TRAIN another Commoner's Cattle, with which he has over- 
charged the Common beyond his //zzted Number.” 


Serjeant Burland argued that he could wot, He has a Right 
to diſtrain the Cattle of a STRANGER Damage-feafant : But he 


has not a Right to diſtrain the Cattle of another Commoner ſur- 
charging. 


Bratton, lib. 4. p. 229. 22 Afﬀiz. pl. 65. F. N. B. 125. 
Godbolt 122. Coney's Caſe. Fitz-H. Abridgmenut, Title“ Admea- 
e ſurement :* pl. 6. the Note: (S. C. with 22. Afiz. pl. 65.) 
Yelv. 104. Hoddeſdon, Miles, v. Grefil: (Vide Cro. Jac. 195. S. C.) 
9 Co. 112. Robert Mary's Caſe. Style 428. Bronge and More. 
1 Lutw. 107. Haſſard v. Cantrell. 2 Lutw. 1238. Dixon v. James. 


Freeman's Reports 273. S. C. 2 Lord Raym. 1186. Follet v. 
Treahe et al. | 


Serjeant Daty, premiting © that a Commoner may undoubtedly 
te diſtrain the Cattle of a STRANGER Daraage-teafant,” argued that 
a /iinted Commoner who ſurcharges is a Stranger, as to the ſurplus 


Number: And a Diſtreſs lies againſt him for the /arp/ys Cattle. 


46 Ed. 3. 12.6. pl. 13. 1 Ro. Abr. 665. Title Difreſs ;" Let- 
ter C. pl. 3. S. C. Serjeant Ccald's Note of Dixon v. James : 
(Which ſays * that the Court took Time to conſider.“) T. 129. 
Kinrick v. Pargiter. 1 Ro. Aor. 405. Title © Commnonen; pl. 


6. between Trulock and White, Freeman 273. Dixon v. James. 
Flort 
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Hort v. Curtis et al. in C. B. Mich. 32 G. 2. Rollo 630, 631. 
632. 


Serjeant Burland, in his Reply, obſerved, that the Caſe of 
Kinrick v. Pargiter, in Yelv. 129. is likewiſe reported in Crs. 
Fac. 208. and Noy 130. and all different: But it was of no Au- 
thority, he ſaid, againſt him, 


Lord MAnsFIELD—It is proper, in ſuch a Caſe as this, 
to give the Opinion of the Court with * Preciſiun. Thereſore 
let it ſtand over, for our Opinion. 


His LorDsnmle now declared their Opinion; and after 
having ſhortly ſtated the Pleadings, proceeded to the following 
Effect— 


Upon this Demurrer, The Point infiſted on, for the Plaintiff, 
was—That the Defendant Harding having no greater Intereſt in 
the Place in which &c, than a mere Right of Common, he could 
not lawfully drain the Cattle of another Commoner, for any Sur- 
charge whatſoever; but that his proper Remedy mult be either 
by a Writ of Admeaſurement of Common, or by the uſual Action 
on the Caſe. 


On the other hand, it was contended, for the Defendants, 
That this being a /iinted Right of Common, the Defendants 
might lawfully diſtrain the Overplus. 


To deduce this Concluſion, it was, in the firſt Place, alledged 
as a general and eſtabliſhed Propoſition, © That a Commoner 
may undoubtedly dillrain the Cattle of a STRANGER :” And 
then it was argued, that in all finted Rights of Common, the 
ſupernumerary Cattle have 0 Colour of Right to depaſture upon 
the Common; and therefore may properly be conſidered as the 
Cattle of a mere Stranger; and, as ſuch, may be diltrained by 
any of the Commoners. 


For this Purpoſe, an Authority was cited from the Year- Book 
of the 46th of Edi. 3. 70. 12. where, in Replevin, the Defen- 
dant pleaded firſt, © that the Taking was in another Place ;” and 
in order to have a Return, alledged “ that the Plaintiff had 
* Common for ſo many Beaſts only ; and that he put in more 
than he ought; and therefore the Defendant took the Over- 
4 lus Damage-tcaſant.” 


1 


* The very great Accuracy and Copiouſneſs with which this Intention was afterwards 
executed, is the only Reaſon why I have not (in ſo curious a Cale) given the Arguments 
.of the Counſel, and the Caſes cited by them, more at large. | 
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But from that Caſe no clear Concluſion can be drawn; be- 


cauſe, as Lufwyche obſerves, in the Caſe of Pixon v. James, æ that 


Avowry was for Damage-teaſant generally, (that is, without ſay- 
ing “ for a Damage to the Plaintiff's Right of Common ;”) and 
therefore it is more probable that it was the Oroner of the Soil, 
who made that Avowry ; for, a Commoner mutt avow more ſpe— 
cially, 

Another Cafe was cited from Yelverton 129. (the Caſe of Krn- 
rick v. Pargiter,) where the Defendant diſtrained the Cattle of 
the Lord; ſuggeſting a Cuſtom “ for the Lord to enjoy the 
Place in which &c, ſolely to himſelf 2 Lammas-day, but af- 
ce rer that Day it ſhould be common for the Tenants, and the 
« Lord ſhould put in only Three Horſes:“ And becauſe the Lord 
had put in more than Three Horſes, the Defendant (a Commo- 
ner) diſtrained the Overplus, as Damage-feaſant. They were at 
Iſſue, upon the Cuſtom : And the Iſſue was found for the Cuſ- 
tom, again the Lord. Telverton moved in Arreſt of Judgment, 
That the Defendant, being only a Commoner, could not diſtrain 
« the Cattle of the Lord, in the Lord's own Soil.” But, ac- 
cording to that Report, Fenner, Williams, and Crook held the Diſ- 
treſs to be good; becauſe by that Cuſtom the Lord was excluded 
except for his Stint, and all the Veſture and Benefit of the Soil 
belonged to the Commoners; and that they had no other Remedy 
to preſerve their Intereſt in feeding their Cattle there, in caſe of 
the Lord's offending againſt the Cuſtom; and that the Cſtom 
made the Lord, in that reſpect, as mere a Stranger as any other 
Perſon ; and clearly a Commoner might diſtrain the Cattle of a 
Stranger Damage-feaſant. But the Chief Juſtice and + Yelverton 
doubted ; and thought that the Defendant onght to have alledged 
a particular Cuſtom “ to diſtrain the Cattle of the Lord.“ 


This Caſe is alſo reported in Cro. Jac. 208. But in 2 Ro. Abr. 


267. where the ſame Caſe is mentioned, it is {aid to be deter- 


mined ** that this Preſcription was bad; for that the Lord can 
* not be ſo ſtinted.”. ; 


What the real and u!timate Determination of that Caſe was, 
does not certainly appear: And therefore no deciſive Concluſion 
can be drawn from it. 


chi c o maintain it, was by coniiderins the 
The chief Argument t ntain it, was by coniidering t 
er of the whole Veiture or the Land, atter 
Commoners as poſſeſſed of t! hole Veit. t the Land, aft 
Lammas-day ; ſubject only to the Lord's Privilege of putting Three 
Horſes there; that is, by turning the Tables upon the Lord, and 
conſidering him in the Light of a Commoner, and "Themſelves as 
poſſeſſed of the Soil and Veſture during the Time prefcribed for. 
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But as the Lord had the Land entirely to himſelf at all other 


Times of the Year, and even in the Commoning Seaſon was not 


totally excluded, the Commoners could hardly have a Right to 
diſtrain any Cattle of the Lord's, when he was clearly intitled to 

put ſome Cattle there, and (though he exceeded his Number) had 
4 Colour of Right. 


In the Caſe of Trulock v. White, 1 Ro. Abr. 405, 406. where 
the Lord's Cattle were diſtrained by a Commoner, the Land was 


by the Cuſtom to be entirely freſh, every Second Year, till Lady- 


* Vide Dan- 
vers's Abr. 
vol 1. pl. 6. 
in Margine ; 
and the Caſes 
there referred 
£0, 


day: And therefore, during that Seaſon, the Lord was totally ex- 
cluded and had 0 Colour for putting any Cattle there at all. 


But where there is 20 fuch Excluſion, it is an eſtabliſhed * Rule, 
« that a Commoner can't di tram the Cattle of the Lord, for 
« overcharging the Common.” 


In the Caſe of Hoddeſdon v. Grefil, Telv. og. it was agreed 
by all the Judges, that if the Lord ſurcharges the Common, 
« the Commoners can not drive the Lord's Beaſts out : But they 
« may diſtrain the Cattle of a Stranger, or may drive them out 
« of the Common.” And the Reaſon there given is this 
«« For, a Stranger has not any Colour to have his Beaſts there.” 


But if there be 20 Cuſtom ts exclude the Lard totally during the 
Commoning Seaſon, his Property in the Soil wauld at leaſt give 
him a Colour for putting his Cattle there : And though he over- 
charged the Common, no Cattle of the Lord's can be deemed 
Treſpaſſers, or the Lord à Stranger in his own Soil. The Com- 
moners therefore could have no Authority in themſelves to take 
an immediate and ſummary Execution againſt the Cattle of the 
Lord, by diſtraining them Damage-feaſant, as they may the Cat- 
tle of a Stranger who has no Pretence or Colour of Right. 


From Zheſe Caſes, therefore, which were cited for the Defen- 
dants, no Argument can be drawn to the preſent Point, 


The Caſe of Dixon v. James, (which i is in 2 Lutw. 1238. and 
Freeman 273. ) was mentioned on both Sides. The Right of 
Common, in that Caſe, was for all Cattle /evant and couchant 
upon the Eſtate: And the Queſtion was Whether one Com- 
* moner can diſtrain the Cattle of another Commoner, for over- 
charging.“ There was a Rule to ſhew Cauſe why the Judg- 
ment ſhould not be arreſted ; upon the Objection % that the 
«© Commoner could not diſtrain a F ellow-Commoner's Cattle.” 
But Freeman's Report of that Caſe was cited for the Defendants ; 


becauſe it is there ſaid to be agreed that where a Commoner 


«© was 


| Eaſter Term 9 Geo. 3. B. R. 


” \. 4 4 
2431 
* 


„ was intitled to Common for a certain Number of Cattle, 
„ for Ten, or any other certain Number;) there if he furthirged, 
another Commoner might diſtrain. 

＋— 

Tt is unneceſſary to give any Opinion as to the Commoner's 
Right of diſtraining where the Number is ab/olutely certain; that 
is, where the other Commoner's Chim is for Ten, Twenty, or 
Thirty, without any Relation to the Qyantity of Land. For, in the 
preſent Cafe the Preſcription is for Two Sheep for VERY ACRE 
*« of Land: And therefore the whole Number is not abſolutely 
certain u it ſelf, but depends upon the Number of Acres which 
the Commoner is poſſeſſed of. And there is this eſſential Diſtinc- 
tion between the two Caſes that in the former, the Overc 
is clear and ſelf-evident ; (tor, it requires no Judgment or Prodf, 
to decide whether Twenty are more than Ten;) and in fath a 
Right of Common, there would be no Coeur of Right for the 
overplus Number : But in the latter Caſe, where the Number of 
Cattle to be paſtured depends on the Number of Acres which the 
Commoner is poſſeſſed of, it requires a Medium to determine the 
proper Proportion or Number of Cattle, that is, an Admeaſure- 
ment of the Commoner's Land. And when the Queſtion de- 
pends upon a collateral Fact, or upon a Matter of Judgment, 


the Party intereſted can never be a competent Judge in his own 
_ Cauſe. 


The ancient Remedies for a Commoner, when the Common 
was overcharged, were theſe Two*. If the Surcharge was by the 
Lord, the Remedy was by Aſiſe: If by another Commoner, the 
Relief was by a Writ of Admeaſurement, But in Robert Ma 
Caſe, (9 Cs. 112.) it was determined, “that an Actn vn 2 
© Cafe would he.” And that Action may be maintained, either 
againft the Lord, or againſt a Fe/low-Commoner. But in all thoſe 
Remedies, as the Lord, or the other Commoners, have a Colour 
of Right, the Queſtion ©* Whether he has exceeded that Right” 
muſt be determined by an indifferent and competent Juriſdiction, 
and not by the Commoner himſelf. The Commoner therefore 
could not lawfully rain: For, that would be making himſelf 
his own Judge, in a Matter that was uncertain in itſelf; and 
taking an immediate Execution, upon his.own Judgment. The 
Levancy and Couchancy, where that is the Meaſure of the Com- 
moner's Right, muſt be tried and determined by a Jury. And 
in the preſent Caſe, where the Number of Cattle to 2 put on 
depends upon the Number of the Commoner's Acres, the tame Ju- 
riſdiction muſt decide between them, © What Number of Acres 
% the Commoner is really poſſeſſed of.” It is, in Effect, the 
ſame Object of Inquiry, as Levancy and Couchancy : And it is 
now eſtabliſhed “ that where the Right of Common is for Cat- 
« tle /evant and couchant, one Commoner can not diſtrain the 
«© Cattle of another, for a ſuppoſed Overcharge.“ 


2 Upon 


* Bratton, 
lib. 4. p. 222. 
* N. B. 125. 
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Uyeon Tur Wnorx, The Right of di/{raining ſeems to turn 
upon this—That wherever there is a CoLouR of Right for put- 
ting in the Cattle, a Commoner can not diſtrain; becauſe tt 
would be judging.for himſelf, in a Queſtion that depends upon 
a more competent Inquiry : But where Cattle are put upon the 


Common, without any Colour or Pretence of Right, the Com- 


moner may diſtrain them; and therefore he may diſtrain the Cat- 
tle of a Stranger. But here, the Plaintiff had 4 CoLouk for 
putting in his Cattle; though, in Fact, he might exceed the due 
Number. He might put them in under the Idea or Pretence of 
having more Acres of Land, than he really had. And though, 
in the Pleadings, he has fated his Number of Acres to be only 
Eight; yet the Queſtion, as to the Right diſtraining, depends 
on the Nature of the Common, and not on the particular Facts. 
In Caſes where a Writ of Admeaſurement lies between Commo- 
ners, One can not diſiruin the Other: He can not, for his own 
Benefit, admeaſure the Right of the Other. Therefore we are 
all of Opinion that this Diſtreſs was illegal and bad: And the 
Plaintiff muſt have Judgment. 


JuDGMENT for the PLAINTIFF. 


Bidmead ver/us Gale, the Younger. 


ORD MansFIELD on the ſame Day (the laſt Day of 
the Term) delivered the Reſolution of the Court in this 


Caſe allo. 


It was an Action of Covenant brought upon Articles to run a 
Horſe-Match. The Agreement was, that Each ſhould ſtart his 
Mare ; and that if either ſhould refuſe or neglect, he ſhould for- 
feit and pay 25/. to the Other. So that it was a Match for 251. 


each Side; Play, or pay : But the Plaintiff was to pay the De- 


{endant Five Pounds beforehand, as a Conſideration to induce 
him to make the Match. The Defendant afterwards refuſed to 


run the Match. Whereupon the Plaintiff brought this Action 


againſt him, for the 25. and aſſigned the Breach. of Covenant, 
in the Defendant's not ſtarting his Mare. The Cauſe was tried 
beſore Baron Perrott, who conſidered it as a Match for 50 J. and 
directed a Verdict to be found for the Plaintiff, with Liberty to 
move in Arreſt of Judgment, 


A Motion in Arreſt of Judgment was accordingly made, on 


Fridzy 5th May 2769, by Mr. Hall and Mr. Price, and defended 


hy 


7 


Mr. Aſburſi and Mr. Seltoyn. 
I 


Aſter 
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After ſome little Litigations Whether Horſe-Racing was a 
« Game, within 16 C. 2. c. 7. or 9 Ann. c. 14.” and © Whether 
e this Deed was a Security made void by g Vnn. c. 14.” and a Diſ- 
cuſſion of a Caſe in 2 Lord Raym. 1366. Burgeſs v. Bracher, where 
no ſuch Exception was taken; and of another Caſe in 2 Strange 
1159. Goodburn v. Marley, where Horſe-Races are holden to be 
within the Acts againſt Gaming it was reduced to this ſingle 
Queſtion— Whether this was a Match for Fiſty Pounds; or 
« for leſs than Fifty Pounds.” If it was for leſs than gol. it is 
prohibited by 13 G. 2. c. 19. ſe. 5. which enacts © that no 
«« Perſon ſhall ſtart or run any Match with or between any Horſe 
« Mare or Gelding, for any Sum of Money, Plate, Prize, or 


„other Thing whatſoever ; unleſs ſuch Match ſhall be ſtarted 


« or run at Newmark:t or Black Hambleton, or the ſaid Sum of 
„% Money, Plate, Prize, or other Thing be of the Real and In- 


* trinjic Value of FirTyY Pounds, or upwards.” 


The Defendant's Counſel endeavoured to ſhew, that this was 
only a Match for 25 J. as neither Party could loſe more than 
that Sum; or, at the utmoſt, a Match for 45 as the Total of 
both Gums riſqued amounted to no more; for, there was 0 Riſque 
remaining upon the Five Pounds which the Defendant had re- 
ceived from the Plaintiff, and had ſafe in his Pocket, without 
Poſſibility of loſing it upon this Match. 


The Plaintiff's Counſel argued, that the Sum run for was 
molt manifeſtly Fz7y Pounds; and that the advancing Five 
Pounds certain made no Sort of Difference : The Plaintiff only 
gave the Defendant 5 /. to run a Match with him for Fifty. 


THz Cour, as it turned upon the Conſtruction of a ge- 
neral Act of Parliament, took a few Days to conſider. 


And now LoRD MaANsrFIELD declared, that they were AL. 
of Opinion „that this was ot a Match for leſs than Fifty 


« Pounds: And therefore the Judgment ought not to be ar- 
reſted. 


THe Rurr to {hew Cauſe why the Judgment ſhould 
not be arreſted, was diſcharged : And the Pęſea was 
ordered to be delivered to the Plaintiff. 


his was clearly a Match for 50 /. though the Stakes 


were unequal, 


Bidmead contributed 25 J. HE 51. = 3o/. 
Gale contributed = 254. — 5/7, = 20/. 


u— — — 


50 J. the Stake to be run for. 
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As Bidmead contributed 30 J. and Cale only 20 l. (that is, Three 


to Two,) it may be ſuppoſed that Bzdmead's was the better 
Mare, in the Proportion of Three to Two; and that his 
Chance of winning was in the ſame Proportion of Three to 
Two. And if they had agreed to divide the Stake of 501. 
without running the Match at all, Bidmead ought to take 
up 3o/. of it; and Gale, only 20ʃ0. 


If it had been an equal Chance Whoſe Mare ſhould win ;” 


Bidmead would, in ſuch Caſe, have been very imprudent in 
betting three to two: Becauſe, the Chance of winning be- 
ing (ex bypotheſt) equal, the true Value of ſuch equal Chance 


would be 25/7. a Piece; whether they ſhould run the Match, 
or agree to divide the 500. 


In either Caſe, the Stake was 50l. whether it ſhould be run 


for, or divided without running. If run for, it would 
have been a Match for F:fty Pounds. 


And I imagine, that the Law of We7min/ier-Hall does here 


happily coincide with the Laws of the Turf. 


The End of Ea/fer Term 1769, 9 Geo. 3. 
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9 Geo. 3. B. R. 1769. 


Rex ver ſus inhabitants of St. Bartholomew's the Leſs. 


HIS was a Rule to ſhew Cauſe why the following Order 

of Seſſions, (made at the General Quarter-Seſſions holden 

for the City of London, at Guildhall, on the toth of January 1769,) 
for quaſhing a Rate made for the Relief of the Poor of the Pariſh 


of St. Bartholomew the Leſs, London, ſhould not be guaſhed for the 
Inſufficiency thereof. 


WHEREAS at the General Seſſions of the Peace Cc, holden 
for the City of London, at the Guildball within the ſaid City, on 
Monday the 16th Day of May in the Eighth Year of the Reign of 
our Sovereign Lord George the Third &c, the Mayor Commo- 


Friday 2Gth 


May 1709. 


nalty and Citizens of the City of London, Governors of the Houſe 


of the Poor commonly called St. Bartholomew's Hoſpital near 


Weſt-Smithfield London, of the Foundation of King Henry the 


Eighth, did exhibit their Petition and Appeal, ſetting forth, 
„ that St. Bartbolomew's Hoſpital, ſituate in the Pariſh of Sz. 
Bartholomew the Leſt, is of ancient and royal Foundation, 
granted and eſtabliſhed by King Henry the Eighth, for the Re- 
e lief of ſick lame wounded and diſeaſed Poor, wherein ſome 
«© Thoufands of poor Objects are annually relieved and cured ; 
and that ſoon after the great Fire of London, Houſes and Shops 
* were made in the ſaid Buildings, within the Cloiſters and Pre- 
<* cinct of the Hofpital, for the Convenience of the Inhabitants 
of London (then in great Diſtreſs for Houſes,) who, occupy- 

ing the ſame as Tenants to the Hoſpital, for their own Bene- 
fit, became rateable. and chargeable to the Poor-Rates ; and 
that about the Year 1730, ſome of the ancient Buildings and 
% Wards of the Hoſpital, and ' ſome of the ſaid Houles and 
«© Shops, having become ruinous, were pulled down ; and ſince 
which, by the Donation of Governors and other Benefactors, 
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Four large Piles of Buildings have been progreſſively erected, 
and are now USED for the Hoſpital; One of which Pyles or 
Wings contains a Hall, Compting-Houſe, and other Rooms, 
which are uſed for Meetings of the Governors, receiving Rents, 
Examining and Admiſſion of Patients; and the other Three 
Pyles of Buildings are uſed for Wards for the Patients and 
their Nurſes only; and that One of the ſaid Pyles or Buildings 
of the Hoſpital being finiſhed about the Year 1758, the 
Churchwardens and Overſeers of the Poor and Inhabitants 
of the Parith of Sz. Bartholomew the Leſs, by a Rate, intitled 
a Rate or Aſſeſſment on the InaBITANTS and OccupiERS 
of Lands, Houſes, Shops, Sheds, Tenements, and Ware- 
houſes, within the Pariſh of Sz. Bartholomew the Leſs, Lon- 
don, made and aſſeſſed by them the Churchwardens and Over- 
ſeers of the Poor and Inhabitants of the ſaid Pariſh, whoſe 
Names are thereunto ſubſcribed, purſuant to the ſeveral Ads 
of Parliament made in that behalf, for Three Months, for or 


towards the Relief of the Poor of the ſaid Pariſh, as their 


Neceſſity ſhall require, have aſſeſſed and rated the Petitioners, 


for such Wards of the faid Hoſpital, at and after the Rate of 


Twenty Pounds a Year, for and towards the Relief of the 
Poor of the ſaid Pariſh, as followeth, that is to ſay, The Mayor 
Commonalty and Citizens of the City of London, Governors of the 
Houſe of the Poor, commonly called Sr. Bartholomew's Hoſpi- 
tal near We/t-Smithfield London, of the Foundation of King 
Henry the Eighth, for Lands on which s TOO Tenements and 
Houſes BY THEM PULLED DOWN AND DEMOLISHED; the 
Tenants whereof were /d to be charged in the Poor's Rate, 
5/. quarterly; and that the Pariſh have continued ſuch Rate 
upon ſuch Wards for the Poor, ever ſince ; to the Detriment and 
Loſs of the Charity; Ax p that about the Year an Ela- 
boratory alſo hath been erected for the Service of the Hoſpital 
only, upon Ground within the Liberty and Precinct thereof; 


which the ſaid C hurchwardens Overſeers and Inhabitants. 


have aſſeſſed after the Rate of 21. 18s. 6d. a Year, as follow- 


eth, that is to ſay, The Mayor and Commonalty and Citizens of 


the City of London, Governors of the Houſe of the Poor, com- 
monly called St. Bartholomew's Hoſpital, near Weſt-Smithfield 
London, of the Foundation of King Henry the Eighth, for 
their Elaboratory, where ſeveral Houſes ſtood, which were uſed 
to be charged in the Poor's Rate, 125. quarterly ; which late 
hath been continued, and now continues to be rated, to the 
Detriment and Loſs of the Charity; AND that all the ſaid 
Four Pyles of Buildings being finiſhed in 1766, the Governors 
pulled down Ninetecn old Houſes and Shops, (Part of the 
taid ancient Buildings,) to make an Area to the Hoſpital, for 
the Benefit of the Patients ; which 1s a void unoccupied Space 


of Ground, of about 66 Yards by 60; for which, the ſaid 
Rm «« Pariſh- 
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« Pariſh-Officers have aſſeſſed and rated the ſaid Governors after 
« the Rate of 411. 5s. a Year, as followeth, that is to ſay, 
„ The Mayor Commonalty and Citizens of the City of London, 
© Governors of the Houſe of the Poor, commonly called Sy. 
&« Bartho.omew's Hoſpital near Ve Smithfield, London, of the 
« Foundation of King Henty the Eighth, for Lands on which 
« {flood Tenements and Houles (within the Quadrangle of the 
« ſaid Hoſpital, beſides ſuch as were before by them pulled 
« down and demoliſhed,) by them pulled down and demoliſhed, 
«© the Tenements whereof were uſed to be charged in the Poor's 
« Rate 10/. 6s. 3 d. quarterly; and which ſaid Sums of 20 /. 
«© 2. 85. and 417. $s. making, in all, - 637. 13. Year 
* (over and above what is charged upon their reſpective Offi- 
ce cers reſiding in the ſaid Hotpital,) was for the Year 1767, 
« and now continues to be aſſeſſed and rated on the ſaid Gover- 


„ nors, in reſpect of the Premiſſes; AND that the Petitioners 


e were adviſed and humbly inſiſted, that the Petitioners Servants 
« or poor Patients, Inhabitants or Occupiers of the ſaid Pre- 
&« miſſes, are not liable, nor ought to be charged any Thing, to 


ce the Poor's Rate, in reſpect of the ſaid Hoſpital- Elaboratory, or 


« void Space of Ground : And therefore the Petitioners humbly 
« appealed from ſuch Rate and Aſſeſſment, in regard to the 
« abovementioned Sums of Money.” AND WHEREAS the final 
Hearing and Determination of the Matter of the ſaid Appeal 
tands duly adjourned unto the preſent Seſſions by divers Orders; 
Now, upon hearing what is alledged, as well on behalf of the 
ſaid Mayor and Common alty and Citizens Governors as aforeſaid, 
2% on behalf of the Churchwardens and Overſeers of the Poor of 
the ſaid Pariſhof S?. Bartolomeo the Lefs, touching the Premiſſes; 
and upon full Examination of the Matter of the ſaid Petition and 
Appeal; IT porn APPEAR in Evidence to this Court, and is ad- 
mitted by all Parties, That Ilenry the Eighth late King of En- 
gland, by Charter, bearing Date the 13th Day of January in the 
28th Year of his Reign, did, amongſt other Things, grant to 
the Mayor and Commons and Citizens of the City of. London, 
all the late Hoſpital of S7. Partholomew, in Weſt Smith field next 
London, and all other Things whatſocver to the ſaid Hoſpital ap- 
pertaining or belonging; and alſo all tne Scite, Compals, Cir- 
cuit and Precinct, and the Cloſe of the ſaid late Hoſpital; and 
by his ſaid Charter did grant to the ſaid Mayor and Commons 
and Citizens, Lands, Bouſes, Gardens, Rents, Reverſions, and 
Hereditaments, amounting to a conſiderable Value; to hold and 
enjoy the ſame for ever, to their own proper Ule and Behoof ; 
and thereby directed that the ſaid late Hotpital of Sr. Barthola- 
mew's ſhould thereafter be a Place and Houle for the Poor there 
to be placed, and ſhould be called “ The Houle of the Poor, in 
«. Weſt Smithfie eld next London, of the Foundation of King Henry 
« the Eighth.” It appears, that ever ſince the ſaid Grant, the 
PART IV. Vor. IV. 0-P ſaid 
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ſaid Hoſpital has been made Uſe of for the Relief of fick wound- 
ed and diſeaſed Poor, where Thouſands are annually relieved and 
cured; and that ſoon after the great Fire of London, Houſes and 
Shops were made in the Buildings within the Cloiſters and Pre- 
cin&t of the Hoſpital, for the Convenience of the Inhabitants of 
Londen (then in great Diſtreſs for Houſes,) who, occupying the 
ſame for their own Benefit, became rateable and chargeable to 
the Poor's Rates. That about the Year 1730, ſome of the anci- 
ent Buildings and Wards of the Hoſpital, and ſome of the ſaid 
Houſes and Shops having become ruinous, were pulled down ; 
and, by the Donation of the Governors and other Benefactors, 
Four large Piles of Buildings have been progreſſively erected, and 
are now uſed for the Hoſpital; One of which Piles or Wings 
contains a Hall, a Compting-Houſe, and other Rooms, which 
are uſed for Meetings for the Governors, receiving Rents, and 
Examining and Admiſſion of Patients, a Houſe for the Clerk, 
and Apartments for the Steward ; and the other Three Piles of 
Buildings are uſed for Wards for the Patients and their Nurſes 


only; and that an Elaboratory allo has been erected, for the Ser- 


vice of the Hoſpital only, upon Ground within the Liberty and 
Precinct thereof. | 


That one of the ſaid Piles or Buildings of the Hoſpital 
being finiſhed about the Year 1758, the Churchwardens and 
Overſeers of the Poor of the Pariſh of S. Bartholomero the Leſs, 
aſſeſſed and rated the ſaid Governors, for ſuch Wards for the Poor, 
the Sum of 201. for and towards the Relief of the Poor of the 
ſaid Pariſh, as and for Lands on which flood Tenements and 
Houſes by them pulled down and demoliſhed, the Tenants where- 
of were uſed to be charged in the Poor's Rate at 8s. 4d. weekly; 
and have continued that Rate, ever ſince. And that the ſaid Pa- 
riſh-Officers have aſſeſſed and rated the Governors to the ſaid 
Pariſh Poor's Rate, 2 J. 8s. per Annum, for and in reſpect of ſuch 
Flaboratory, where Houſes ſtood, which were uſed to be charged 
to the Poor's Rate, by quarterly Aſſeſſments. 


That all the ſaid Four Piles of Buildings being finiſhed in 1766, | 


the Governors pulled down Nineteen old Houſes and Shops (Part 
of the ſaid ancient Buildings,) to make an Area to the Hoſpital, 
for the Benefit of the Patients; which is a wide Space of Ground, 
of about 66 Yards by 60; for which, the Pariſh-Officers have 
aſſeſſed and rated the ſaid Governors at 41/7. gs. per Annum ; 


which is 101. 6s. 3d. per Quarter; and which ſaid Sum of 


2/1. 8s. 20/. and 401. 5s. making, in all, 63/7. 13s. are over and 
above what is charged upon their reſpective Officers reſiding in 
this Hoſpital, and were for the Year 1767, and now continue to 
be aſſeſſed and rated on the ſaid Governors, in reſpec of the Pre- 
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againſt Bail muſt}. 
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AND it further appears to this Court in Evidence, and is ad- 
mitted by all Parties, that ſeveral Perſons who have gained Set- 
tlements in the Houles ſo pulled down, have been and are now 


relieved by the ſaid Pariſh of St. Bartholomew the Leſs. 


WuHEREFORE this CourT doth allow the faid Appeal, and 
doth guaſh the ſaid Rate, ſo far as reſpects the ſeveral Afſeſſments 
abovementioned : And the ſame is hereby quaſhed. 


By the CournT— 
HODGES. 
This Order being removed hither by Certiorari, 


The QuesT1ON was—* Whether the Governors of the Hoſ- 
e pital are or are not rateable to the Poor, in reſpect of the Build- 
„ ings and Area above mentioned.” 


Lord MANsF1ELDp— The Poor-Rate muſt be charged upon “ Vide ante, 
the Occupiers. In the Caſe of St. Luke's Hoſpital*, and in the Caſe m 8 
of Chelſea Hoſpital, the Officers were ratcable, as Occupiers. The 53. 
Corporation are not, de facto, the Occupiers. The Poor are Oc- 
cupiers: But they are not rateable. 


The general Rule of Law muſt be followed. That Rule is + Vide ante, 


„That you muſt find an OccupierÞ, to be rated.” The poor 1953: accord. 


People can not be rated at all. The Servants can not be rated 
as Occupiers : Nor can the Corporation be charged, as Occupters. 


The Conſequence is, that the Rule muſt be diſcharged. 


ORDER of SESSIONS AFFIRMED, 


Groſs ver/us Naſh. Monday 5th 

June 1769. 

O T E—A Scire facias in Error needs not lie in the Office: eds 
Four Days before the Return of it; as a Scire Facias |/Y 


* 


accord. 


Mayor vez ſus Steward. Tueſday 6th 
June 1769. 


HE Declaration ſtates that by Indenture dated 11th July 
1761, which recited a former Indenture of the 14th June 


1760, whereby Jonathan Clarke demiſed to the Plaintiff and De- 


fendant, then Brewers and Copartners, a Malthouſe and other 
Buildings 
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Buildings at Knyht/oriave, for Fifteen Years and Three Quarters, 

at the yearly Rent of 18 /. the Plaintiff releaſed to the Defendant 
all his Eſtate and Intereſt in the ſame Malthouſe and Premiſlies, 
for the Rejidue of the Term. And the Defendant covenanted 
with the Plaintiff, by this latter Indenture, that he the ſaid 
Deſendant would pay the yearly Rent of 18 / and perform the 
Covenants on the Leſſee's Part, and indemnity and fave harmlets 
the Plaintif on Account thereof. All which he had neglected 
and refuſed to do. The Breach was aſiigned in Non-Payment of 
the Rent ; in not repairing the Premiſſes; and in not indemnity- 
ing the Plaintiff; to his Damage 3oo /. 


The Defendant ae Three Pleas. iſt. That he beczme a 
Bank krupt after the making of the Indenture dated 11th Fly 
1761; and that the Cauſes of Action accrued to the Plaintiff be- 
fore he (the Defendant) became a Bankrupt. And of this, Iſſue 
Was joined. 


There were Two other ſpecial Pleas in Bar: One as to the 
Non-Payment of the Rent, and not indemnifying the Plaintitt; 
the other, as to the not repairing. They were Both to the tame 
Erect. They ſtated the Commiſſion, and the Aſſignment of his 
Effects; and that he had duly conformed to the ſeveral Statutes 
concerning Eankrupts, and had duly obtained his Certificate. 


To the Firſt Plea, the Plaintiff (as is before mentioned} joined 
Tjue: To the Second and Third, he demurred, generally; and 


there were Joinders in Demurrer. 


The Iſſue was tried before Mr. Juitice Alon, in Michoelmas 
Term laſt; when a Verdict was found for the Plaintiff, and Da- 
mages 44 . 13s. ſubject to the Opinion of the Court upon the 
following 


CAST — That the Plaintiff and Defendant were Partners in the 
Trade of a. Brewer, at Knight/bridge ; and were joint Leſſees of the 
Malthouſe and other the Premiſles mentioned in tne Declaratio: vÞ 


The Defendant purchaſed the Plaintiff's Share of the Stock in 
Trade, in Conſideration of 5. and took an Afignment of the 
{aid Leaſe, dated 11th July 1761, and containing the ſeveral Co- 
venants mentioned 1n the Declaration. 


The Plaintiff was alſo Original Lefice, with former Partners 
in the {aid Trade, of a Brewhouſe together with 15 public Houtes, 


as appurtenant to their Trade. 


The Brewhouſe and the ſeveral laſt mentioned Leaſes were alſo 
aſſigned to the Defendant by the abovementioned Deed, and 
3 under 


Ment voy. 
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under like Covenants; and he became poſſeſſed of the ſeveral 
Premiſſes therein mentioned. 


Afterwards, on 15 Nov. 1764, a Commiſſion of Bankruptcy 
iſſued againſt the Defendant: And Nathaniel Maſon and Dyer 
Bond were choſen Aſſignees; and a regular Aſſignment was made 
to them of all the Eſtate and Effects of the Bankrupt. 


The Aſſignees entered on the ſaid Brewhouſe and Malthouſe, 
and ſtripped all the Fixtures and Utenſils therefrom ; and fold 
and aſſigned the Leaſes of all the public Houſes, to Meſſrs. 
Chaſe and Cox, Brewers, in Conſideration of 700 J. or ſome ſuch 
Sum of Money; and, having ſo ſtripped the Premiſſes, uſed their 
Endeavours to diſpoſe of the Leaſes of the Malthouſe in Queſtion 
and of the Brewhouſe, both by public Auction and by private 
Contract; but not being able ſo to do, they abandoned the Pre- 
miſſes at Lady-Day 1765, as unprofitable; and ſent the Leaſes 
and Keys to the Plaintiff, having firſt paid the Rent up to that 
Time. 


The Plaintiff thereupon refuſed to accept the Poſſeſſion, from 
the Aſſignees, of the Brewhouſe and Malthouſe alone; or to have 
any Thing to do with thoſe Premiſſes or the Leaſes or Keys 
thereof; but offered to accept a Re-aſſignment of the Mole of 
the Leathold Premiſſes aſſigned by him to the Defendant, entire: 
Which the Aſſignees refuſed. And the legal Eſtate, as well as 
Poſieſtion, is now veited in them. 


The Plaintiff filed his Bill in the Court of Chancery, againſt 


the Aſfſignees und the Defendant the Bankrupt, 14 March 1767; 


and therein alledged © That he had been damnified in reſpect of 
e the Mlalthouſe mentioned in the Declaration 284. 15 and was 
© {t1}] liable to the Rents and Repairs of thoſe Premiſſes during 
„% the Remainder of the ferm of the Leaſe: He therefore 
«« prayed that the Aſſignees might be decreed to pay him the 
„ f2id 28/, 15. and to indemnify him out of the Bankrupt's 
„Effects, againſt the future growing Rents; and might retain 
* ſufficient in their Hands for that Purpoſe, and not divide the 
„ {ame until the Plaintiff ſhould have been releaſed and dil- 
charged from the Covenants in the ſaid Leaſe.” 


The Cauſe came on to be heard before the Lord Chancellor, 
the 1oth May 1768: And a Decree was made to the following 
Effect; vigz. That the Plaintiff ſhould be at Liberty to come 
* in as a Creditor, under the ſaid Commiſſion againſt the Defen- 
*« dant, for the Sum of :8/. 15. and to prove any other Sums 
„that he hath been damnified by the Covenants in the Original 
** Leaſe, ſince filing his Bill; and to receive a Dividend in re- 
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« ſpect thereof, in Proportion with the Reſt of the Creditors 
« ſecking Relief under the ſaid Commiſſion ; and that the Reſt 
6 of the Plaintiff's Bill ſhould ſtand diſmifled.” 


A final Dividend of the Bankrupt's Eſtate was made on 28th 
June 1768: At which Time the Plaintiff was damnified by a 
Breach of the Covenant in the original Leaſe of the Malthouſe, 
to the whole Amount of the Sum mentioned in the Declaration ; 
v/Z. 541. for Three Years Rent commencing at Lady-Day 70s 
(when the Aſſignees abandoned the Malthouſe,) and ending a 
Lady-day 1768; and One Guinea for Coſts of an Action "win. Ho 
againſt him; making together 55. 15. And although the Plain- 
tiff might have come in as a Creditor under the Commiſſion, 
under that Decree, and have proved the Whole in Conſequence 
thereof; yet he only came in as a Creditor for the ſaid Sum of 
28 J. 15. Part thereof, and hath received Two Dividends thereon, 


amounting to the Sum of 111. 7s. and hath brought his Action 


to recover the Sum of 43/7. 14s. being the Reſidue of the ſaid 
£84, 15 


The Defendant obtained his Certificate on 7th January 175 : 
Which was duly allowed, and confirmed by the Lord Chincctior, 
on the 19th February following. The ſeveral Breaches of Cove- 
nant above mentioned happened ſubſequent to the Act of Bank- 
ruptcy, and the Defendant's obtaining the ſaid Certificate. 


The Queſtion therefore is—* Whether the Plaintiff ug to 
recover. 


This reſerved Caſe came before the Court on Tueſday laſt, the 
zoth of May; when Mr. Juſtice 7 ates obſerved, that ho proper 
Queſtion of Debate would be Whether the Bankrupt being 
« deveſted of his All, and diſabled from paying any Thing, is 
* not alſo DISCHARGED rom all Covenants.” But this Queſtion 
can never come to a Determination upon 7thzs Iſſue. The Demiur- 
rers ought to have been argued firſt : And then the Queſtion would 
have properly come betore the Court—** Whether the Bankrupt 
« is not diſcharged from the expre/s Covenant, when he is ren- 
„ dered abſolutely incapable of performing it, by having ſurren- 
« dered his All to his Creditors under the Commitiion, in Con- 
«« formity to the Statute concerning Bankrupts.” 


The Court agreed that nothing could be done upon is Yu, 
to determine t Queſtion. 


The Caſe reſerved at N/ Prius was therefore Ordered to ſtand 
over, till the Demurrers ſhould be argues. 


Mr. 
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Mr. Mansfield now argued the Demurrers, on behalf of the 
Plaintiff. 


The material Part of the Pleas is That the Cauſe of Action 
*© accrued after the Bankruptcy.” 


The Covenant on which the Queſtion upon the general Plea 


ariſes, is a Covenant to indemnify the Plaintiff againſt the Cove- 
nants of the original Leaſe. 


The Plaintiff can not be barred of his Action otherwiſe than 
by 5 G. 2. c. 30. § 7. which diſcharges conforming Bankrupts 
from all Debts due or owing at the Time of their becoming Bank- 
rupts. But this was not a Debt due or owing at the Time of his 
becoming a Bankrupt. This Plea indeed alledges“ that the 
„ Cauſe of Action accrued before the Bankruptcy.” But the 


Evidence proves * that it did not ariſe till 77er: It was contin- 
gent till after the Bankruptcy. | 


Mr. Juſtice YaTEs—No Doubt, the Act does not diſcharge 
the Bankrupt from contingent Debts. But as it deveſts him of 
his whole Eſtate, and renders him av/o/utely incapable ofþ er form- 
ing the Covenant, it would be a Hardſhip. upon him, if he ſhould 


remain {till liable to it, when he is diſabled by the Act of Parh - 
ament from performing it, 


Mr. Mansfield — Then, putting the ſpecial Caſe reſerved at NI 
Prius out of the Queſtion, and taking it up upon the Two other 
Pleas—This is a Covenant by the Bankrupt, to indemnify the 
Plaintiff againſt Covenants contained in a Leaſe : Which Leaſe 
was aſſigned by the Plaintiff, with all his Intereſt in it, to the 
Defendant, for his (the Defendant's) ſole Benefit; and he cove- 
nants to indemnity the Aſſignor. 


This Covenant to indemnify the Aſſignor who has parted with 
all his Intereſt to him ; and to pay the Rent, and repair the Pre- 
miſſes now become his own ſole Property, is but juſt and reaſon- 


able: And the Bankrupt can not be diſcharged from it; the Cove- 


nant being an expreſs Obligation. 


And there is no more Hardſhip in ſubjecting the — to 
this Demand, than to any other contingent Demand. 


Neither is there any Difference between the Bankrupt s under- 
taking to indemnify againſt his own not paying Rent, and his 
undertaking to indemnify againſt another Perſon's not paying 
Rent. 
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It is ſettled, “ that contingent Debts are not diſcharged by a 
« Certificate under a Bankruptcy.” 2 Strange 865. Tully v. 
Sparkes. 2 Stra. 1043 Hockley v. Merry. 2 Stra 1160. Crootfſhank 
v. Thompſon—A Bond ** to indemnify” is not diſcharged, where 
the Breach of the Condition is after a Bankruptcy, 


Mr. Groſe, contra, for the Defendant. 


In this Action of Covenant, Three Breaches are afligned : viz. 
for Non-payment of Rent; for not keeping in Repair ; and for 
not indemnifying. 


The Defendant admits all the Charges ; but pleads that he be- 
came a Bankrupt, and had ſurrendered up all his Effects under 
the Commiſſion, and aſſigned them to his Creditors : And there- 
fore it is impoſſible for him to perform Covenants. 


A Man can not be bound by a Covenant, when the A 
Law has taken the Emolument from him, and veſted it in ano- 
ther, 


The Defendant is under theſe Circumſtances : And the gene- 
ral Queſtion is Whether the Plaintiff can call upon /uch a De- 
4 fendant, for the Performance of his Covenants.” 


He argued from the Intention of the Legiſlature in the Ban- 
rupt Acts; and the Deciſions of Courts of Juſtice in Favour of 
Bankrupts. 


The Statute of 34 & 35, H. 8. c. 4. ſeems indeed to have con- 
ſidered Bankrupts as Criminals: But modern Statutes have only 
conſidered them as unfortunate Traders. (Vide 5 G. 2. c. Zo.) 


The Bankrupt is not now the real Tenant. He is ſo deveſted, 
that he has mo Remedy againſt the actual Tenant: And therefore 
he ought not to be liable himſelf. 


The Landlord is under no Hardſhip : For, he may enter, for 
Breach of the Covenant to pay Rent, and of the Covenant to 
repair, 


In the Caſe of Andrews v. Needham, Noy 75 A Leſte for 
Years covenanted * to yield up at the End of the Term.” Blunt 


entered by an Elder Title. The Defendant was holden to be 


diſcharged of his Covenant. For, if the Land is gone, the Ob- 
ligation 1s diſcharged, | 3 


Here, 


— 
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Here, the Land is gone; and the Bankrupt is deprived by Act 
of Law, of the Ability to perform the Obligation. 


It was urged, that here is an expreſs Covenant.“ 


But here the Premiſſes are entirely gone out of the Defendant : 
He can never enjoy them. Therefore he ought not to be bound, 
even by an expreſs Covenant. 


On the ir Plea—He argued “ that the Cauſe of Action ac- 
„ crued before the Bankruptcy.” And this, he ſaid, might be 
collected from 5 G. 2. c. 30. and the Caſes determined upon it; 
and it was the Idea and Intention of the Legiſlature: Though, he 
acknowledged, the Words were againſt him. He cited 2 Stra. 
9:9. Macarty v. Barrow; and 2 Stra. 1196. Grabam v. Benton. 
He owned that the anonymous Caſe in 1 Athyns, p. 140. was 
againſt him: But that, he ſaid, was afterwards ovey-ruled, on 
6th Auguſt 1757, ex parte Talbot, before Lord Northington. He 
alſo mentioned a Cale of Francis v. Lutterel, in Chancery, laſt 
Trinity Term, before Lord Camden, in Hagen's Bankruptcy. 
And he ſaid, that in all theſe Caſes, the Words of 5 G. 2. c. zo. 
were conſidered with great Liberality. 


Here, what was due at the Time of the Bankruptcy, and what 
world be afterwards due, might have been liquidated. 


This Covenant might have been conſidered as a Security for the 
Rent. 


Mr. Mayor actually came in under the Commiſſion, as a Cre- 
ditor for this very Demand. Conſequently, it was not a contin- 
gent Debt. The Court of Chancery has let him in, to prove it. 


The whole PFenefit of this Covenant accrues to the Bankrupt's 
Creditors : Therefore he himſelf ought not to remain liable, 


Beſides, Mr. Mayor having come in and claimed, and received 
a Dividend under the Decree, he ought not to have a Remedy 
againſt the Defendant's Perſon, It is an Oppreſſion; and is fo 
treated in 2 Peere //illiams 395. He has already made his Elec- 
tion; and therefore ought not to be in a better Situation than the 
Reſt of the Creditors, and have it in his Power to take out ano- 
ther Commiſion againſt the unfortunate Bankrupt. 


Mr. Mansfield, in Reply—As to what Mr. Croſe has laſt 
ſaid— The expre/s Words of the Act of Parliament are © That 
Pair IV. Vor. IV. 6 R « the 
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* the Bankrupt ſhall be diſcharged from all Debts due or owing 
* al the Time of his becoming Bankrupt.” 


The Conteſt before the Lord Chancellor was only betwee 
the Aſſignee and the Creditors; not between the Aſſignee and the 
Bankrupt. 


Upon this Plea, the Plaintiff can not be barred. 


As to the Hardſhip lt is juſt the fame as in er contingent 
Debts. 


If it had been the Intention of the Bankrup:-Laws, that con- 
tingent Debts ſhould be diſcharged, the Legiſlature would have 
uſed other Language than they have done. This Man has 
exprefsly covenanted to do theſe Things: And therefore he is ſtill 
bound. 


I agree * That the Act of Lav! ſhall do no Man an Injury.“ 
But that does not apply to the preſent Caſe. No more does the 


Caſe cited from Moy. 


The preſent Plaintiff can by no means get rid of this Leaſe. 
Nothing appears upon the preſent Record, whereby this Cove- 
nant to indemnify, can be ditcharged. 


Tur CourT were clearly of Opinion, That as this was 
not a Caſe between Leflor and Leſſee, (in which Caſe it might have 
ſcemed hard to leave the Leſſee liable to the Covenants, when an 
Act of Law had deveſted him of the Emoluments, and veſted 
them in his Creditors ;) but a diſtinct, detached, collateral, in- 
dependent Covenant and Contract between the Plaintiff and De— 
fendant ; and the Plaintiff could have had no. Remedy under the 
Commiſſion; the Bankrupt was not diſcharged by the Certificate, 
It is his own expreſs collateral Covenant; not a Covenant that 
runs with the Land. A third Perſon ought not to be prejudi- 


ced by the Bankrupt's Breach of it. 


The Plaintiff could not have been admitted under the Commiti- 
fon, to have proved this as a Debt; For it was not a Debt at the Time 
of the Bankruptcy : It might, perhaps, never have been one. 


Judgment ought to be {or tne Plaintiff. 
Jups>:rxm for the PLAINTIFF, upon the DeMUR- 
REES: And {on the ſpecial Caſe) PLAINTIFF to 
have the IosTrA delivered to him. 


4 | Slaughter 
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Slaughter Eſq. verſus Bradock. 


H E Venus, originally laid in London, had been changed 


to the County of the City of Cheſter, upon the common 


Athdavit, on the Motion of Me: AſhLur/t, made on behalf of the 
Defendant. 


Mr. Wallace obtained a Rule for the Defendant to ſhew Caule 
Why Mr. Aſbhurſi's Rule ſhould not be diſcharged ; on Affidavit 
That the Cauſe of Action aroſe on a By-Law of the City of 


5 Cboſter ; and that it could not be fairly and impartially tried in 
« the City of Cheſter, becauſe the Jurors were intereſted,” 


Nr. Afbhbur/!, on behalf of the Defendant, now ſhewed Cauſe 
againſt this Rule. He did not pretend that the City of Che/ler 
was a proper Place to try the Cauſe in: But he urged the great 
Inconvenience of bringing up the Defendant's Witneſſes from 


Cheer to London; and propoſed that the Venue ſhould be laid 
in ſome County adjacent to Cheſter. But 


Lord MANSFIETLD obſerved, that that could not be; be— 


2uſe the Cauſe of Action did not ariſe there. [Vide piſt, p. 2458. 
It addington v. Theilwell Ejq.1 


Tur Cour held, that as the Action was Franſitory, the 
Plaintiff had a general Right to lay it where he pleaſed ; And the 
Venue ſhould not be changed, if it appeared that the County in 

which the Cauſe of Action Teally aroſe was an 1M1?PROPER County 
totry it in, And therefore, 


Mr, Wallace's Rull was made abſolute. 


Doe, Leſice of Hardman, ver/us Pilkington and Rullcl. 


N EjuzcTMENT—A Rule had been made upon the Defen-— 

dants, to ſhew Cauſe why, upon Payment of Coſts, the De- 
claration delivered in this Cauſe thould not be AuEN DI D, by 
ſtriking out the Words © Firſt Day of May in the Year of our 
4% Lord 1759. ' and inſerting, inſtead thereof, ** Firſt Day of No- 


« vember in the Fifth Year of his ſaid Majeſty's Reign ;” and 


by the ſtriking out the Words © Thirtieth Day of April,” and 
inſerting, inſtead thereof, the © Thirty-firſt Day of Oclober;“ and 
alſo by ſtriking out the“ Firit Day of May in the Year of our 
Lord 1759, and inſerting, inſtead thereof, * ſaid Firſt Day ot 


« November in the ſaid Fifth Year of his faid Majeſty's Reign : 
Upon the Motion. 


Note 


Jaturday 1Cth 


jure 1 759. 


Trinity Term 9 Geo. 3. B. R. 


c —— 4 


. 


Tz» * * _ —— — 
4 _ «44 ———ũär9 — —,ßpeßß̃ <4 — eo ct bo 


—_— 


*] don't find 


a * 2 by 
P * # ——— — 8 * 12 = — 
— 4 a *  --<v 


among lt my 


Note—This Caſe was ſo circumſtanced, that Plaintiff would 
have been barred by a Fine, if he had been put to bring a new 
Ejectment. For, the Declaration was delivered Four Years 
ago; when the Defendant pleaded ; but nothing had been 
done ſince; the Plaintiff having been ſtayed by an Injunc- 
tion out of Chancery, which had been but lately diſſolved. 
The Ejectment was brought upon an Entry made to avoid 
a Fine : And the Plaintiff was now out of Time to make a 
new Entry. 


On Tueſday the 6th of this Month, Mr. Vallace ſhewed Cauſe 
againſt thus amending the Declaration by altering the Time of 
the Demiſe ; and cited Carthew 178. Bennett v. Gandy ; where 
Leave was prayed to amend the Declaration, by altering the The 
of the Demiſe : But it was refuſed; becauſe, if the Tine was al- 

tered, that would make it a new Demiſe. 


He alſo cited P. 11 G. 2. B. R. Caſeworth v. Thomas; which, 


he ſaid, was a like Determination“. 


But in 1 Ventr, 361. and 1 Show, 207, Holt Chief Juſtice held it xo amendzble, So is 2 


3. Driver v Scrutton, So was Raffey, ex dimiſs, Lethieulliet v. Henbury. M. 5 G. 2. B. K. 


la the 4to 


In 2 Barnes, I 3. Driven, ex dim. Scrutton, v. Scrutton et al. 


Edition, 'tis It was denied to amend the Demiſe in Point of Time; and ſaid to 
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be never done without Conſent. And in 2 Barnes 154. Roe v. 
Doe, on the Demiſe of Stephenſon “ It can't be amended in the 
« Demi/e, or other Matter of Subſtance.” 


He cited, likewiſe, Carthew 401. Puleſton v. Warburton. 5 
Mod. 332. S. C. and 2 Strange 1211, Goodlitle v. Meymott. 


On the other Side, ſee the Caſe of Ain v. Parkin, ante, vol. 
2. P. 665. where all the Judges unanimouſly held © That an 
«« Ejectment was to be conſidered as the itiaus Form of an 
& Action invented under the Control of the Court, for Advance- 
« ment of Juſtice; and a Mode to try the Right in Queſtion,” 


And it was faid, that on 15th Auguſt 1768, Mr. Juſtice Yates, 
fitting in Bank at Lancofter, ordered a Declaration in Ejectment 
to be amended, There was alſo a Caſe very liberal in Favour of 
Ejectments, which was not mentioned at all. It was Small, ex 
dimiſi. Baker, v. Cole aud Skinner, in Eafter Term 1, 701. 18. 3. 
which ſee ante, p. 1:01, 


Mr. Juſtice YaTrs and Mr. Juſtice As rox thought that the 
Plaintift's being out of Time to make a new Entry was a Reaſon 


for amending ; and cited the Caſe of The Executors of the Duke 
of 
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„, Marlborough v. Widmore, in 2 Stra. 890. [and alſo, more at 
large, and rightly taken, in Fitz-Gibbon 193. ] where the Decla- 
ration was amended by laying the Promiſe as made to the Exe- 
cutors, inſtead of the Teſtator ; becauſe the Plaintiff's Action 
would otherwiſe have been loft, by the Statute of Limitation's 
having run upon the Promiſe made to the Teſtator. 


Lord MansrFitLD—An Ejectment is a mere fictitious 
Action. The Demiſe is mere Matter of Form: It does not exiſt. 
It is not like a real Title. | 


THE CovurT's final Determination was, however, 
ADJOURNED. 


Lord MANSFIEILID now declared it 


It appears upon the Affidavits, that this was an Entry to avoid 
a Fine ; and the Demiſe is laid before the Plaintiff had made 
the Entry, inſtead of being laid after the Entry. 


We are all clearly of Opinion that he ought to be at Liberty 
to amend upon Payment of Colts. 


Mr. Juſtice YATEs—It is a clear Miſtake of the Plaintiff's 
* Attorney. 


RuLE made ABSOLUTE. 


Beach, qui tam, ver/us Turner. 


N Action having been brought for exerci/ing the Trade of a 
4 Currier, without having ſerved an Apprenticeſhip, It ap- 
peared upon the Trial, that the Defendant was only a Journey- 
man. Whereupon Lord Mansfield nonſuited the Plaintitt, And 


This was merely a Queſtion upon E/rz. c. 4. F 31. © Whether 
the Statute extends to Journeymen, or only to Maſters.” 


On the laſt Day of laſt Term, Mr. Solicitor-General (Dun- 


ning) Counſel for the Plaintiff, obtained a Rule for the Defen— 
dant to ſhew Cauſe why the Judgment of Nonluit ſhould not be 
let aſide, and a new Trial had. 


Mr. I/allace, on behalf of the Defendant, now ſhewed Cauſe. 
He inſiſted “ That a Journeyman is nat within this Statute ;” and 
cited Hobbs, qui tam, v. Young, 2 Salk. 010. Caribe 162, S. C. 
It is alſo in 3 Mad. 313. Combers. 179. and 1 Show. 242, 266. 


4 
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*Vide ante, 
1162, Small, 
ex Dim ſl. 
Baker, v. Cole 
and Skinner 
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June 1769. 


Mr. Solicitor-General and Mr. Walker, in Support of the Rule, 
argued that the Act extends to the Journeyman, as well as to the 
Maſter ;' and that Both of them are within the true Meaning and 
Spirit of the Clauſe, and even within the Expre//ion of it too. 
or, the Words are in the Disjunctive—* It ſhall not be lawful 
* to ſet up, occupy, ſe, or exerciſe. Now the Servant uſes and 
exerciſes the Trade or Occupation as much as the Maſter ; though 
perbaps he can't fo well be ſaid to / t it up: And therefore the 
Legiſlature adopt the Words © fe or exerciſe” the Craft Miſtery 
or Occupation. They cited Raymond v. Chaſe : (Which may be 


ſeen ante, vol. 1. p. 2.) 


Lord MAansFIELD—T continue of the ſame Opinion that 
] was of at Gui/d/all. There is a great Difference between ſet- 
ting up a Trade; and working in it. A Man may ork in it, by 
doing a very trifling Part. | 


This Act of Parliament meant to prevent Perſons from ſetting 
up the Trade, being unqualified for it; or employing unqualified 
Perſons : But it did not mean to give a Penalty againſt Both, A 
Journeyman does not exerciſe the Trade, 


I am ſatisfied that the Spirit of the Act means to prevent the 


Maſter only, from ſetting up the Trade, Himſelf being unquali- 
fied ; or employing unqualified Perſons ; but that it was x9 in- 


tended againſt the Journeyman himjel}. 


Ir, Juſtice YaTEs and Mr. Juſtice AsToN concurred, 
Per CUR... unanimouſly — 


RULE DISCHARGED. 


Waddington vera Thellwell Eſq. 


PON the Firſt Day of this Term, Mr. Kenyon moved to 
change the Venue from Middleſex to DENBIGnſhÞtre, 


But Mr. Cowper, the Clerk of the Rules, objected to the 
Regularity of a Motion © to change the Venue into a Welch 


„County.“ 


The Cour, having the ſame Scruple, deſired Mr. Kenyon 
to look into the Caſes; particularly two in Sir 7% Strange's 


2d Volume, Moore v. Fernyboutb, p. 1258, and Tindale v. 
3 CWynne, 
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Coyne, p. 1270; and a later Caſe in this Court, of Richards et 
Ur. v. Traherne, Paſch. 1755, 28 G. 2. 


Mr. Kenyon anſwered, that though the Venue ſhould be 
changed into a ZYe/ch County, yet the Proceſs would be directed 
into the next Erg/zſh County: So that it would be tantamount to 
changing it into the next Erg/ſh County, 


It was adjourned, in Order that Mr. Kenyon might look into 
the Caſes, and move it again. 


On the Day following, (whieh was Saturday 27th of May,) 
Lord MaANSFIELPD told Mr. Kenyon, that the Caſes of Motions 
to change the Venue into Hales, had been looked into; and that 
the Point remained andetermined. 


Mr. Juftice AsToxN obſerved that it could not be removed into 
the next Eugliſʒu County; becauſe the Cauſe of Action did not 
ariſe there. Mr. Juſtice Deniſon, when at the Bar, had in ſeve— 
ral Caſes agreed to give material Evidence in the Welch County. 
He aid, He did not fec why it might not be changed into Wales : 
And in the Cafe of Richards et Ux. v. Trahernc, be mentioned the 
Caſe of Sir Thomas Stradling v. Morgon, in Plowden 200. where 
the Venue was laid at Ca- 4% in Glamorganſhi ire ; and the Venire 


facias was awarded to the Sheriff of Hereford/hire, the next ad- 


joining County ; to ſummon a Jury from the Neighbourhood of 
Leomynſter in Flerefordſhire, which is the Vitne next adjoining to 
the Jown of Cardijfe The Reaſon why it can not be changed 
ine the next Eng//p County is (as it was there ſaid) ** that the 

* Caule of Action did not ariſe in the County to which it is 
„ prayed to be changed.“ 


Though the Caſe of Richards v. Traherne was not deter- t, vs argo- 
mined*, yet the Arguments there uſed were very ſtrong for cd on Monday 


changing the Venue into a //elch County. FOO 8 5 
oY 5 5 


Mr. Price (for changing the Venue from M ddleſex to Glamorganſhire,) and Mr. Hume Campbell and Mr. 
Alton (againſt charging it.) It was ayreed, that Caſes were both Ways. "The Rule was enlaiged: But it 
never came on again, | believe, the Cauſe was afterwarcs tried at Hereford, 


It is a great Inconvenience, not to be at Liberty to change it 
into a J/elch County; but to be obliged to bring Witneſſes to a 
great Liſtance, 


+ Though Sir John range made his Rule abſolute, for +1 have a 


changing the Venue from Loudon to Carmartien, 01 Affidavit of ws xk i 


Service, in the Caſe of Tindale v. Gwynne ; yet the Court would Coun, in 

Trin. 1748, 
21 & 22 G 2, Price +. Griffiths, where the ſame Point was twice diſcuſſed, both at the Bar and on the 
Bench ; but it was left, at laſt, undetermined. Sir John Strange there attcited, that the Court were apprized 
of the Rule he made abiolute in Tindale v. Gwynne, 


not 
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not have made ſuch a Rule abſolute, if they had thought it a 
* Noble v, wrong one. And “ Six or Seven Cates were cited by Mr. Price, 
Tingall, 4. to prove“ that was the conſtant Practice in the Court of Ex- 
24 W 2. "7 „. wer” 
W aitmore v. cnequel 25 
Gardiner, P 48. 2. Clirk v Philip:. M. 8 G. 2. Perry v. Peale, Tr. 13 C. 2, Stent v. Owen, 
M. 22 G. 2. Stent v. Angel, M 22 G. 2. 


A RuLE was therefore granted, to SHEW Cavusr why this 
Venue ſhould not be changed irom Middleſex to Denbigb- 


ire. 


Lord Maxs FIELD ſaid he did not r ft fee why the Court 
Mould refuſe to change it into the next Eng; County; as the 
ſame Reaſons ſeemed to hold for doing that, as for changing it 
from one Engliſh County into another Eg, County. But Mr. 
| juſtice Deniſon had ſatisfied him that there was a good Reaſon for 
| refuling it: Which is, that the Form of the Apadavit is lo religi- 
ouſly ſectled, that it can not be departcd from; and in the Caſe 
of changing it to the next gif County, they can not ſwear in 
that Form which is eſſentially requiſite on uch Motions ; namely, 
«© That the Cauſe of Action AROSE IN He County into which it is 
« prayed to change the Venue; and no? elſewhere, out of the ſaid 
„ County,” (where it was originally laid.) 


On Thurſday the 1ſt of this preſent Month of June, Mr. 8 
Kenyon moved to make the Rule abſolute, upon an Affidavit ot 8 
Service. 


And there being 20 Defence — 


The Rull was made ABSOLUurz. 


Rex ves Dr. Pettiward et al. Juſtices of Peace for 
Surry. 


N Tueſday z 11t of January laſt, Sir Fletcher Norton and Mr. 

Cox ſhewed Cauſe againſt a Mandamus, to be directed to 

the ſaid Juſtices of Peace, commanding them to appoint Surveyors 
of the Highway for the Pariſh of Bazzer/ea, out of a Liſt returned 
to them on the Part of the Pariſh ; all of whom they had re- 


jected, and had appointed another Perſon not named in the faid 
Liit. 


The Cauſe they ſhewed was, that the Liſt returned to the Juſ- 
tices was net a regular L:i?, agrecable to the Directions of 
the late Act of Parliament of 7 C. 3. c. 42. ect. 1. Nor was the 
Aſſembly holden on the 22d of September 1768, who made this 
Liſt, and returned it to the Juſtices, regularly helden; ſeveral of 
the necetilary Parith Officers not being preſent. 


I Iſt. There 
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iſt. There was 20 Churchwarden preſent, no Tithingman, no 
Headborough, no Conftable : Whereas the Act directs, © that upon 
% 22d September in every Year, (unleſs that Day ſhall be Sunday, 
« and then on the Day following,) the Conſtables, Headboroughs, 
«© Tithingmen, Churchwardens, Surveyor or Surveyors of the 
« Highways, and Houfeholders, being aſſeſſed to any parochial 
« or public Rate, ſhall aſſemble together at the Church Ce; and 
% the major Part of them fo aſſembled, ſhall make a Liſt &c.” 


:dly. It had Marks of Fraud upon it: For, it was ntitled as 
if all theſe Perſons had been preſent, | 


3dly. It was made at a riotous Aſſembly of the lower Sort of 
People ; and conſiſted of improper Perlons. 


They offered Affidavits in Proof of their Allegations. But 


Lord MaAxsFIzLD and Mr. Juſtice VArzEs ſaid—We can't 
determine this, upon Motion: The other Side have no Opportu- 
nity of controverting theſe Affidavits. It is upoa a new Act of 
Parliament. The Juſtices muſt make a Return. 


The RuLE was made abſolute, for a MAN DAMVUs. 


To this Mandamus the Juſtices returned the firſt Objection 
abovementioned. Upon which, a Motion was made for an Infor- 
mation againſt them for a falſe Return: And a Rule “ to ſhew 
« Cauſe” was granted upon that Motion. 


On ſhewing Cauſe, now, againſt ſuch Information, 


The Queſtion intended to be brought before the Court was— 
* Whether it was efentzally requiſite, that /me Perſgn or Per- 
« ſons of each Body particularly ſpecified in the Act of Parlia- 
«© ment, (Conſtables, Headboroughs, Tithingmen, Church- 
«© wardens, Surveyors, and Hou! cholders,) (ould be preſent at 
e the Pariſh Meeting appoint ted for naming Perions. to be. re 
* turned to the Juſtice 8 * Or, 3 In other Words, © Whether the 
„ Conſtables, 3 35, Tithingmen, Churchwardens, Sur- 


* veyors, and Houlcholders, were m. de CONSTITUENT Parts 
« of ſuch Aſſembly, fo that fotne of each Body mult neceſſarily 
cc 


be preſent, as being of the Quorum.” 


The CourT had great Ditliculty, how to come at this 
Queſtion in the Situation of the preſent Cate. 


They thought proper to diſcharge the preſent Rule. 
Vor. IV. PaR T IV. 6 T But 
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But they ſeemed to incline very ſtrongly, that the Legiſlature 
only meant it to be a full parochial Mecting, without intendin 
that Each of theſe Bodies ſhovld be ſuch eſſential conſtituent 


Parts of it, that their Acts would be annulled and made void by = 
the Abſence of the Churchwardens, or of the Conſtables, or a 
Headboroughs, or Tithingmen, or other reſpective Denomina- > 
tion, 


Mr. Juſtice As rod obſerved, that a Conſtable might perhaps 
die juſt before the Meeting; or might abſent Dime o Purpoſe 
to fruſtrate the Effects of the Meeting : And it was not probable 
that the Legiſlature mcant that ſuch Abſence ſhould render the 


Acts of the Mecting null and void. 


Tueſday 13th Taſwell ver ſis Stone, 
June 17099. 

HIS was an Action of Debt on a former judgment: And 
Judgment was ſigned in the preſent Action, for want of a 


Plea. 


Mr. Wallace, on behalf of the Plaintiff, ſhewed Cauſe againſt 
a Rule which had been obtained by Mr. Mansfield, tor the Plain- 
tiff to ſhew Cauſe why the Judgment figned in this preſent Ac- 
tion ſhould not be ſet aſide; and farther: Proceedings in this lat- 
ter Action ſtayed, until the Determination of the Writ of Error 
now depending upon the former Judgment upon which this latter 
Action is brought. 


There was an Affidavit on the Part of the Defendant, * That 
e the Plaintiff did, in Triniiy Vacation Jait, bring his Action 
« againſt the Defendant; and obtained Judgment "againſt him. 
« That the Defendant thereupon brought a Writ of Error, and 
« hath tranſcribed Cc: And it ſtill remains wnderermined. That 
« Two or Three Days before this prefent Trinity Term, the De- 
“ fendant was ſerved with a Copy of a Bill of Middleſex, in a 
%% Plea of Debt on the ſaid Judgment obtained againſt him as 
« aforeſaid: And on the firſt Day of this preſent Triniy Term, 
ce the Plaintif cauſed to be filed a Declaration de bene ce, in the 
latter Action, againit the Defendant, and hath end Judgment 
* againſt him for want of a Plea; although the ſaid lag 
* in Error have been regular, and are not yet determincd.” 


Mr. 7/allace urged, that there was no Pretence for ſertiug gſide 
this latter judgment; And the Defendant came too late, even to 
ſiay Proceedings upon it ; becauſe Execution was gone out upon it, 


and the Sherilf i 18 actually in Poſſeſion upon this Execution. 
The 
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this latter Judgment: Put, on the other Hand, it was highly 
proper to ffay Proceedings upon it; as it would be unreaſonable 
that the Plaintiff ſhould proceed in executing a judgment which 
would of Courſe fall to the Ground, in cate the original Judg- 
ment, upon which it was founded, ſhould be rever/cd. 


Mr. Wallace then prayed, that the Defendant might be re- 
ſtrained trom bringing a Bill in Equity, 


Tur Cour thought this reaſonable : And Mr, RMansfield 
conſented to it. 


4 Bertie verſus Pickering et Ux'. 
4 HIS was an Action of Treſpaſs. One of the Counts 


was © for taking Goods,” generally; without ſpecifying the 
and One Penny Damages. 
On Saturday the 15th of April laſt, Mr. Lucas moved in Ar- 
reſt of Judgment, upon the Authority of Hit v. Effngton, in 
i Strange 637*: And had a Rule to ſhew Caule. 


Mr. Serjeant Burland and Mr. Barnes now ſhewed Cauſe. 


There is a Diſtinction between Trover and Treſpaſs. 2 Strange 
1994. Smalley v. Kerjoot et U: And more fully, in Anarews, 
242 to 247. 9. C. 


And here the Particulars are ſpecified in other Counts in the 
Declaration. After a Verdict, if the / alue be not ſet forth in the 
Declaration, it is nevertheleſs good. It would be good in an 
Action for Goods fold and delivered. The ſame Reaſon would 
hold there, as in Treſpaſs. 


They are too late with their Motion in Arreſt of Judgment. 
They might have taken Advantage of it on their Demurrer: But 
that they have withdrawn. I Strange 425. Edwards v. Blunt. 


However, the Declaration is certain enough. I Ii. 303. 


There is a Dig erence, where a ſpecific Thing is to be recovered; 
and where Damages only are to be recovered, and not the Thing 
itſelf. For which Diſtinction, they cited 1 Lev. 303. Penny v. 


Cro. Jac. 435. Tobns v. Wiifon. 
I 


The Cour were clear, that there was no Reaſon to /t afide 


Particulars. A general Verdict had been found for the Plaintiff ; 


Norris, They alſo cited Cre. Fac. 664. Bancroft v. Coo; and 


Lord 


* Vide 2 Id. 


Raym. 1410. 
8. C. 
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The Reaſon 
given in 2d 
Lord Raym. 


Lord MAN SFIH TDI am thoroughly ſatisfied with the 
Reaſon why in an Action of Treſpaſs for Goods taken away, the 
Particulars ought to be ſpecified : For, how can the Defendant 
juſtify, unleſs the Goods are ſpecified ? How can he juſtify taking 
divers Goods ? 


The true * Reaſon is, “ That the Defendant can not juſtify, 
* unleſs the Particulars are ſpecified.” 


1410. is © that the Recovery could not be pleaded in Bar of another Action brought for the ſame Goods.“ 


In Stra, 637, 


* Vide ante, 


vol. 2. p. 749. 
Sch leb. 


1759. 


no Reaſon at all is given. 


Mr. Juſtice LVArEs concurred in this as the true * Reaſon.— 
This is a general Verdict: And therefore if one Count is bad, the 
Judgment mult be arreſted. 


Per CuR'. | 
JorGMENT ARRESTED. 


Rex gerſus Inhabitants of Clace in the County of 
Glamorgan : 


Or, Rex verſus Lewis and Seven Others. 


N Mond.:y the 5th of this Month, Mr. Aſhhurſt, on behalf of 

the Defendants, moved for a PRxocHDEN DO to a Certigrari 
to the Quarter Seſſions of the Peace for the County of Glamor- 
gan in Wales, „to remove an Indictment from thence into this 
« Court :” For that an Indictment ought not to be removed up 
hither, in the % Inſtance ; there being a Court of Grand Seſſions 
there. They can not come hither per Saltum. The Indictment 
was for not repairing a Highway, which it charged the Defen- 
dants to be bound, ratione tenure, to do. 


He cited Rex v. Grynne & et al; Hil. 32G. 2. in this Court. 


RuLE to ſhew CAusx. 


Mr. Poole, on behalf of the Proſecutor, now ſhewed Cauſe 
againſt the Iſſuing of a Procedendo. | 


He cited Hawk. P. C. lib. 2. p. 287. 25, 27, 28. to ſhew, that 
the Praſecutor has a Right (though perhaps the Defendant may 
not,) to a Certiorari to remove any Indictment taken in Wales, 
for a Crime not Capital; either at the Grand Seſſions, or at a 
Seſſions of the Peace, 


The 
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The Caſe of Cardiſte Bridge, in 1 Lord Raym. 580. and 1 Salk. 
146. is an expreſs "Determination in Point * that a Certiorari 
« does lie to the Juſtices of Peace in Wales, patting over the 


Grand Seſſions per Saltum; and that it is the conſtant Practice 


e to grant them.“ 


This Certiorari is %; and the Defendants have et appeared : 
Therefore they can not apply for a Procedendo. It is a Certiorari 
at the Inſtance of the Proſecutor. The Defendants can not apply 
to {end it back, without aftigning a ſpecial Reaſon. Here, no 


ſpecial Ground is alligned : Ang. there are only Three Defen- 
dants, out of Seven, who apply for it. 


Mr. Dunning and Mr. Aſbburſt, contra, for the Defendants, 


argued that the Court 8 granting a Procedendo, in ſuch a Caſe as 


this, is di/crettonary. It is nit of Conrſe, for the Proſecutor to 
remove Indictments out of Valles, though not Capital. The 


Court will refuſe it to him, when equal Juſtics can be done be- 
low. 


2 Hawh. P. C. 287. That the Court is bound to award it at 
« the Inſtance of the King, only relates to the Crown, when 
the King applies by his Attorney-General. The Officer of the 


Crown, proſecuting for the Crocon has indeed fuch a Privilege: 
But not a common Proſecutor of an Indictment. 


In a Note at the End of Draiton and Corteriil v. Smith, 2 
Buljtr. 158. It was ſaid by Coke Chief Juſtice, and agreed by 


the whole Court, that the Court have Power to remove Records 


from Durham But they will not do it; * becauſe they have Law 
and Pleadings ere, as this Court has here.” The fame Rea— 

ſon holds here. The Grand Seſſions in /Yales have the ſame 
Power in Wales, as this Court has here :* "They ought to have 
gone thither firſt. They can not come hither per Saltum, with- 
out laying a ſpecial Ground. Whereas this Indistment came 
hither as of Courſe : And there is Nothing particular in the Caſe. 
Tis a ſimple Indictment for not repairing a Highway : And the 
Certiorari to remove it hither would not have been granted, if 
the Court had been apprizzd what it was. This Removal up to 
this Court is oppreſſive and vexatious : For, it might juſt as well 


be tried in Wales, either at the Quarter Seſſions, or at the Grand 
Setlions, as here. 


As to the Return to the Certiorari being fied; and our not hav- 
ing appeared to the Indiftment—We could not hinder their ug. 
They could do that, without our having an Opportunity to ob— 


ject to it: It is of Courſe, And the Reaton we did not appear to 
Faak IV. Vor. IV. 6 U 
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the Indictment, was the Apprehenſion of our being thereby pre- 
cluded from making this Motion. 


They deſired to have it underſtood, that their Motion was not 
grounded on the Want of Power in this Court © to grant ſuch a 
« Certiorari,” but upon tne Ground of Diſeretion. 


Lord MAansFitLD—This is a Certiorari to the Quarter 
Seſſions of a HY elch County, to remove an Indictment againſt 
Fight or Nine Perſons for not repairing a Highway; which it 


charges them with being bound to repair ratione tenure. 


believe there is a Diſtinction, (and it has been attended to 

lately,) between an Indictment only in the Name of the Crown, 

(as all Indictments muſt be ;) and an Indictment actually proſe- 

cuted by the Oficer of the Crown. In the latter Caſe, the King 

has undoubtedly a Right to proſecute in what Court he pleaſes. 

Ine Name remember a Caſe from Friſtol, * where the Attorney-General, 
Sagar on behalf of the Crown, moved for a Certiorari to remove ſome 
Oneſiphorus Orders of two Juſtices made for the Relief of Glaſsmakers 
ADIOS * from an Over-Charge upon them by the Officers of Exciſe: And 
t was in Ea. it was holden “ That the King had a Right in every Caſe where 
ler Term 4 the Crown is concerned, to demand a Certiorari; and that 
1754, 27 G. « the Court are bound to grant it, unleſs the King's Right to it 


2. His Lord- : Z Rt 
ſhip was then is reſtrained by ſome Act of Parliament. 


Eimſelf Attor- 
ney-General, and made the Motion, 


+ The Name In the Caſe of Richmond Park,+ I prayed a Certiorari, as At- 
3 torney- General, in the Name of the Crown: And, though I 
King again moved it on the Part of the Defendant, the Court were of Opi- 
Deborah Bur- nion “ Thar the King's Attorney-General had a Right to de- 


ſs: a : . 
in el hg, % mand it, when it appeared that the Right of the Crown was 


ſame Eaſter „ in Queſtion.” 
Term 27 G. | 
2. He declared that he made the Motion by ſpecial Order from the King, (who was deſirous that the Right 


ſhould be ſolemnly tried.) 


Therefore, in ſuch Caſes, the Court will exerciſe zo Diſcretion. 


But where the Matter 1s really profecuted only by a privare 
Perſon, (which private Perfon is under the Control of the At- 
torney-General, who may ſtop the Proſecution,) there is a Diſ- 
tin d ion. 


In the Caſe of an Application on the Part of the Proſecutor, 
for a Certiorari; it goes of Courſe : In Caſes of Application by 
the, Defendant, there muit be a ſpecial Ground laid, in order to 
remove it from Malis, or from any Juriſdiction whatſoever, 
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This Certiorari is moved for by the Proſecutor. What Ground 
is ſhewn © why he ſhould not have it?“ None. 


This is not a Diſpute between the Grand Seſſions and this 
Court, about Juriſdiction, 


Here are Eight or Nine Defendants concerned in a Queſtion 
about repairing a Highway, ratione tenvre. I don't know how 
many Couſins theſe Eight or Nine Defendants may have at the 
Quarter Seſſions in Wales. 


Mr. Juſtice VA ES concurred. 


The Crown has a Right, in general, to a Certiorari: And 9 
ſufficient Reaſon is ſhewn why the Proſecutor ought at, to have 
it, in the Caſe now before the Court. 


Beſides, as this Certiorari is ed, the proper previous Motion 
to this Motion for a Procedendo, would have been *©* to tate the 
Certiorari off from the File- For, you can't move for a Proce- 
dendo whiltt it is upon the File here. 


But the Proſecutor has a Right to remove his Indictment, - 
/e/s ſome Ground be laid before the Court, to the Contrary. 


Juſtice AsTon—The King has a Right to chooſe his 
one But the Court will not remove Indictments from the 


GRAND Seſſions at the Application of a * Defendant, without - In a Caſe of 


Grounds. 


Application of the Diſindant, but at the Initance of the Proſecutor. 


In the Caſe of Berwick, (Rex v. Cowle) a Caſe was cited of 
Trin. 12 G. 1. B. R. Rex v. Lewis ; where the Defendant moved 
for a Certiorari to remove an Indictinent for a Miſdemeanour, 
from the Grand Seſſions of Angleſea And it was granted, upon 
producing an Affidavit, induc eng a Suſpicion * that a fair Trial 
% could not be had in Wales.” [Vide ante, vol. 2. p. 861, 
862. and 1 Strange, 704. ] 


Rex v. Owen 


Parry and 
G3inor Thomas, (never determined) where Mr. Juſtice Aſton moved for a Procedendo, Mr. Juſtice Wilmot 


{aid (on Saturday zth May 1759) that he had looked into the Cafe o Theodore Morris, reported in 1 Ventris 
146, and 2 Keble 724,729. And that it appeared by the Rule- Book, that the Certiorari did not iſſue at the 


In the Caſe of Rex v. Berkeley and Bragg, on dhe Glaſs Act“, » He meant 


in Lord Chief Juſtice Ryder's Time. The Court were clear in - v. One- 
Opinion * that the Words in 2 Hawk. P. C. 287. ſect. 27. re- Tingall et al. 


For, Nor- 
borne Berke- 
ley and 
The Charles Bragg 
made that 
Or der 0 


lated merely to the Crown. 
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| 


The true Diſtinction is, that where the Profecutor moves for it, 
it goes of Courſe : But the Defendant muſt ſhew a ſpecial Ground, 
to obtain it, or to remove the Record back azam by Procedendo. 


Mr. Juſtice Wi1rLLEs was of the ſame Opinion with Lord 
Mansfield and the T'wo other Judges. 


Tyr Rur „ to ſhew Cauſe why there ſhould not be a Pro- 
„% cedendo,” was DISCHARGED. 


Wedneſday Wann qui tam &c, derſus Jeiiries. 
14th June | 
1769. 


HIS was an Action for the Penalty of not paying the 
Stamp-Duty upon an Indenture of Apprenticeſhip. Upon 
the Trial a Verdict was given for the Plaintiff. 


On Saturday laſt, (the 10th Inſtant,) Mr. Aſbhur moved on 
behalf of the Pefendant, that the Plaintiff might ſhew Cauſ- 
why he thould not be reſtrained from entering up his Judgment ; 
The Defendant having, fince the obtaining the Verdict in this 
Cauſe, and before the 1{t of September 1560, paid the Duties 
upon the Sum omitted to be inſerted in the Indentures of A 
prenticeſhip, to the St:mp-Office, purſuant to an Act of the laſt 

19 G. z. e. Seſfions , which diſcharges Perſons who have incurred any Pe- 
37.4. nalties, by {uch Omitlions, of and from the ſaid Penalties, upon 
their paying the Duty on or beſore the iſt of September 1769. 


RUuLz to ſhew Cavsr. 


Mr. Serjeant Davy and Mr. Mansfield now ſhewed Cauſe. The 
Act ſays, „that if the Duty before neglected to be paid ſhall be 
« paid in on or before the iſt of September 1709; and the In- 
« dentures be tendered to be ſtampt, any Time before the 29th 
«© of the fame Month; the Perſon who has incurred the Penalt 
*« by the Omiſſion ſhall be diſcharged of and from the ſaid Pe- 


c nalties.“ 


Th 113 Verdict was obtained, upon an Action brought and tried 
before the making of the Act. 


The Qneſtion is, © Whether this Act thall relate to Actions 
« commenced before the firſt Day of the Seſſions in which it 


6 paſſed.” 


hey argued, that it did ct. The Right is veſted in the 
x by 


Plaintiff: The Act extends only to Actions tt be brought in fu- 
1 ture. 
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ture. 2 Inſt. 292. applies fully to the preſent Caſe: “ Nova 
« Conflitutio futuris formam imponere debet, non preteritis.” 


There was a Caſe ſoon after the Statute made for preventing of 

Frauds and Perjuries, * which enacts “ that from and after 24. * Vide 29 
% June 1677, no Action ſhall be brought whereby to charge pe 
© any Perſon upon any Agreement made upon Conſideration of * 3 
© Marriage, unleſs ſuch Agreement, or ſome Memorandum or 
«© Note thereof, ſhall be in Writing, Sc.“ That Promiſe was 
made before the Day ſpecified in the Act: The Action was not 
brought till after it. The Court held © That the Act could not 
have a Retroſpect to take away an Action to which the Plain- 
* tiff was before entitled.” The Name of that Caſe was Gilmore 
v. Shuter : and it is reported in 2 Show. 16. 2 Mod. 310. 2 
Lev. 227. 1 Ventr. 330, and Sir Thomas Jones 108. It was 
holden, * that the Statute extended only to Promiſes made after 
„% that 24th of June. 

In the preſent Caſe, theres was a Right veſted by the Lepiſla- 
ture; which veited Right ſhall not be taken away from an nne 
cent Man, in Favour of an Offender, 


An Act of Parliament ſhall never be ſo conſtrued as to do an 
Injuſtice. Sir Francis Barrimgton's Cale, 8 Rep. 136. 6. 


Note. Lord MANS$F1ELD put a Queſtion, What was the Mean- 
ing of the Words inferted in a Farentheſis in this 4th Claute 
of the Act—*< (of which timely Notice is to be given in the 


« London Gazette)” *+ + The Words 
| are Upon 
„ Payment &c, and tendering the Indentures &c, to be ſtamped, at the ſame Time, or at any Time on or 


before 2qth September 1769, (of which, timely No ice 1s to oe given in the London Gazette, the lame 
** Indentures &c. ſhall be good and available &c." 


Mr. Aſbhurſt, on behalf of the Defendant, wouid have had it 


underſtood of Notice given by the Commu/ſ2ners. 


Mr. Juſtice Lars and the Two Other Judges ſeemed to 


come into that Conſtruction. 


But Lord MansF1r1D underſtood it of Notice given by the 
Delinquent. And Mr. Juſtice As rox afterwards ſaid, it meant 
public Notice, in order to make the, Indenture capable of being 
given in Evidence. : "$2 


Mr. //hburſ{— The Commiſſioners of Stamp-Duties have pub- 
liſhed a Notice in the Gazezte,F to all Perſous who hed omitted f See Gazette, 
to pay the ſeveral Rates and Duties, That upon Payment of the 2 2 . 
« ſame on or before iſt September then next following, the In- May 17%, 
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« denture ſhould be good and valid, and the Perſon offending be 
* excuſed from any Penalty incurred by the Omiſſion thereof.“ 


The Reaſon, he ſaid, of inſerting this Clauſe in the Act was 
becauſe the Act related to ſo many different Subjects, that it 
might be eafily overlooked, and remain unknown to many Per- 
ſons. And ſo it has been underſtood at the Stamp- Office. 


This Act has no Proviſo to fave Actions already commenced : 
And therefore it extends to ſuch Actions. The Court will not 
add ſuch a Proviſo, when the Legiſlature have 0.777-d it. The 
Words are very ſftrong—* That the Perſon paying the Buty &c, 
ce, ſhall be acquitted and diſcharged of and from the ſaid Pe- 


« ties. 5 


Grlmore's Caſe was plain and clear, upon the Words of that Act A 
of Parliament of 29 C. 2. "of 
And Sir Francis Parrington's Cale is not, in it's Principles, 2 
contrary to my Conſtruction. 1 
We may take Advantage of this Matter nu, as well as by a 1 
Plea after the laſt Continuance. 1 
| FE: 

All the former Acts have had Proviſoes in them, to ſave Ac- : 
tions already brought. As this has no ſuch Proviſo, they are not 8 
ſaved. #. 
Lord MANSFIELD obſerved, that Mr. Afbhurſt's Argu— | 7 

ment would equally prove, That if Judgment had been iigned 1 
« upon this Verdict, and Execution taken out; and the Duty af- i 
« terwards paid in to the Stamp-Office, purſuant to the Direc- ä ; 


tions of this Act; the Money levied ought to be refunded.” 


Here is a Right veſted: And it is not to be imagined that the 
| Legiſlature could by general Words mean to take it away from the 
| Perſon in whom it was ſo /egally veſted, and who had been at a 
great Deal of Coſt and Charge in proſecuting. They certainly 
meant future Actions. Otherwiſe, it would be puniſhing the In- 
nocent inſtead of the Guilty. It can never be the true Conſtruc- 
tion of this Act; to take away this veſted Right, and puniſh the 
innocent Purſuer of it with Co/fs. 


Mr. Juſtice YATEs clearly concurred with Lord MansFIELD. 


The Title of the Act is“ for allowing further Time for pay- 

« ing Duties omitted to be paid upon Contracts with Clerks and 
« Apprentices :” And the Words of this Clauſe are—* that the 

| 3 «© Perſons 
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«© Perſons who have incurred any Penalties by the Omiſſions 
«* aforeſaid, thall be acquitted and diſcharged of and from the 


<< {11d Penalties.” 


The Payment ought to be made, fo that it can be given in evi- 
dence at the Trial. It was meant to bar all future Actions to 


be commenced after the Duty had been paid purſuant to this 


Act; and upon the Trial whereof, ſuch Payment could be given 
in Evidence. But it would be very ſtrange, if we ſhould make 


a Conſtruction with a Retroſpect, to puniſh an innocent Man, in 
Favour of an Offender. 


I am of Opinion, that the Defendant could not have helped 
himſelf by a Plea after the laſt Continuance. For, the Act of 
Parliament means that the omitted Duty ſhould be paid, /o that 


the Payment of it may be given in Evidence at the Trial of the 
Caule. 


Mr. Juſtice AsToN and Mr. Juſtice WiLLEs concurred. They 
repeated and adopted the Reaſons already rehearſed ; and were 
clearly of Opinion, that this Act of Parliament does not extend to 
Actions that had been brought prior to the making of it. 


Lord MansFltLD—Therefore the Verdict ought to 
and: And the Rule mult be diſcharged. 


Rur.rt DISCUARGED. 
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i Tueſday 14th 1 Ser- 1 W 
| — John Sibly vez as Penhallow Cuming Eſq. | 


HIS was an Action of Debt on the Statute of 2 G. 2. 
c. 24. intitled © An Act for the more effectual prevent- 
« ing Bribery and Corruption in the Elections of Members to 
« ſerve in Parliament :” And the Defendant pleaded N. debet.” 


It was tried at the laſt Aſſizes holden at Bedmin, for the County 
of Cornwall: When a Verdict was found for the Plaintiff, on the 
5th, 7th, gth, 11th and 13th Counts, in the Penalties of 25004. 
ſubject to the Opinion of the Court on the following Caſe. 


Cast—The Defendant proved a Copy of a Judgment in the 
Court of Common Pleas, of Hilary Term 9 Ges. 3. between the 
ſaid Penhallow Cuming Eiq. Plaintiff, and the faid John Sibly, 
Defendant : By which, it appears that the. Defendant was 
* convicted for bribing R:chard Beard and Fohn Crews.” Fe 
alſo proved a Capias ad reſpondendum, iſſued in the fame Cauſe on 


the 2oth of December 1708, teited 28th November 1763. 


The ſaid Richard Beard gave Evidence, That he was a Wit- 
neſs for the Plaintiff in the /a/d Cauſe Cuming againſt Sibly ; and 
proved at the Trial, © that %%% gave him Three Guineas for his 
*« Vote;” and further gave Evidence, in this Caule, “that faid 
* Cuming's Servant came to him in Fanuary laſt, and defired him 
* to come to his Maſter's Houſe : That before the ſaid Time, he 
had made no Diſcovery of the Bribery, That Mr. Philips, an 
« Attorney, examined him about it; and be made an Afidavit of 


<< the ſaid Bribery : But he did not then /e, Mr. Cuming.” 


* * - * 
. — 


* 


Nicolas Philips gave Evidence, * that he was a Commiſſioner 
«* for taking Affidavits, both in the Court of Common Pleas and 
King's Bench. That in January laſt, he received a Letter from 


4 « Mr. 
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„ Mr. Cuming, deſiting him to come to his Houſe: And he 
« went, accordingly. That Mr. Cuming then defired him to 
* take the Afidavirs of ſeveral Perſons, and (amongſt the Reſt) 
* of ſaid Richard Beard and John Crews, with regard to the Bri- 
© bery-Money diſtributed by Sibly to the Voters of Tregony at 
ce the laſt Election. That he accordingly o the ſaid Affidavits, 
« for the Purpoſe, as he believes, of lettling the Declaration in 
the ſaid Cauſe, Cuming againſt S:bly,” 


QursTION— Whether CumMinG is a DISCOVERER, under 
the Act of Parliament; ſo as to be di/charged from the 
«« Penalties and Difabilitics incurred by the Offences men- 
« tioned in the Declaration in this Cauſe ?” 


Mr. Serjeant Burland, on behalf of the Plaintiff; objeted—1it, 
That this Matter ought not to have been admitted to be given 77 
Evidence: It ought to have been pleaded. 2diy, That the De- 
fendant was hot the Diſcoverer. 


Firſt This Demand being grounded on an Act of Parliament; 
and an Excuſe made in Diſcbarge of the Demand; it ought to 
have been ſpecially ſet forth in Pleading; that the Court might 


judge of it. Co. Litt. 282. Hob. 296. 


It is not proper for the Jury to judge of; eſpecially, when it 
is Matter of Record. 


In Co. Le. 303, The Diſtinction is taken between Matter of 
Subſtance, and Matter of Inducement; as to the Manner of al- 
ledging and anſwering it. Special and ſubſtantial Matter mult 
be ipecially anſwered. 


And the Caſe of Waites v. Briggs, in 2 Salk. 565, eee 


that Diſtinction. [See alſo 5 Mod. 8, 9. 8. C.] 


Upon Nil debet, any Thing may be given in Evidence to ſhew 
that he was diſcharged of the Debt, unleſs it be a collateral Mat- 
ter. But here, it is a collateral Matter. And he compared it to 
the Caſe of a former judgment and Recovery for the ſame 
Offence; which can not be given in Evidence, but muſt be 


Fieaded. 


The Caſe of Bredon, qui tam, v. Harman, 1 Strange 701. 
where a Record of a former Recovery was denied to be received 
in Evidence, he ſaid, was exactly ſimilar to the preſent Caſe. 
Eyre, Chief Juſtice, held, that it ought to have been pleaded : 
And then the Plaintiff might have replied © Nul tiel Record,” or 
that it was obtained by Fraud. This Indemnity (which is a co/- 
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lateral Matter of Record) ought for the fame Reaſon, to have 
been pleaded. 


* Vide ante, This Caſe differs from the Caſe of Sutton v. Biſhop*, and from 


1 Gardiner v. Horne r. For, in thoſe Caſes, the Indemnity could 


TIS not have been pleaded : But here, the Indemnity is completed by 


Ch. |. Wines; Judgment before the Action was brought. 
tried before 
Mr. Baron 
Smythe. 


This Method of giving it in Evidence would be an Evaſion cf 
the Statute of 4 Ann. c. 16. $7. which excepts Penal Statutes, 
So, on 21 J. 1. c. 4. there would have been no Need of the Ex- 
ceptions in the fifth Section of it. This Act has been conſtrued 
to extend only to former Acts of Parliament, and not to ſubſe- 
quent Ones: Therefore I only uſe it as an Argument « That 
* before that Act, it muſt have been pleaded.” 


4 He concluded this Firſt Point with obſerving that a Plea of 
[ Nil d:bet differs from the general Iſſue of Non afſumpfit : In 
| which Caſe, any Thing that ſhews a Diſcharge from the Demand 
may be given in Evidence. 


SrcoxnD PornT—Whether (even ſuppoſing that it might be 
given in Evidence) this Evidence ſhews That Cuming was the 
. Diſcoverer.” 


It is not ſuch concluſive Evidence, as to preclude the Jury from 
exerciſing their Judgment Whether he was or was not the 


C Diſcoverer.” 


| 
5 
| 


There can not be zZwo firſt Diſcoverers of the ſame Offence. 


—_ _ _- 


| It depends upon the Circumſtances ; © Which of theſe Two 
1 % was the Diſcoverer;“ Cuming, the Plaintiff, in that Action; 
or Beard, the Witneſs. 


Here, the Affidavit was made, to found the Declaration upon. 
And the Diſcovery had et been made before Beard's Affidavit: 
Therefore he muſt have been the firſt Diſcoverer. 


Though Cuming ſent his Servant for Beard, it does not follow 
from thence * That Cuming was the Diſcoverer.” 


, 7 - oo” * - 
—— c — ce —— 2 * 


| Therefore he prayed that the Po/fea might be delivered to the 
N Plaintiff. 


Mr. Mansfield, contra, for the Defendant, argued—1ft, That 


the Defendant was at Liberty to give this Evidence upon the 
I Plea 
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Plea of Nil debet : And 2dly, That the Evidence proves the De- 


fendant to be the Diſcoverer. 


FizsT—He agreed to the Serjeant's Principles, That where 
« the Defendant would introduce into his Defence any collateral 


Matter which does not deny the Charge in the Declaration, 
„ he muſt plead it. 


The Declaration will always ſhew what the Defendant may 
ge in Evidence upon the general Iſſue. 


The Judges have been more liberal, of late Vears, in admittin 
Natters to be given in Evidence on Nou a{/ump/it. But the old 
Rules wary the ſame, in Non affumpfit and on Nil debet. 2 Rolf's 
Abr. Sa, 0534. Title Trial, Evidence E. F. 


71115 Joes not depend upon the old Rules of Pleading only: 
For, the Act of 21 /. 1. c. 4. extends to Actions upon /ubſe uent 
4/2/utes. [Which Lord MansFitLD denied.] The Point, he 
{aid, was not before the Court, in the Two Caſes (of Gaul and 
Hicks) in 1 Salk. 372 and 373; and 2 Hau. P. C. 270, 278. 
conſiders the Words of that Statute as general Words : And they 
are ſo. And as to Actions upon Penal Statutes, it is held as an 
invariable Rule That they muſt be brought in the particular 
„County: And if they are not, that it may be given in Evi- 
dence on Nil debet. Now that can be founded on no other Law 
than the Statute of 21 7. 1. c. 4. And if the Statute extends to 
ſubſequent Statutes as to that o Caſe, it muſt do fo, as to all 
others. 


As to 4 Ann, c. 16,—It would follow from the Serjeant's Ar- 
gument, “ That in Civil Cafes, a Man ſhould take Advantage 
07 pleading many Matters ; and in Penal Cafes, be confined to 
* One only. But ſee 2 KN, Abr. 682. and many other Books; 
and Bro. General Iſſue, p/. 14. 


Another Act, 31 Eliz. c. 5. limits common Informers to ſuc 
within a Year. On Ni debet pleaded, the Detendant may give 
in Evidence, a Diſcharge by Lapſe of Time; v:z. that the Mat- 
ter aroſe above a Year before the Action brought. 


In the Caſe of Gardiner v. Horne, there were two croſs Ac- 
tions for Bribery. A. ſucceeded in the Firſt: On the Second, 
he would have given in Evidence that Recovery, to prove him a 
Diſcoverer. Mr. Baron Smythe held © that he might: And the 
Court of Common Pleas were of the ſame Opinion. 
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SEcOND PoIx T- Upon this Evidence, Mr. Cuming is the Diſ- 
coverer, and intitled to a Diſcharge. 


As to the Evidence being concluſive upon the Jury Theſe ſta- 
ted Facts are to be conſidered as Facts found by the Jury, upon a 
ſpecial Verdict. 


Mr. Cuming has made the Diſcovery; and has proſecuted to 
Judgment and Execution. A Mitneſi may have been an involun— 
tary One; and not have wiſhed to convict : But the Proſecutor 
certainly wiſhed to convict. It was not neceſſary to ſtate why 
Mr. Cuming ſent for Beard: But here it appears that it was in 
order to convict S The Time of bringing the. Action ſhews 
that Mr. Cuming was the Diſcoverer: And no other Diſcoverer is 
[tated upon the Cale. 


Mr. Serjeant Burland, in Reply. 


As to the firſt Point—The Declaration' does not ſufficiently 
ſhew what the Plea muſt be. 


% Nil debet, denies the Plaintiff's Demand: But it does not 
ſhew that it was diſcharged by a collateral Matter. Nor can ſucn 
a Diſcharge be given in Evidence. 


The Act of 21 J. 1. c. 4. does not extend to Offences ſince cre- 

ated, nor to Actions given by ſubſequent Statutes. 1 Sal. 372. 

| Rex v. Gaul; and S. C. in 12 Mod. 223. The King v. Gall. 
* Itis chere 1 Salk, 373. Hickss Caſe; and 5 Mod. 425.* And all the 


"ied e Clauſes of it are within the ſame Rule and Reaton. 
nymus ; ut it 


is, molt ma- | 
nifeſtly, The Reaſon cf laying the Action in the County where the 
Hicks Cale. Matter ariſes, is becauſe they are local Actions, and the Venue 
muſt come from the Hundred. Therefore the Judges have hol- 
den, that popular Actions muſt be brought in the County. 


Where the Act of Parliament fixes a particular Time, the 
Defendant may give the Diſcharge in Evidence; becauſe he is 
not liable to a Proſecution under that Act; he is not the Object 
of the Act: But here, he is the Object of the Act, unleſs dil- 
charged by the collateral Matter. 

As to the Caſe of Gardiner v. Horne — The Defendant could 
not plead it, at the Time. Here, the Judgment is complete: 
And there was no Impediment againſt pleading it. 


In the Reading Caſes, The Recovery was pleaded as puis dar- 
reine Continuance. 
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As to the StconDd Pol Nr — This Witneſs was not unwil- 


lingly drawn in to give the Evidence: He nach made the 
Affidavit. 


The Writ which the Plaintiff brought was only a Qyare clau- 
ſum fregit : Upon which, the Plaintiff might have declared for 
any other Matter. Therefore it was not the Commencement of 
this Suit, in particular; but only of @ Suit, in general. 


2 


LoRD MANSFIELÞ—I give no Opinion now, on the 
8 firſt Point. But on the Second—lIt does not follow that the 
35 Proſecutor muſt be the Diſcoverer: He ſets up another Perſon to 
T bring the Action. The Act of Parliament meant to turn the Ac- 
tors of Bribery againſt each other. The Man that 7e/ls it, is the 
Diſcoverer : The Plainti:t in the Action brought in the Common 
Pleas by Cuming v. Sibly, was only the Perſon who adviſed or 
perſuaded the other to diſcover. 
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In the Caſe of Sutton v. Biſhop, the * Witneſs (Biſhop) was the · Vice ante, 


q 

Diſcoverer. So here, Beard was the Diſcoverer. p. ob, N 

2 But if be conſidered as doubtful upon the Evidence, Who i 
| . « was the Diſcoverer; the Jury have found it againſt Cuming. Fl 


: Mr. Juſtice VArESs, as to the l Point, gave no determinate 
= Opinion. Yet he inclined to think with Mr. Mansfeld; though 
2 he profeſſed to give only his preſent Sentiments. 


He was not ſatisfied that this was Matter of Subſtance, neceſ- 
fary to be ſpecially pleaded. It ſeemed to him rather Matter of 
Inducement. And where it is Matter of Inducement, it may be 
given in Evidence, upon the general Ifſue ; though not where it 
is Matter of Subſtance. Now this ſeemed, he ſaid, to be more 
of the Nature of Inducement. He thought, the Defendant was 
no Object of this Law. 


Mr RE 
5 4 

E wu "Ts 

5 * 17 F ow 7 TR 


— 


——ů—— 


— 
13 "W425 hog I Sp Ye . 
o * * " 2 

4 F 


He faid, a Provyſo in the ſame AQ of Parliament, and the 
Matter provided in it, may be given in Evidence, on the general 
Iſſue. 


1 And he ſpecified the Caſe of an Action againſt a Parſon for 
1 merchandizing, contrary to 21 H. 8. c. 13. which has a Provito 
* for the Neceſſaries to maintain his Houſhold. 


Now here is a Proviſo in this Act of 2 G. 2. which, in Effect, + Vide ſect, 
ſays That a Perſon who has been a Diſcoverer ſhall not be an Ob- 7: Gag _ 
'Y ject of this Law.+ The Defendant has pleaded Ni debet.“ Da 1 
7 Vo. IV. PART IV. 6 4 The Woids of it, 
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Vide ante, 
p. 2286. 


The Judgment will relate back Þ to the Time of the Diſcovery. 
The Detendant maintains the Iſſue, by thewing that he does not 


owe the Money. I think, the Diſcoverer is not an Object of the 
Act. 


As to the SrcoNp Point—He held that the Defendant can 
not here be con':dered as the Di/coverer. He has indeed ſhewn 
„That he was not; but that Beard was: For, he could not 
have Anon what the Fact was, wnleſs BEARD had diſcover- 
* of... 


Mr. Juſtice As ro N If it had been a dil/in& Act of Parlia- 
ment, it ought to have been pleaded: But here is a /ub//antive 
Clauſe (in Nature indeed of a Froviſo) for Indemnity, in the 
ame Act of Parliament. And if this had been pleaded, it would 
not have been ſufficient : For, it would not have appeared upon 


the Plea, That he was the Liſcoverer.“ 


BrARD was clearly the Diſcoverer : And he was the Perſon 
intitled to the Exemption. Therefore the Flea would not have 


| been {ufficient ; becauſe it would not have ſhewn that the Defen- 


dant was thereby exempted. 


Mr. Juſtice WiLLEs, who tried the Cauſe, atteſted that 
the Caſe meant to conſider the Facts, in the ſame Manner as if 
they had been ſpecially found. 


He gave no Opinion upon the firſt Point. 


As to the Second, he was clear in concurring with the Reſt of 
the Court. 


x ARD was certainly the firſt Diſcoverer ; and ought to have 
-+-- Penefit of it. The Defendant is not intitled to the Benefit 
the Exemption. | 


Lok D MANSFIELD now faid (upon the firſt Point) that 
he thought this Matter mig47 be given in Evidence, 


Per CuR'. 


PosTEA to be delivered to the PLainTIFs. 
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2 Davy verſus Baker. Mondoy 2cth 

3 a Nov. 1709. b 
5 ! 
H HIS was an Action upon the Statute of 2 C. 2. c. 24. for 1 
. the more effectual preventing Fribery and Corruption in g 
1 the Election of Members to ſerve in Parliament: The 7th Sec- 16 
2 tion whereof enacts that if any Perſon {ſhall aik receive or take x 
BH any Money or other Reward, he ſhall forfeit 50. and be diſ- Ki 
. abled to vote at any Election. | 
5 This was at an Election for Bramber in Suſſox. | 
-& Upon Nil debet being pleaded, a Verdict was found for the $ 


Plaintiff. 


— 


On Tue day the 7th of this Month, Mr. Wallace moved in 
Arreſt of Judgment. His Objection was that the Charge was 
too looſe and general: It is only “ that the Defendant did re- 
« ceive a Gift or Reward;“ without ſpecifying what he received 


or took, as a Reward; whether Money, or what particular Specics 
of Reward, 
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Mr. Dunning, Mr. Serjeant Leigh and Mr. Davenport now 
ſhewed Cauſe, on behalf of the Plaintiff, They ſaid that this, 


— _—— . 
- 


j 


| though general, was ſufficient after 4 Verdict; whatever it might # 
B have been upon a Demurrer for a ſpecial Cauſe : For, a Pleading b 
2 which upon Demurrer would be bad, for its being too general, 4 
|» may nevertheleſs be ſufficient after a Verdict. And ſo was the f 
* Caie in 1 Mod. 70. Caterall v. Marſhall. 2 Keb. 692. S. C. | 
1 Fi 
by $ * - - 0 . | 1 
bb The Declaration is in the very Words of the Act of Parlia- } 
4 ment. And the Charge is found by the Jury to be true, That 4 
| % « he did receive a Gift or Reward; and is therefore within the bi 
(3 Act. þ 
9 Mr. Wallace contra. All that the Declaration ſays is—* that [| 
2 * he took a Gift or Reward, to give his Vote:“ Which is in 1 
1 the Disjunctive. Co. Litt. 303. and Long's Caſe, 5 Co. 120. | 
| The Defendant could have no Notice, to make his Defence, 
5 : Hie likewiſe cited 2 Strange 999. Rex v. Robe: Where the 
7 Judgment was arreſted, becauſe the Charge was ſo general, that 
of it was impoſſible any Man could prepare to defend himſelf upon 
| that Proſecution, or have the Benefit of pleading it in Bar to any 

NL other. g 

F Lord 
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Lord MANSFIELD—This Declaration is bad: And being 
upon a Criminal Charge, It ought to have been laid with Cer- 
tainty. The being after a Verdict makes no Difference. It may 
be taken Advantage of, in Arreſt of Judgment : It is not too 
late. 
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Mr. Juſtice YaTEs—The Declaration is clearly bad. It 
ought to have been laid with ſufficient Certainty, ſo as to be plead- 
able in Bar of another Action. Criminal Charges muſt be laid with 

Certainty: And if they are not, Exception may be taken, in 
Arreſt of Judgment, after a Verdict, The Caſe of Extortion, 
cited by Mr. Wallace, is in Point. 


— 
— — 


Mr. Juſtice As rod and Mr. Juſtice WILIESs were ſilent. 


0 N JUDGMENT ARRESTED. 


r 


5 Tueſday 218 Vertue verſus Lord Clive. 
' Nov. 1769. | 

1 HIS was aCaſe of the ſame Kind with that of Captain Parker 
1 againſt Lord Clive, in Eaſter Term laſt ; reported ante, p. 
| 2419. Ihe Difference between the two Caſes was only this. Captain 
Parker's turned upon the general abſtract Queſtion, ** Whether 
« a Military Officer in the Service ot the Eaſt-India Company 
* has a Right to reſign his Commiſſion at all Times and under 
% any Circumſtances, whenever he pleaſes :” The preſent Caſe 
turned upon the particular Circumſtances under which Captain 
Vertue ſtood, at the Time when he reſigned his Commiſſion. 


82 222 2 — — F 
- 
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It came before the Court, upon a Motion for a new Trial in 
an Action for an Aſſault and falſe Impriſonment in India; in 


which, the Jury had found for the Defendant. 


Mr. Dunning (Solicitor-General) argued on behalf of the Plain- 
tiff Mr. Pertue, for a new Trial. | 


* 
K6＋*»» 4 „ 
„ Lo * 


Ile denied that Mr. Vertue was in a Military Character, or in 2 
N | a Capacity to commit a Military Offence, at the Time when this | 
þ Military Juriſdiction was exerciſed upon him by the Defendant. 4 


The Commiſſion which Mr. Vertue had received contained no 
Engagement or Obligation upon the Company, to keep him in 
their Service a Moment longer than hey liked; nor upon him, 
to continue in their Service longer than be liked: Either party 
were at their Liberty to put an End to the Contract, under pro- 
per Circumſtances and in a proper Situation. And theſe were 

I proper 
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proper Circumſtances, and a proper Situation. The Reduction 
of the Batta, which had been allowed to the Predeceſſors of theſe 
Officers, took away from them what induced them to enter into 
the Company's Service: And the Enemy had been defeated, be- 
fore the Plaintiff refigned his Commiſſion, The Quettion depends, 


at the Time of his Reſignation. 


Their common Soldiers ſtipulate for Five Years certain. Their 
Officers did not, at that Time, ſtipulate for any limited Time: 
And therefore, as the Company could at any Time turn off their 
Officers, They on the other Hand ought to be at Liberty to quit 
at any Time, under proper Circumſtances. 


The Company were uſed to advance a Month's Pay. The Of- 
ficer could not, therefore, quit ww7/h/7 that Month. But at the 
End of it, be was juſt in the ſame Caſe as the common Soldier 
was at the End of his Five Years Now Captain FVertue had not 
received, but on the contrary declined to receive the Month's Pay 

in Advance: And therefore he could be under no Engagement or 
Obligation to continue in their Service, upon that Account. 


Ir he had a Right to refign, it is quite immaterial whether Co- 
lonel Smith accepted, or refuſed to accept his Reſignation. 


And Captain Vertue ated by or for himſelf, upon his own 
Grounds and Reaſons; not in Concert or Combination with any 
other Perſon. 


any other Perſon, and upon a recent perſonal Aﬀront. He was 
neither concerned in or even charged with being concerned in any 
Combination with any other Perſon whomſoever. | 


At the Time when he quitted the Cars, he was not under the 
Command of Colonel S mt And therefore he could not be at- 
fected by Colonel S/nith's forbidding him to quit it. 


He was improperly brought before the Military Juriſdliction. 


V Mr. Cox and Mr. Walter were on the fame Side; but left i 
1 upon what Mr. Dunning had urged. | | 


Mr. Thurlom was beginning to ſpeak on the Side of the De- 
fendant, and in Support of the Verdict: But he was ſtopt by 


Lord Maxs FIELD, who told him it was unneceſſary for him to 
proceed. 


Vor. IV. PART IV. 7A His 


therefore, upon the actual Circumſtances the Plaintiff was under 


He quitted the Camp upon the 8th of May; unconnected with 
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* Vide ante, 
P · 2421. 


His LorpsniyP, who tried the Cauſe, then gave the 
following Account of the Trial and Evidence, 


This is an Action brought againſt Lord Clive, who approved 
the Sentence of the Court Martial; but was not privy to any 
Thing previous to the Couit Martial, or to any Thing done at 


It. 


At the Trial, the Queſtion was“ Whether Mr. Fertue was 
«© an Object of Military Law, at the Time of holding the Court 


Martial upon him.” 


If he was not, every Thing done at it, in Relation to him, 
was void; and Lord Clive had no Right to hold it upon him. 


There were other Actions brought againſt Lord Clive. In that 
which was brought by Captain Parker, the Court were of Opi- 
nion “ that theſe Officers had * not a Right to reſign at all Times 
«© and under any Circumſtances, whenever they pleaſed.” They 
very rightly guarded againit laying down the ute Propoſition. 
The Right to reſign muſt depend upon the particular Circum- 
ſtances of each particular Caſe. The Queſtion in Captain Par- 
her's Caſe is not the Queſtion in % Cale: Captain Farker was 
tried for Mutiny zu the Service. All ariſes from the Nature of the 
Service. There is no Engagement or Contract with the Officers, 
for any particular limited Time. The only Queſtion at this Trial 
was © Whether Mr. FVertue, the preſent Plaintiff, was zu his 
Military Capacity, at the Time when he diſobeyed Colonel 
„ Smith's Orders and quitted the Camp.“ 


When Lord Clive was in India before, the Officers had double 
Batla. The Company were diſſatisfied with the Continuation of 
double Batta; and ſent Orders to India, againſt continuing it: 
But Mr. Yanjittart did not think it ſeaſonable at at Time, to 
reduce it. The Company afterwards peremptorily ordered it to 
be reduced to a ſingle Batta, Lord Clive put their peremptory 
Order into peremptory Execution. The Officers under the De- 
gree of Field-Officers, were diſſatis fied at this Reduction. The 
Black Troops (the Seapays) were commanded by European Offi- 
cers. The Marattas were then in Motion: Some ſaid, they were 
only collecting their Taxes ; others ſuppoſed them to be dange- 
rous. - The Company's Troops were in three Brigades, The 
Otficers of each Brigade combined together, to throw up their 


Commitiions; and All of them, above 200 in Number, to reſign - 
at the ſame Time. The Plaintiff Mr. Fertue, a Lieutenant of 


Seapoys, was One of thoſe who thus combined. Many of the 


Suvaitern Officers, of whom the Plaintiff was one, wrote Let- 


ters, 
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ters, on the 6th of May, to Colonel Smith, deſiring Liberty to 
reſign at the End of their Month. He iſſued a very ſevere Re- 
ſentment of their Behaviour. Others, who deſired Leave to re- 


Ju immediately, were ordered by Colonel Smith, to Calcutta: 


And he declared that the Reſt ſhould have an Anſwer before the 
End of the Month. 


I If they were uſed ill by Colonel Smith, That would not juſtify 
Y them in re/ignmg : They ſhould have complained to the Preſident 
| and Council. | 


Lieutenant Yertue was not affected by Colonel Smzth's ſending 
the Subaltern Officers who deſired Leave to reſign immediately, to 
Calcutta. Let, on the 7th of May, he went to Colonel Smith, 
and complained of the Orders, and offered to reſign. Colonel 
Sunth refuſed to accept his Reſignation; and commanded him to 
ſtay in the Camp. Pertue left his Commiſſion upon Colonel 
Smith's Table; and, the next Morning, went away from the 
2 Camp, in the Sight of the Commanding Officers and of the Men 
3 under Arms. Whereupon, Colonel Smith ordered him to be 
1 arreſted: And he was arreſted accordingly; and afterwards tried 
by a Court Martial, and ignominiouſly broken. 


The Queſtion ] left to the Jury, was, Whether under theſe 
* *« Circumſtances, he had a Right to quit the Camp, as being 
25 « then out of his Military Capacity.” 


There was no Evidence that Colonel Smirh had any Right to 
tate the Reſignation of the Subaltern Officers: And he had re- 


2 fuſed to take it; ſaying “ that he would give an Anſwer before 
4 „ the End of the Month.” 


N 
[2 
0 
. 
N 


9 Lieutenant Vertue could not reſign before the End of the 

5 Month ; becauſe the advanced Month's Pay had been paid to the 

Agent of theſe Troops, by the Paymaſter, upon the 28th of April, 

1 to be diſtributed amongſt the Othcers as uſual; and there was 

4 Evidence that Mr. Vertue was muſtered on the iſt of May: 

2 And on the 6th of May, he wrote a Letter to Colonel Smith, a 
4 ſigned as Lieutenant; and again another, on the 7th, owning im- 

E ell a Lieutenant, Conſequently, he was fo, on the 5th in the 

| Morning; | 
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E. But the great Ground is the ComBixaTION amongſt the Oth- 
Y cers, to throw up their Commiſſions, in order to force the Com- 
; pany into allowing them the double Batta. The very Meaſure 
$ ſhews that it was meant to 7erriſy and intimidate the Company 
2 into an Allowance of it. And the Danger of ſuch a Combination, 
7 and of all theſe Officers quitting the Service at once, is too ob- 
2 a vious 
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vious to be denied or doubted. There muſt, at the leaſt, have 
been great Danger of an Inſurrection amongſt the Seapoys and 
Common Soldiers, though there might not have been any from 
the Marattas. 


The Jury was a ſpecial Jury ; and they brought in their Ver- 
dict for the Defendant: And I think there is no Ground for a 
new Trial. 


Mr. Juſtice YATEs—In Captain Parker's Caſe, We were 
clear in the abſtract Opinion, “that theſe Officers can't reſign at 
„ all Times and under any Circumſtances, whenever they pleaſe.” 


As to their being bound for Life, by their Contract—I freely 
declare my Opinion “ that they are ot. 

But though no particular Period is fixed, and though they are 
not bound för Life, it does not, however, follow“ that the 
« are at Liberty to quit under 4 Circumſtances whatſoever.” 


Here, Lieutenant Vertue was in the Service and under his Con- 
tract, at the Time when he quitted. He had received the ad- 
vanced Pay; and was muſtered on the iſt of May; and on the 
6th demanded Permiſſion to reſign; and actually quitted, on the 
sth. He ought to have given ſufficient Notice, to prevent the 
advanced Pay and his being muſtered. He ſigned himtelf © Lieu- 
« tenant,” on the 6th; and acknowledged his being fo, on the 


7th. 


This Combination being a criminal AR, it could not be a le- 
gal Determination of the Service. 


Upon the Whole, there is no ſufficient Reaſon for a new 
Trial. 


Mr. Juſtice As ro -The Plaintiff's own Letter ſhews 
„ that he himſelf did not think he was at Liberty to reſign, 
« without Permiſſion from his ſuperior Officer.” And if every 
Thing elſe that he Claims was to be admitted to him, yet there 
is no Pretence to ſay that he could be at Liberty to reſign before 
the Expiration of the Month for which the Agent had received 
his advanced Pay. He had acknowledged himſelf to be 2 Lieu- 
tenant upon the 6th, and alſo upon the 7th : And his Letter im— 
ports his agreeing to continue ſo till the End of his Month. 


There is no Reaſon for the Court's granting a new Trial. 


I Mr. 


Mich. Term 10 Ges. 3. B. R. 2 


Mr. Juſtice WIL LES concurred; being of the ſame Opi- 
nion with the other Judges, that this Gentleman was an Offi- 
*« cer in the Service, at the Time when he quitted it.“ 


Per CUR'. unanimouſly 


RuLE DISCHARGED, 


Martin and Others, Aſſignees of Edward Robarts, a 
Bankrupt, v. Thomas Pewtreſs and Johah Robarts. 


| HIS was an Action of Trover brought by the Aſſignees of 
. a Bankrupt, for large Quantities of Goods of the Bank- 
3H rupt, to the Amount of 19,562/. 175. 8d. 


The Cauſe was tried before Lord MansFiELÞD, by a ſpecial 
Jury, at Guildhall, at the Sittings after the laſt Trinity Term: And 
a Verdict was given for the Plaintiffs, for the above Sum. 


The Defendants had obtained a Rule to ſhew Cauſe why, upon 


Payment of Coſts, this Verdict ſhould not be ſet aſide, and a new 
Trial had. 


Upon ſhewing Cauſe now, Lord MANSFIELD reported the 
Evidence. 


The Defendants were Bankers, and large Creditors of the 


Bankrupt. Edward Robarts, the Bankrupt, is the Brother of the 
Defendant Jeſab Robarts. | 


The Value of the Goods for which this Action is brought, 
'Y got into the Hands of the Defendants in the following Manner. 
= Edward Robarts bought Goods upon Credit, from ſeveral Tradeſ- 
$ men who did not fuſpect his Circumſtances. The Defendants 
2 employed Agents to buy theſe Goods from the Bankrupt. Par- 
3 _ ticularly, One Nathaniel Sweet, who had been a Bankrupt, and 
9 was then inſolvent, bought, between March 1767 and June 1768, 
1 (when Edward Robarts became Bankrupt,) to the Amount of 
LO 7709/7. at prime Coſt : For which, he gave his Notes, payable 
1 at a future Day. Theſe Notes were paid in to the Defendants : 
1 And Sweet ſold the Goods for the Uſe of the Defendants, and 
3 accounted with them for the Profits, as their Agents. 


The Defendants ſent another Man, one Moſes Birch, to buy 
Goods of the Bankrupt, to the Amount of 2163/. 153. 114. 
prime Coſt ; and furniſhed him with Bank-Notes to that Amount, 


to pay for them. He paid theſe Notes to Edward Robarts the 
Vor. IV. PART IV. 7 B Bankrupt ; 
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Bankrupt; who changed them, at the Bank, for others; which 
he paid in to the Defendants. Birch ſold the Goods, for the 
Ute of the Defendants; and paid them the Produce: And :a like 
Manner, as to all the Reſt. The Price, at prime Coſt, was fur- 
niſhed in Paper, by the Defendants, to the Agent; received by 
Edward Roberts ; and returned to the Defendants ; or Notes given 
by the Agent, which Notes Edward Nobarts paid in to the Be— 
fendants and diſcounted with them : And the Goods were all 
ſold for the Benefit of the Defendants; and the Money accounted 
for, to them, by the nominal and apparent Purchaſers. 


This was a groſs Fraud upon the Creditors of the Bankrupt; 
and a Cheat, by Covin and Colluſion between him and the Pe— 
fendants. 


But I don't think it amounted to an A# of Bankruptcy ; be- 
caule there was no fraudulent Deed or Conveyance. 


T left it to the Jury, to conſider Whether it was a fair Sale, 
« as between the Bankers and the Bankrupt; or a Cheat, to de- 
* fraud innocent Perſons from whom the Goods were bought.” 


This is an Action of Trover; in which the Plaintiffs could 
not recover, unleſs the Property was in the Bankrupt. The Jury 
have conſidered this as no Sale, but a void Tranſattion. 'There- 
fore it is void on both Sides: And the Bankrupt has his Goods. 


But the Defendants have no Right to ſet off the Debts, ſo as to 
have the Benefit of their Fraud. 


The Bankrupt never dealt for more than 8000 J. a Year, till 
this Tranſaction. Now, his Dealings were encreaſed to 28,000/. 
in Eighteen Months. So that his Debts, which were before 
only about 6000/7. were now encreaſed to 23,000 /. 


The Counſel for the Plaintiffs (Mr. Thurlow, Mr. Serjeant 
Glyn, and Mr. Mansfield,) argued that this was as clear a Fraud 
as could be: And therefore the Defendants ought not to have an 
Advantage from it; much leſs, the whole Effect of it. The 
Poſſeſſion which they obtained of theſe Goods was tortious, cri- 
minal, and unlawful. Therefore they had no Title to them: And 
this Action lies; and no Equity can be pretended againſt it. 
It was a Conveyance of them without any valuable Conſidera- 
tion: It amounted to an Act of Bankruptcy. It was a Combi- 
nation to give an iniquitous and illegal Priority to a particular Cre- 
ditor. The whole Tranjattion was fraudulent and void. It muſt 
have been in Contemplation of an approaching Bankruptcy ; and 
tended to induce a general Belief © That this Bankrupt was en- 
*« gaged in an extenſive Trade ;” when, in Fact, the Goods were 
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not eld at all, but ſent in to One Creditor, in Preference to the 
Reſt; and to keep up the Bankrupt's Credit till that Creditor 
ſhould be paid. Edward Robarts actually became Bankrupt in 
June 1765. The Defendants came to the Poſſeſſion of the 
Goods by Tort: The Property remained in the Bankrupt. The 
Sale was merely colourable : It was a void Contract. 


Therefore they have no Right to ſet off the Monies advanced, 
as a Debt due from the Bankrupt: For, that would give them 
the full Effect of their Fraud. 


Though the Bankrupt himſelf, being Party to the Fraud, could 
not have ſuſtained this Action; yet his Aſſignees may ſuſtain it. 
All his Property is transferred to them. Therefore this. Action 
of Trover lies, and it is tne proper Action: And the Jury may 
aſſeſs Damages. No other Verdict could have been given. 


The Counſel for the Defendants, who prayed a new Trial, 
(Mr. Dunning Solicitor-General, Mr. Serjeant Davy, Mr. Ser- 
jeant Burland, and Mr. Cox, ) contended that it would not be juſt, 
that the Defendants ſhould pay the whole Sum given by the 
Verdict; and, on the other Hand, only come in as Creditors for 


Part of it. 


They contended alſo, ** that Trover is not the proper Action.“ 


They argued, that either the Property of theſe Goods continued 
in the original Owners, and never veſted in the Bankrupt ; (for if 
fraudulent, the Fraud would have affected the whole Tranſ- 
action ;) or elſe, it was transferred by him to the Defendants. 
- neither Caſe, could his Aſignees, they ſaid, maintain Trover 

or them. 


In the former Caſe, the original Owners were intitled to the 
Action : In the latter, the Bankrupt might transfer theſe Goods 
to the Defendants or to whom he pleaſed, either with or without 
Conſideration, at any Time before an Act of Bankruptcy was 
committed. The Aſſignees have no Right to recover them, as 


ſanding in the Place of the Bankrupt: For, the Tranſaction 


is clearly good, as againſt Him. 


17 theſe Goods had been paid for in S/ ecie, that Caſh in Specie 
would have been paid into the Shop of the Defendants, juſt as 
the Notes were. So that this Circumſtance makes no Difference. 


The Defendants did not apprehend the Bankrupt to be in/6/- 
hind or in Danger of Inſolvency,” at the Time of this Tranſ- 
action, 

Theretore 


Mich. Term 10 Geo. 3. B. R. 2479 


Mich. Term 10 Geo. 3. B. R. 


2480 


— 


Therefore no Action of Trover will lie: And it is the more 
improper ; becauſe there can be n Set- in an Action of Tro- 


VET, 


Lord MAnsFIELD—The two Grounds of this Motion 
are—1ſt, That the Jury have done wrong in finding the Tranſ- 
action to be a Fraud: 2dly, That ſuppoſing the Tranſaction to 
be fraudulent, yet the Plaintiffs ought to have been nonſuited. 
And if that be ſo, a new Trial ougbt to be granted; in order 
that they may have the Benefit of a Nonſuit, upon a new Trial. 


As to the Fraud—The fraudulent Deſign and Intention muſt 


depend upon Circumſtances. 


In the preſent Caſe, tis as clear as the Sun, that the whole 
was a wicked Scheme, concerted between the Defendants and 
the Bankrupt Edward Fobarts, to keep up his Credit, to enable 
him to get Goods which were to be employed to ſatisfy and diſ- 
charge the Debt due to the Defendants. 


One of them is Brother to the Bankrupt. They muſt have 
known his Inſolvency : For, to their Knowledge, the Goods 
were fold at prime Coſt. The Bankers did not deal in ſuch 
Goods. Had they bought them openly and in their own Names, 
and applied the Money to fink the Debt due to them, the Neigh- 
bourhood would have been immediately alarmed. They knew 
that the Perſons who ſold their Goods upon Credit, to the Bank- 


rupt, would never be paid. 


But I did not think it amounted to an Act of Bankruptcy, for 
the Reaſon J have given; and left it to the Jury on the Point 
of Fraud affecting and annulling the whole Tranſaction, 


I dictated my Apprehenſion of the Conſequences of this Ver- 
dict, in taking the Account before the Commiſſioners, to the 


following Effect. 


«© That in Conſequence of the Verdict, the Notes given by 
« get and the other Purchaſers of the Goods, and delivered 
or paid by the Bankrupt to the Defendants, are not to be con- 
«« fidered or imputed as any Payments at all, being totally void. 
« And if any Money was paid by the Defendants to the Bank- 
«© rupt, as in Conſideration of ſuch Goods ſo fraudulently fold, 
„ ſuch Money is received by the Bankrupt without any Conſi- 
% deration ; and therefore to the Uſe of the Defendants; and, 
* conſequently, to be ſet off under the Commiſſion.” 


4 | His 


— 
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His LoxDsuir held the Action of Trover to be main- 
tainable. A Trader can't alter the Property of Goods, by a Cri- 
minal fraudulent Tranſaction, to the Prejudice of his Creditors. 


Mr. Juſtice YaTzs—The general Queſtion is © Whether 
«© an Action of Trover is, in this Caſe, maintainable.” 


One Objection to it is, * That the Defendants are precluded 
* from a Set-off.” 


But this would be an Objection againſt a Actions of Trover : 
For, there can be no Set-off, in any Action of Trover. 


An Action of Trover muſt be founded on Property. 


The Queſtion then is Whether this Tranſaction altered the 
% Property, with reſpe& to the Aſignces. 


It fraudulent, it does not alter the Property. 


The Aſſignees do not ſtand in the Place of the Bankrupt, in 
every Reſpect: Particularly, where the Act of Bankruptcy has 
been fraudulent. | 


It muſt be inquired therefore, Whether this was a Sale and 
*« a Transfer of the Property.” 8 


The Jury have conſidered it as not ſo: And I think they were 
well warranted in ſuch their Notion of it. | 


It is ſaid, “that the Bankrupt, before he had committed any 
« AQ of Bankruptcy, might have delivered the Goods, or paid 
the Money to whom he pleaſed.” 


But here he has not done ſo; but has purſued a Method which 
is fraudulent, and which is calculated to cheat innocent Perſons : 
And the Defendants were privy to it and afk//ing to keep up the 
Credit of a ſinking Man, under falſe Appearances. 


This can not be conſidered as a Sale. The Defendants are not 
Linen-Drapers; they had no Warehouſes; they don't even ap- 
pear in the Matter. It is a Scheme to ſave themſelves, and to 
cheat innocent Perſons—a fraudulent Deſign. This Action of 
Trover is a proper Remedy to relieve the Creditors. 


He therefore concurred in Opinion, with Lord MANSFIELD. 
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Mr. Juſtice As To- The Queſtion is © Whether the 
% Property was changed by ſuch a Sale as this.” 


He held that it was not. And he was of Opinion, that though 
this was not an Act of Bankruptcy in itſelf; yet being a Scheme 
concerted, at the Eve of a Bankruptcy, to cheat innocent Per- 
ſons, in order to ſecure particular Creditors, it is ſuch a Fraud 


as ſhall render the Sale void. 


Then he mentioned ſeveral Circumſtances which ſhewed the 
fraudulent Combination, and the Contrivance of it in order to 
avoid the Appearance of an expreſs Preference, at the Expence 
of innocent Perſons. He ſaid, the Jury could not have found 
otherwiſe than they have done, unleſs they had been out of their 


Senſes. 


The Queſtion Whether this Action of Trover lies,” depends 
upon the Evidence: And that ſhews, “ That the Property was 


4 ever altered.” 


Friday 24th 
Nov. 1709. 


Therefore the Verdict is very Right; the Action is well 
brought; And it is the only Action that could be brought. 


Mr. Juſtice WILL ESs concurred. 
Per CuR'. unanimouſly— 


RULE DISCHARGED. 


Vigers ver/zs Aldrich. 


HIS was an Action of Debt upon a Judgment. It ap- 

peared upon the Plea, and was admitted by the Replica- 
tion, That the Defendant's Perſon had been taken in Execution, 
by Virtue of a Capias ad ſatigſaciendum, upon this Judgment; and 
afterwards diſcharged out of Cuſtody, by Conſent of the Plaintiff, 
upon his entering into an Agreement © to pay certain Sums of 
Money at ſtipulated Times; Part whereof he had accordingly 
paid to the Plaintiff purſuant to the ſaid Agreement, but had 
fatled in Payment of the remaining Part. The Plaintiff, in his 
Replication, acknowledged all this; and yet concluded it with 
demanding the whole Sum due upon the Judgment. The Defen- 
dant demurred to the Plaintiff's Replication. 


Mr. A/bhurft, for the Defendant, argued that the Defendant 
having been once taken in Execution upon this Judgment, and af- 


terwards 
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terwards diſcharged of the Execution againſt his Perſon, by the 
Con/ent of the Plaintiff, he could not be liable to any further Ex- 
ecution upon it; nor could the Plaintiff bring an Action of Debt 
upon that ſame Judgment, which had been already fo carried into 
Execution, and the Defendant ſo diſcharged from it. He alſo 
objected to the Replication, as repugnant, in perſiſting to demand 
the whole Sum recovered by the ſaid Judgment; though it admits 
Part of it to have been /atrsfeed. 


Mr. Mansfield contra, for the Plaintiff, endeavoured to anſwer 
the firſt and principal Objection, by putting the Plaintiff's Conſent 
to the Detendant's Diſcharge, upon the Foot of a Conditional One, 
and entirely reſcinded or annulled by Non- Performance of the 
Condition; and therefore, in Event, 0 Conſent at all. As to the 
Fault objected to, in the Form of the Replication; he ſaid, it 
might be amended. But 


Tux Cour were clear with Mr. Aſoburſt in both Points, 


They held this to be an ab/olute Conſent in the Plaintiff, to 

diſcharge the Defendant out of Execution, in Conſideration of a 
new Agreement then entered into, whereby he was to receive ſe- 
veral Sums of Money inftead of the Perſon of the Defendant ; 
(wa was all that he could have had, if he had kept the De- 

endant in Gaol ;) and that he could not bring an Action por 
the Judgment, after the Defendant had been taken in Execution 
and diſcharged by the Plaintiff's own Conſent ; but ought to have 
brought a new Action upon the Caſe, founded on this new Agree- 
ment. 


Mr. Juſtice YATEs added a firong Reaſon why he could 
not bring an Action upon the old Judgment ; namely, that it 
was the conſtant Method of declaring, in an Action of Debt on 
a Judgment, to alledge in the Declaration, that the Judgment 

« ſtill remained altogether unſatisfied.” 


They alſo held the Replication 20 be repugnant in demand- 


ing the whole Sum, when it acknowledged it to be ſatrified in 
Part. : 


Per Cu.“ unanimouſly— 


JupG@MENT for the DEFENDANT. 
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Richard Roe, on the ſeveral Demiſes of Elizabeth Hal- 
dane and Thomas Urry, verſus William Harvey. 


N Ejetment—for certain Premiſſes in Newtown alias Frank- 

ville, in the Iſle of Wight. The Demiſes were laid on 6th of 
October 1768. The Cauſe was tried before Mr. Juſtice As rox at 
Wincheſter. ; 

He reported, that the Title opened for the Plaintiff was under 
Mrs. Haldane, as Deviſee of Robert Holmes. Two Deeds were 
produced, (a Leaſe and Releaſe,) dated 11th and 12th of October 
1731, between the ſaid Robert Holmes and John Blachford ; 
whereby Holmes, in Conſideration of 20%, conveyed to John Blach- 
ford and his Aſſigns, Little Starles, ſince called Bides, in New- 
town alias Franłville; To hold to the ſaid John Blachford, for Life. 
William Clark ſaid that he had theſe Deeds from the Plaintiff's 
Attorney: And Richard Clark proved © That he received the 
« Rents of theſe Premiſſes for Jabn Blachford, for the Years 
1752 and 1753, of one Jobn Drake ſince deceaſed.” That Jh 
Blachford died in 1759: And that after his Death, this Witneſs 
received the Rents of the ſame Premiſſes for Three Years, for 
Robert Blachford the Son of John, as Deviſee of his Father. 


That in 1765, this Witneſs was ſpoken to by Mrs. Holmes, for 
Mr. Blachford to give up the Poſſeſſion; and that B/achford gave 
up the Poſſeſſion. | 
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Then the Will of Robert Holmes was produced, and proved; 
dated 24th of January 1738. It appeared that he died the gth of 
April 1751; and by his Will deviſed all the Reſt and Reſidue of 
his Eſtate whatſoever and whereſoever to his Wife Elizabeth her 
Heirs Executors and Adminiſtrators. 


It was proved that Mrs. E/izabeth Holmes married Captain 
Haldane ; and that he was dead. 
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There was no Proof of any Receipt of Rents, ſince the Blach- b 
 fords: And Wilkan Clark, a Witneſs produced for the Plaintiff, 3 
upon his Croſs-Examination ſaid That Mrs. Haldane had, be- J 
fore the 6th of October 1768, conveyed away her Intereſt in the 1 
«« Premifſes to Mr. Thomas Urry; and that the Deep was IN N 
« Cobkr.“ 5 
Upon this, it was inſiſted by Mr. Serjeant Burland for the De- | 
tendant, That the Plaintiff's own Witneſs proving the Title 2 
4 out 
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ce out of Mrs. Haldane, and that the Deed of Conveyance to Urry 
«© was in Court, it ought to be PRODUCED in Evidence, to ſhew 
% a Title in Thomas Urry, the other Leſſor of the Plaintiff.” 


The Deed's being in Court, or at leaſt in the Plaintiffs Power, 
was not controverted. But, for the Plaintiff, it was inſiſted 
«© That no Notice having been given by the Defendant, for the 
% Plaintiff to produce this Deed, they were nar obliged to do it. 
And it was alfo inſiſted, that the Plaintiff ought to recover un- 
«© der One or the Other of the Leſſors: For, upon this Evidence, 
, Mrs. Haldane had farted with the Title, yet Urry had it. 


It was anſwered, ** That this was not a Caſe which required 
Notice That the Defendant did not claim under this Deed : It 
% was only then diſcloſed by the Plaintiff's own Evidence; and 
«© to be produced, to complete his Title derived from Urry.” 


Under the above Circumſtances, Mr. Juſtice As rom thought 


*« the Plaintiff ought to give further Evidence, to aſcertain the 
« Title, under which he was to recover the Term. 


But the Plaintiff reſted his Caſe; and was nonſuited; the De- 


fendant agreeing“ That the Plaintiff ſhould be at Liberty to 
„% move for a new Trial, without Payment of Coſts.” 


A Motion was accordingly made ; a Rule to ſhew Cauſe; and 
Cauſe now ſhewn. . 


This Caſe was ſtrenuoully argued at the Bar, by ſeveral eminent 
Counſel on both Sides. | 


It was urged on behalf of the Defendant, That the Deed be- 
ing confeſſedly in Court, and in the Power of the Plaintiff, ought 
to have been produced by him, in order to ſhew that Urry had a 


Title. For, his own Witneſs (William Clark) had proved that no 


Title remained in Mrs. Haldane; ſhe having conveyed it away: 
And none appeared in Urry ; as they refuſed to produce the Deed, 
though actually in Court, po which they pretended that his 
Title was founded. So that, inſtead of ſhewing that Urry had a 
Title, this Refuſal to produce the Deed was a good Ground of 
Preſumption “ That in Fact he had zone; and that there was 


* ſome DefeF in this Deed, or ſome Thing or other contained | 


« in it, which if it had been produced, would have ſhewn that 
* he had none; and that they did not dare to produce it, becauſe 


it would deſtroy their Title inſtead of proveng it.“ 


As to the Objection urged on the Part of the Plaintiff, © That 


* the Defendant had not given the Plaintiff Notice to produce 
Vor. IV. PART IV. 7 D % thus 
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«© this Deed; and therefore he was not obliged to produce it;“ 
their Anſwer was, That Notice to produce it, was neither requz- 
te nor pratticable in the preſent Caſe : For, the Defendant could 
not be apprized that the Plaintiff had any ſuch Decd; neither 
did the Defendant claim under if, On the Contrary, it was firſt 
diſcloſed on the Croſs-Examination of the Plaintiff's own Wit- 
neſs; and ought to be produced by him, in order to complete 
the Title which he claimed under Urry; which Title remained, 
otherwiſe, totally unſupported. 


On the other Hand, it was argued by the Plaintiff's Counſel, 
That even admitting“ that there was no need of their having 
* had Notice to produce it,“ or taking it upon the fame Foot as 
if ſuch Notice had been actually given to them; yet they were 
not under any Obligation to produce it. hey laid it down as a 
known and eſtabliſhed Rule of Evidence, © That though a Party 
e had regular and full Notice to produce a Deed, the only Con- 
„ ſequence of his not producing it, was, that the adverſe Party 
«« ſhould be Jet into prove the Contents of it by an ferry Spe- 
* cies of Proof; as, for inſtance, by reading a Copy of it, or by 
« Parol Evidence:” Which the Detendant had not, in the pre- 
ſent Caſe, either done or attempted to do. And as to the pretended 
Preſumption “ that there might be ſome Defect in it, or ſome- 
e thing contained in it which deſtroyed the Validity or Effect of 
« it,” it was grounded upon mere Imagination: And lo far was 
it from being at all probable, that on the contrary it muſt be 
preſumed to convey at leaſt an Eſtate for Life to Mr. Urry ; be- 
cauſe the Witnels (William Clark) had ſaid, “that the Convey- 
* ance was made to Urry, in order to Qualify him to give his 
* Vote for a Repreſentative of the Burrough in Parliament ;” 

Which muſt, thereiore, be a Freehold. However, be the Pre- 
ſumption ever fo ſtrong, ſuch Preſumption ought to have been 
left to the Jury: The Plaintiff ought 207 to have been non- 
ſuited. : 


They inſiſted, with great Vehemence, that inſtead of being 
nonſuited, the ] laintiff ought to have had a Verdict For, that 
his Title appeared to be a good One, without the Aſſiſtance of 
this Deed. He had laid a double Demiſe; one from Mrs. Hal- 
dane, the other from Urry. The Evidence given by William 

Car, was that Mrs. Ha/dane had had an Intereſt, but had 
* conveyed it to Mr. Urry.” 'lherefore, moſt manifeſtly, there was 
an Intereſt remaining in oNE of the tes Leſſors of the Plaintiff : 
And it was indifferent to the Plaintiff, in which of the two it 

ſubſiſted. If it was out of Virs. Haldane, it was in Mr. Urry : 
For. thus far the Witneſs had clearly proved. And therefore they 
had a Right to reſt the Matter here; having claimed under two 
Demiſes, and ſhewn that there was a ſubſiſting Right in the One 
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or in the Other of the two Leſſors. So that, either under One 
Demiſe or under the Other, the Plaintiff had proved a good Title, 
Therefore this Nonſuit ought to be ſet afide; and the Cauſe go 
down to Trial again. 


They urged the Propriety of adhering to the ſettled Rules of 
Evidence, and the Inconvenience which would attend the render- 
ing thoſe Rules again vague and fluctuating, by an unneceſſary 
Departure from them after they had been fully eſtabliſhed. 


LoRD MANSFIELD reaſoned from the Nature of an Eject- 
ment, and the Courſe of Proceeding upon it. He laid it down 
as a Poſition, „that in this Action, the Plaintiff can not reco- 
ver, but upon the S/rength of bis oN Title.“ He can not found 
his Claim upon the Weakneſs of the Defendant's Title. For, 
J ofſe/ſion gives the Defendant a Right againſt every Mau who can 
not ſhew a good Title. 


The Plaintiff here claims under a Widow who never was in the 
Receipt of the Rents and Profits. Robert Holmes, in October 1731, 
conveyed to John Blachjord, for Life. Blachford died in 1759. 
She was Widow and Deviſee of Robert Holmes, who died in April 
1751: But the Rents were received for fohn Blachford in 17 52 
and 1753, and after his Death in 1759, for Three Years, for his 
Son Robert Blachſord as Deviſee of Jobn his Father; There was 
no Proof of any Receipt of Rent ſince the Blachfords. And the 
Witneſs produced for the Plaintiff proved, upon Croſs-Exami- 
nation, „that ſhe had conveyed away her Intereſt in the Pre- 
* miſles, to Urry, before the 6th of October 1768 ;” which was 
the Day on which both Demiſes were laid to be made. So that 
it is plain that the Plaintiff had 20 Title under the Widow, Mrs. 


_ Haldane. | 


Then, as to his Claim of a Title under Urry, he has not proved 
any Title in Urry. The Jury could not have found for the Plain- 
tiff, under the Deed of Conveyance to Urry, without producing 1t. 
And probably, there was ſomething in the Deed, which would 
have ſhewn, that Urry had no 1itle, 


He principally laid ſtreſs upon the Plaintiff's refuſing to produce 
the Conveyance from Mrs, Ha/dane, which was in Court, The 
want of Notice was no Objection, in hie Caſe ; becauſe they had 
the Deed in Court. The Refuſal to produce it was an unfair At- 
tempt to recover, contrary to the real Merits: And being a de- 
liberate Refuſal, by the advice of Counſel, contrary to the Re- 
commendation of the Judge, warranted the ſtrongeſt Preſumption 
that the Deed would ſhew that neither of the Leſſors of the 
<< Plaintiff had any Title.“ 1 

Mr. 


2.488 
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Mr. Juſtice YaTxs thought the Plaintiff ought to have 
had a Verdict. He founded himſelf upon the Rules of Evidence. 
Its coming out upon Cro/5-Examination of the Witneſs makes no 
Difference: No more does the Value of the Eſtate. The Plain- 
tiff's Counſel were not obliged to produce this Deed : No Man 
can be obliged to produce Evidence againſt himſelf. The only Con- 
ſequence of Notice to produce it would have been * the admit- 
« ting inferior Evidence.” He inſtanced in a Caſe which happened 
before himſelf; when a Poll- Book which lay in Court was refuſed 
to be produced: He held “ they could t be obliged to pro- 
« duce it.” And this his Determination was acqureſced in. 


He thought the Counſel for the Plaintiff ſhould not have ſuf- 
fered a Nonſuit; but ſhould have appeared, and ſo had it t 79 
the Jury, Whether the Plaintiff had ſhewn a ſufficient Title 


«© Or not.” 


Mr. Juſtice As rox In an Ejectment, the Party who 
would change the Poſſeſſion, muſt make out a Title. This was a 
ſcambling Title. It was a Matter of ſmall Value, excepting its 
being for the Purpoſe of voting at the Election of Members to 


Parliament. 


The Conveyance from Robert Holmes to Alderman Blachford 
was in 1731. Blachford died in 1759. Holmes died in 1751, 
and deviſed to his Widow: She married Ha/dane. Alderman 
Blachford's Son entered as Deviſee of his Father, and held it 
Three Years. Mrs. Haldane had no Title but as Deviſee of Ro- 
bert Holmes. William Clark the Witneſs ſaid, ſhe had conveyed 
to Urry. But the Plaintiff ſhewed ns Title under Urry ; which he 


ought to have done. 


I was not called upon, to leave it to the Jury. I thought the 
Refuſing to produce the Deed was a Want of Fairneſs ; and that 
the Plaintiff had not made a complete Title, without it. 


But if there is any Doubt in the Court, I have no Objection 


to a new Trial. 


Mr. Juſtice WII TES thought the Direction was Right. 


In Ejetment, the Plaintiff muſt recover upon the Strength of 
his own Title. 


The only Proof here is, © that the Witneſs ſaid that Mrs. 
« Haldane had conveyed to Urry :” But he would not produce the 


| Deed of Conveyance to Urry, though actually in Court. 


I don't 
I 


* 
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'T don't ſay that the Court could ge them to produce this 
Deed. But I think the Title of the Plaintiff was not complete; 
the Deed not being produced. | 


Parol Evidence could not be given by the Party who had the 
Deed in his Power, and refuſed to produce it; though it might 
by the adverſe Party. It is reaſonable, that if one Party is in 
Poſſeſſion of a Deed, and refuſes (after proper Notice) to pro- 
duce it, the ober Side ſhould be admitted to prove the Contents 
by inferior Evidence: But there is no Reaſon why the Poſſeſſor 
of the Deed ſhould he allowed to give ſuch inferior Evidence, 
when he can give better, if he. pleaſes. 


Lorp MANSsFIEIPD obſerved, that in Civil Cauſes, the 
Court will force Parties to produce Evidence which may prove 
againſt themſelves; or leave the Refuſal to do it (after proper 
Notice) as a ſtrong Preſumption, to the Jury. The Court will 
do it, in many Caſes, under particular Circumſtances, by Rule 
before the Trial ; eſpecially, if the Party from whom the Pro- 
duction is wanted applies for a Favour. But in a Criminal or 
[Penal Cauſe, the Defendant is never forced to produce any Evi- 
dence; though he ſhould hold it in his Hands, in Court. 


Per CUR". | 
RULE-DISCHARGES, 


Cuming ver/us Sibl y. 


DL RROR was brought by the Defendant below, upon a 

Judgment for the Plaintiff in C. B, in an Action of Debt, 
upon the Bribery-Act of 2 G. 2. c. 24. 7. Upon the Trial, a 
Verdict was given for the Plaintiff, for 1000/7. and 1s. Damages ; 
beſides his Coſts and Charges; and ſo much for his Coſts and 
Charges: And Judgment was entered accordingly, and for Coſts 
de incremento, ſo much; amounting in the whole to ſo much. 


The Error objected was, “that the Plaintiff is not intitled to 
Damages: No Damages for Detention of the Debt can be 
% given in a popular Action.“ 1 Roll's Abridgment 574. Letter 
P. pl. 1. and pl. 4. in Point. So alſo was the Caſe of Sir Thomas 
Frederick v. Andrew Lookup : (Which Caſe may be ſeen at large, 
ante, p. 2018 to 2022.) | VV. B. In that 
Caſe, the 
Mr. Aſbburſt, for the Plaintiff below, anſwered, that that was an The Jeg. 
Action on the Gaming-Act; and was brought for the Money loſt, ment as to the 
and-the treble Value. And he ſaid there is a Difference between Basses and 
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® Vide ante, 
P. 2156. and 
1 Salk, 262. 


—— 


Penal Statutes which give a Sum certain and an Action of Debt 
to the Party ſuing; and thoſe which give an uncertain Sum, (as 
to recover treble Damages.) In the latter Caſe, there can be no 
Damages for the Detention, nor any Coſts: But in the former, 
the Plaintiff ſhall recover both his Damages and Coſts. 


The Caſe of North v. Wingate, in Cro. Car. 559, lays down 
and eſtabliſhes that Diſtinction. And 3 Lev. 374. Sedgwicke, 
qui tam &c, v. Richardſon, takes the ſame Diſtinction, and is at 
leaſt a tacit Authority for me. And he obſerved, that the 
Declaration always lays it to the Plaintiff's Damages. 


Here, a Right is attached in the Plaintiff, by bringing the 
Action: And the Defendant ought to have paid the Money im- 
mediately upon Demand. Therefore the 15. Damages for the 
Detention is right ; and the Judgment ought to be affirmed 77 
roto. 


But, at leaſt, it ought to be affirmed as to all the Reſt, but 
the 15. Damages. 


Mr. Serjeant Glynn, contra, for the Plaintiff in Error, replied, 
that in the Caſe cited from Cro. Car. 559, the Plaintiff was the 
Party grieved: And in 3 Lev. 374, nothing was determined, 
upon that Part of the Cale, | 


He inſiſted, that zo Damages for Detention of the Debt can 
be given in a popular Action; becauſe Nothing, no Intereſt is 
attached in the Plaintiff, before his bringing the Action: He had, 
before that, no more Right than any other Man. Therefore the 
giving him Damages is erroneous, 


Conſequently, the Judgment muſt be reverſed both for the 1. 
Damages, and for the Cots; as the Coſts are incorporated with 
the Damages. 


LoD MansFIELD—There are no Damages to be given 
in theſe popular Actions. This Sratute gives Coſts, indeed: But 
here the Damages and Coſts are blended together. 


Where the Plaintiff below brings a Writ of Error, we may 


not only reverſe what is wrong ; but give Judgment for what is 


right. Where the Defendant below brings a Writ of Error, we 
only reverſe ſuch wrong Part of the Judgment, as he complains 


of. * 


Mr. Juſtice VAT ES— The Plaintiff has no Right to the 
Debt, till 25er Conviction, Therefore he can have no Right to 
| Damages 
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Damages for the Detention of it. And as the Coſts and Dama- 


ges are incorporated, the judgment muſt be reverſed as to both 
Damages and Coſts. 


THE Cour all agreed, that the Judgment ought te 
be rever/ed both as to the Damages and Cofts ; and affirmed as to 


the Debt. 


RLE ACCORDINGLY, 


Rex ver/us Berney Brograve, Eſq. 


N. the Second Day of this Term, Mr. Solicitor-General 


F (Dunning) moved to quaſh an Order of Seſſions confirmin 
a Rate made for the Relief of the Poor of the Pariſh of Yor/tead 


in the County of Norfo/s. 


THE ORDER objected to, was made at a General Quarter» 
Seſſions holden for the County of Norfolk, on the 5th of April 
9 G. 3. and was in the following Words. 


Whereas Berney Brograve, Eſq. one of the Inhabitants of _ 


Werſtead in the County of Norfo/k, appealed to this Court, to be 
relieved againſt a Rate made, in due Form, the 6th Day of Ja- 


nuary 1769, for the Relief of the Poor of the ſaid Pariſh, wherein 


the ſaid Perney is aſſeſſed of 160 J. 3s. 9d. per Annum; whereof 
3/. 155. is charged for the Profits of a Fair held once in every 
Year in the ſaid Pariſh; and for Ineguality throughout the 
whole of the ſaid Rate. And whereas it was admitted, on the 
Hearing of the ſaid Appeal, “that ſome Time in the Year 1763, 
the {ſaid Berrey Brograve appealed from a Poors Rate then 
„ made for the ſaid Pariſh; and that afterwards, the ſaid Ap- 
« pellant and the then Officers of the ſaid Pariſh of Morſtead re- 
«« ferred all Matters in Diſpute touching the ſaid former Rate, 
between the ſaid Appellant and the then Officers of the ſaid 
« Pariſh, to the Determination of Three of his Majeſty's Juſtices 
e of the Peace for the ſaid County then acting for that Diviſion 
* to which the ſaid Pariſh of Morſtead did belong; That in the 
* Year 1764, the ſaid Three Juſtices, in order to ſettle all Diſ- 
*« putes, did recommend the Parties to conſent to the Rate then 


made according to the Method they had formerly taken ; but 
did not particularly recommend nor object to the Mode of 


© Rating itſelf, which was, that All Occupiers of Land in their 
«* ſeveral Occupations, within the ſaid Pariſh, ſhould be aſſeſſed 
at three-fourths of the YEARLY VALUE of ſuch Land; and 
that all Occupiers of Houſes within the ſaid Pariſh * 
60 elle 
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aſſeſſed after the Rate of One Moi TY the YEARLY VALUE 
* of their reſpective Houſes; to which Rate ſo made, the Ap- 
“ pellant, being then preſent, did consENT AND AGREE ; And 
« that the Churchwardens and Overſeers of the faid Pariſh did 
„ accordingly continue to make their Rates for the Maintenance 
of the Poor purſuant to ſuch Agreement, and did therein aſ- 
* ſeſs the Appellant and all other Occupiers of Land within the 
ſaid Pariſh at bree-fourths of the yearly Value, and the Occu- 
«© piers of all Houſes within the ſaid Pariſh at One MoliE T on 
of their reſpective yearly Value; and did continue aſſeſſing them iu 
* ſuch Manner down to the Michaelmas Quarter 1768.“ That 
the Appellant, thinking himſelf aggrieved by the Aſſeſſment 
] made br the Relief of the Poor from Midſummer to Michaelmas 
; 1768, did, in the latter End of November or the Beginning of 
December now laſt paſt, and before the Rate appealed from was 
made, give Notice to the Churchwardens and Overſeers of the 
ſaid Pariſh, © that unleſs the ſaid Pariſh-Rates were altered, he 
the ſaid Appellant would not abide by them; and that he was 
„ qurte diſſatisfied with the ſaid Rates; but did not then or at 
. any other Time make any particular Objections to the ſaid Rate 
| or the Mode in the which the ſame was made, until the Time of 
| hearing the ſaid Appeal. That the ſaid Churchwardens and 
« 
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Overſeers of Norſtead aforeſaid did, on the 6th Day of January 

laſt paſt, make a Poors Rate for the ſaid Pariſh, for one Quarter 

of a Year from Michaelmas to Chriſtmas laſt ; wherein they did 

aſſeſs and rate the ſaid Appellant and all other Occupiers of Lands 
| within the faid Pariſh, at and after the Rate of zhree-fourths of 
i their reſpective yearly Value, and the Occupiers of all Houſes in 
the ſaid Pariſh at and after the Rate of One Mozety of the reſpec- 
i tive yearly Values of the Houſes in their reſpective Occupations, 
1 within the faid Pariſh; from which Rate, Mr. Brograve ap- 
; pealed. And it appeared, that all other Perſons aſſeſſed to the 
faid Rate had paid to the ſame, except the ſaid Mr. Brograve. 
AND now, at the hearing of the faid Appeal from the Whole of 
the Jaſt mentioned Rate, the Appellant made many Objections to 
the ſaid Rate; and in particular, “ for that he was rated 3/. 155. 
for the Profits of the Fair in the ſaid Pariſh,” (which, upon 
Evidence, appeared to be Let by him to ------ Fowler ;) and 
-alſo, for that Henry Middleton, who occupied about Seven 


« Acres of Land as Tenant to the Appellant was not rated for 
«© ſach Land.“ 


. 

: 
1 
9 
* 


And thereupon the Court of Seſſions] ordered the ſaid laſt 
mentioned Rate to be amended, by ſtriking out the particular 
Part wherein it appeared “ that the Appellant was rated and aſ- 
« fed for the ſaid Fair, and by therein aſſeſſing the ſaid Henry 
Middleton for the ſaid Seven Acres of Land; he the ſaid Henry 
Middleton being preſent in Court, and conſenting thereto: And 
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they have amended the Rate accordingly ; but confirmed the ſaid 
Rate, as to all the Reſt. 


Mr. Dunning, Solicitor-General on behalf of Mr. * Brograve, 
moved to quaſh this Order of Seſſions ; objecting, “that it was 
an unequal Rate; and that it appeared, upon the Face of it to be 
Jo: For that the Occupiert of Houſes and the Occupiers of Lands 
ought to be rated egually ; and there was no Pretence to Rate the 
latter at 7hree-fourths of their yearly Value, when the former 
were only rated at 7700-fourths, 


Loxp MansF1tLD ſaid, he did not fee any apparent In- 
equality. He thought it right and proper, that there ſhould be 
a Difference made between Lands and Houſes : For, there arc 
{ſeveral Charges incident to Houles (as Repairs, Window-taxes, 
and ſuch like Deductions and Outgoings,) which do not fal! 
upon Lands, to leſſen heir Value. And this Mode of Taxation 
was agreed to by the Patith in 1764, and by the Appellant him- 
ielf, being then preſent; and was continued till 1708. 


Mr. Dunning objected, nevertheleſs, to the laying down any 
ſtanding, invariable, perpetual Rule in a Pariſh : And as this Rule 
is now perceived to be an unequal and unequitable one, this 
Appeal was brought, in order to correct it, and to fix a true juſt 
and equal One, ſuitable to the Circumſtances at preſent exiſt- 


ing. 


LoRD MaANnsFIELD—The' Juſtices have thought it an 
equal Rate; and all the Pariſh were of that Opinion in the Year 


1704. 


Mr. Juſtice YaTEs—The Czurt can't enter into the In- 
equality of it; unleſs it appears to Us to be en, ne- 
ceſſarily, and unavoidably unequal. 


Tur CouRT gave him a Rule to ſhew Cauſe; but with 
very ſmall hopes of their being perſuaded to make it abfolute. 


Mr. Serjeant Foſter now ſhewed Cauſe, why the Order of Seſ- 
ſions ſhould not be quaſhed, nor the Rate which ſtood confirmed 
by it. 


Mr. Solicitor-General ſtill inſiſted that this was an unegual 


Rate; and that an unequal Rate was an unequitable Rate. 
The Rent, he ſaid, was the Rule of rating. 
Vol. IV. Pax r IV. 7 F This 


Mr. Bro- 
grave was 
much diſſatis- 
hed at the 
State of this 
Caſe; and #l(- 
ſert*, that the 
Facts are not 
rightly repro- 
ſented, as thr 
Order is 
drawn up. 
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Nov. 


Monday 27th 
1709. 


This is a Rate upon the Occupier, not upon the Land. And 
an Occupier of a Houſe of 20/. a Year is generally better able to 
pay his Rate, than a Farmer who occupies a Farm of 20/. a 


Year. 


The Court will underſtand the Word Yalue” in the Order, 
to mean the yearly Value, and not the yearly Rent. It is impoſſi- 
ble therefore to conſtrue this to be an equal Rate; when it di— 
res that Lands ſhall for the future pay Three-f2urths of the 
„ yearly Value; and Houſes only half of their yearly Value.“ 


Tur CouRT were clear they could not ſet this R te aſide, 
unleſs it appeared manifeſtly to be unequal: They could not pre- 
ſie it to be ſo. But it would be impoſſible to preſume an Inequa- 
lity in the preſent ; when, on the contrary, this Gentleman him- 
ſelf has approved of it ; and all the other Pariſhioners have agreed 
in it. 

' Per Cun'. unanimouſly— 


RuLE DisCHARGED; and ORDER AFFIRMED, 


Rex wer/s Samuel V augban. 


N Frida the 17th Inſtant, Mr. Dunning, Solicitor-Gene— 

ral, moved "Bag an Information for a Miſdemeanour, at the 
private Proſecution of the Duke of Grafton, (then firſt Lord of 
the Treaſury.) 


He produced an Affidavit of the Duke of Grafton's, proving a 
Letter to be received by him from the Defendant, containing an 
Offer of paying 5000 /. into the Hands of Mr. Henry Neweome, 
to be delivered by him to the Perſon who ſhould procure a Patent 


of the Reverſion of the Ottice of Clerk of the ſupreme Court of 


the Iſland of Jamaica, for the Lives of Mr: Vaughan's Three 
Sons, or the Lives of Three other Perſons to be named by 
him. 


He had likewiſe Affidavits to authenticate the Hand- writing. 
of Mr. Vaughan. 


Mr. Vaughan ſent a Caſe alſo to the Duke, deſiring his Peruſal 


of it at his Leiſure; which Caſe related to the Nature &c, of 
this Office. 


It 
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It was accompanied by a Letter to his Grace, incloſing an Af- 
fidavit; which Affidavit Mr. Vaugban ſays, „will ſhew the Pro- 
« pgſal; which will be ENcREASED , neceſſary.” The Letter 
offers to“ /eave Security in Mr. Henry Newcome's Hands, to an- 
«« ſwer Paying the cooo/. to the Order of the Perſon who ſhould 
* procure the ſaid Patent” And it concludes —“ I will take an 
„Opportunity of waiting upon your Grace; hoping the Honor 
of a Conference; otherwiſe, to receive back this Affidavit, in 
order to deſtroy the ſame.” 


S * 


— . - -— . — A 3 = 
reer . . * _ 


—— «wb 
— IF=-= 


OS — 2 


The Affidavit incloſed in this Letter was made before the Lord 
Mayor of London. It repreſented this to be a Matter that re— 
quired the utmoſt Secrecy : And it is thereby ſworn, (beſides 
what is above mentioned) ** that this whole Affair is an entire 
„Secret to every One but Mr, Henry Newcome; and that, 
« whether his preſent Propoſal thall prove efficacious, or be re- 
„ jected, he never will diſcloſe it to any Perſon whatſoever.” 


— 


n 


The Court had aſked Mr, Solicitor-General upon his firſt 
moving this Matter,“ In 0e Diſpoſition this Office was ;” and 
withed, that there might be an fzdavrt to that purpoſe. 
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Accordingly, an Affidavit of one Mr. Pollock was now produced 
and read“ that the Othce was in the Diſpoſition of the King, 
and paſſed by a Grant under the Great Seal, which took its 
* Riſe from a Sign- manual counter-figned by one of the Secre- 
e taries of State.” 
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There was likewiſe another Affidavit now read, of one Mr, 
Reynel[—** That the ſupreme Court of Famarca is like the Three 
Courts of B. R. C. B. and Exchequer, in England: Beſides 
* which, they have alſo a Court of Chancery.“ 


Mr. Wedderburn and Mr. Lee, on behalf of the Defendant, 


now ſhewed Cauſe againſt granting an Information. 


This Office of Clerk of the ſupreme Court of the Iſland of 
Jamaica was fold under a Decree in Chancery here, upon the 
Ceſtui qui truſt of it dying inſolvent. 


Mr. Lawton bought it, and afterwards deviſed one Moiety of 
it. The Repreſentatives of Mr. Paxton, fold the other Moiety. 
The Subdiviſions of it have been ſince both deviſed and ſold. 
The Office was, conſequently, very careleſsly executed by Depu- 
ries, 
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Mr. Vaughan took a Leaſe of the Office in 176g ; and put it 
upon a proper Footing. He went to Jamaica in 1765; and re- 
turned in 1766; and then applied to the Duke of Grafton and 
Mr. Conway, who were then the Two principal Socretirien of 
State, for a Grant of the Reverſion. He applied to the Duke 
through this Mr. N-wcaome. The Duke's Anſwer was, “ That 
« he did not meddle out of his own Department.” One Mr. 
Howell was attempting to procure it, and to get in the ſubſiſting 
Intereſt ; pretending to have the Fatronage of the Duke of C 
ten in the Point he was purſuing This alarmed Mr. Vaughan 
on account of his Leafs, as well as of the Reverſion. Hol! 
and / aughan had a Treaty upon this Subject: And Howell per- 
ſiſted in his Attempt. Mr. Vaughen thought that Hotel's In- 
tereſt mutt ariſe from Money ; and therefore counteracted him by 
the fame Means: And, to remove all Ideas of uſing this Appli- 
cation as a Trap, he made the Affidavit of Secrecy, 2 and ſent it 
incloſed to Mr. Newcome. Mr. Newcome returned the Atiidavit : 
And then Mr. FYaughan ſent it to the Duke. 


The d Rent of the Office (the nett Rent) was 400. per An- 
num It has been now lately raiſed to 50 Guineas for the Moiety 


of it. The Office had been Yu, dev ed, leaſed, and very badly 
executed by Deputy. 


Mr. Yaughan never mentioned the Affair to any One And 
yet. two Letters appeared in the public Papers, calculated to attect 
Vaughan's Character; but fictitious in ſeveral Articles. Thete 
ſpurious Letters repreſented him as a Man that had abandoned 
his Connexions and Principles. They treated Mr. / aughan's 
Conduct, as extremely filly, and very unlikely to have its Effect; 
and allo as ſhewing the utmoſt Ignorance of the World. 


But as he took the Office to be a faleable Office, his only 
Offence could be, that he ſuſpected the noble Duke to be capa- 
ble of liſtening to this his Offer. And his Afiidavit only meant 
to clear him from intending to trap the Duke into a Tranſaction 
with a Man obnoxious to him in Politics; ; and then diſcover it. 


They hoped, the Court would not add the Weight of their 
Opinion, to the already prejudiced Opinion of the Public. 


They then argued that this was zo Offence at all. 


The Solicitation to take Money for an Office in the Colonzes, is 
no Offence, It would have been no Offence, even if the Act it- 
ſelf had been done ; and the Office had been granted purſuant to 
the Solicitation, 
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It is not within 5, 6 Ed. 6. c. 16. That Act does not extend to 
the Colonies. The ſaving in F 7. ſhews that it was no Offence at 
Common Law; that it was not illegale For, this Proviſo leaves 
it to the two Chief Juſtices of B. K. and C. B. and Juſtices of 
Aſſize, to do as they might have done before, in any Otfice to bo 
given or granted by them. This proves that the Legiſlature did 
not conſider this Sale of Offices to be Malum in /e. 


The Caſe of Bl/ankard v. Galdy (in 2 Salk. 411 and 4 Mod. 
215.) alſo proves the ſame Point; becauſe Judgment was given 
for the Plaintiff, That Caſe was an Action of Debt upon Bond, 
conditioned for performing Articles of Agreement concerning the 
Ottice of Provoſt-Marſhal of Jamaica: And it was then ſettled 
and determined, * that this Act of 5. 6 Ed. 6. does not extend 
to Jamaica.“ 


In the Caſe of Go9/phin v. Tudor, it was determined that if 
the Reſervation be out of the Profits, the Deputation is good : 
But if it be a Sum in grols ; then it is within the Statute, 


The Sale of any Office is not Malum in ſe ; notwithſtanding the 
inaccurate Report of the Caſe of Stochwell v. North, in Noy 102, 
and alſo in Moor 701. It is no Offence at Common Law: Tis no 
Crime; no Object of poſitive Puniſhment. It is not zmmoral, if 
a good Man and a ſutticient One is promoted to the Office. Nei- 
ther is it unlawful: For, in the Caſe in Sa/keld, Judgment was 
given for the Plaintiff. Nor is there any Reſolution or even 
Dictum „that it is unlawful.” 


The Offices at the Rolls and 1a the Exchequer concern the 


Adminiſtration of Juſtice, and are not within the Proviſo in the 
Act: And yet thoſe Offices aye ſold. 


Therefore if the Act had been done, and the Propofal carried 
into Execution, it would not have been puniſhable at Common 
Law. Much leſs then, can the mere Solicitation to do it be fo; 
no Act being done, in Conſequence of it. 


There is one Caſe of a Solicitation to commit Perjury, none 
being actually committed; in 2 Slower 1. Rex v. Johnſon, an At- 
torney. But this is a ſingle Caſe, and very imperfectly reported. 


Mr. Dunning, Mr. Wallace, and Mr. Ranby, contra, for the 


Proſecutor. 


The Charge is an Attempt to corrupt the Duke of Grafton in 
the Diſpoſal of an Office of Truſt, in the Colontes, concerning the 
PART IV. Vol. IV. 7G Admi- 
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Adminiſtration of juſtice; to influence a Privy Counſellor and 
firſt Lord of the Treaſury, to give his Advice, under a Bribe. 


As to this Office being once ſold under a Decree—It does not 
appear, what was then proved or underſtood about the Nature of 
the Office. But even if it is ſaleable, that will not warrant a 
Man to ſolicit One of the firſt Officers of the Crown to take a 
Bribe for procuring from the Crown the Diſpoſal of the Reverſion 
of it. 


This Attempt is criminal in the Tempter: And the Court will 
declare it to be fo, by granting this Information. 


The Judgment of the Court in the Caſe of B/antard v. Galdy, 
might have been given, becauſe the Matter was zt 70ithn the 
ack 


But neither that Act nor the Act of i Ric. 2. c. 2. mentioned 
in Lord Maccl/csfield's Trial, are neceſſary to ſupport this Mo— 
tion. | 


It may be neither criminal or diſhonorable, to {7 Otiices 
which are /alcable. But granting that Point, vet the Method 
which Mr. Fangdan has taken to come at this Othce, is criminal. 
1 Hawk. P. C. c. 67. Title, © Bribery,” p. 168, 169. is ſtrong 
to this Purport. 


In Lord Macclesfield Caſe, the Offence charged was taking 
Money for appointing, and taking Money for recommending. to 
Offices. That Proſecution was not founded upon Statute, but 
upon Common Law. One of thoſe Offices, Clerk of the Cut- 
todies, (v. Art. q.) was in the Gift of the Crown; and Lord 
Macclesfield inſiſted on a Right to recommend. But yet he was 
not to take Money for that Recommendation. 


So here Mr. Vaughan oftered the Duke of Grafton ol. for 


ſuch Recommendation : Which Money the Duke ought not to 
take for it. | 


This offer is criminal; becauſe the Taking the Money was in- 
compatible with the Duty of the Duke of Grafton, as a Privy 
Counſellor and firſt Lord of the Treaſury : It was offered, to 
tempt the Duke to betray his Truſt, by giving his Advice to the 


King under ſuch a corrupt Motive. 


To ſolicit and counſel the Committing of a Crime, is criminal. 


+. As 
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As to the Caſe of Rex v. Johnſon, in 2 Show. p. 1.—lt ſhews 
that the Charge was conſidered as an Offence ; though the * 
differed about the Meaſure of the Puniſhment. 


As to what has been urged about this Solicitation not being 
criminal, becauſe there was no 4& done in Conſequence of * 
The Caſe of Rex v. Plympton 2 Lard Raymond 13 8. is in Point: 
For, that does not appear to be a Promile accepted, or the Money 
paid. This very Exception, “ that the Promiſe was no Crime, 
«© without ſhewing the Fad? done,” was taken, and over-ruled. 


In Buſb v. Rawlins, Tr. 29, 30 6. 2 B. R.*— No Doubt was 
made whether it was not an Off:nce at Common Lade The Qneſ- 
tion was © Whether it was within the Ad. 


Here was an ill Intention in the 'Tempter ; and an Ability in 


the Duke to perform the Thing propoled, it he had liſtened to 
tac | Abc mas 


Lok Maxsriri ---The Defendant himfclf thought, 
this Tranfachon would not bear the Light, His Allidavit tays 
+ It was a Matter that required the utmoſt Secrecy.” - The ex- 
traordinary Security for the Money, which he propoſed to leave 
in Mr. Newcome's Hands; the AfHidavit ollering to pay it, and 
{wearing to keep it a profound Secret; and the other Circum- 
ftance, all prove that he himiclt looked upon it as en unjuſtifi- 
able Tranſaction, 


If theſe Tranſactions are believed to be frequent, it is Time to 


put a ſtop to them. 


A Miniſter truſted by the King to recommend fit Perſons. to 
3 would betray that Truſt, and diſappoint that Confidence, 
if he thould ſecretly take a Bribe for that Recommendation. 


A terrible Conſequence would reſult to Wo Public, if ever 


Thing that ſuch an Officer is concerned in adviſing the Diſpoſal 
of, ſhould be ſet up to Sale. 


I am therefore for making the Rule abſolute. He may demur, 
or move in Arreſt of Judgment, or appeal to a higher Judicature. 
I am clear, that this is a Miſdemeanor, and puniſhable as ſuch. 
But nevertheleſs I ſhall be open to hear Arguments on a Demur- 
rer, or in Arreſt of Judgment, without Prejudice. 


As to the Statutes of 12 R. 2. c. 2 and , 6 Ed. 6. c. 16. I 
agree with Mr. Solicitor-General, « That the Argument does 
«not 
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% not turn upon their extending or not extending to Jamaica. 
For, this Office is granted under the Great Seal. 


The Argument 1s ſtrong, that theſe Statutes do not extend to 
Jamaica; though they were enacted long before that Ifland be- 
longed to the Crown of England. 


If Jamaica was conſidered as a Congqueſt, they would retain 
their old Laws, till the Conqueror had thought fit to alter 
them. 


If it is conſidered as a Co/ony, (which it ought to be, the old 
Inhabitants having left the Ifland,) then theie Statutes are poſi— 
tive Regulations of Police, not adapted to the Circumſtances of 
a new Colony ; and therefore no Part of that Law of England 
which every Colony, from Neceſſity, is ſuppoſed to carry with 
them at their firſt Plantation. 


No Act of Parliament made after a Colony is planted, is con- 
ſtrued to extend to it, without expreſs Words thewing the In- 
tention of the Legiſlature to be that it ſhould.” 


But here, the Office is granted by Letters Patent under the 
Great Seal of England; and therefore muſt be governed by the 
Laws of England. 


So that it turns upon the Common Law. And the firſt Conſi- 
deration is, whether a great Officer, at the Head of the Trea- 
ſury and in the King's Confidence, ſelling his Iutereſt with the 
King, in procuring an Office, be not guilty of a Crime. 


The King is not to raiſe a Revenue out of this Office, The 
Duke ſwears, and it is not denied, That the 5000/7. was offered 
„to him, to procure this Office for Mr. Vaughan.” 


Can it be doubted whether the doing this. would have been 
criminal in the Duke of Grafton? I ſuppole that moſt of the Im- 
peachments againſt Miniſters have been for taking Money to pro— 
cure Othces grantable by the Crown. 


Wherever it is a Crime to fate, it is a Crime to give: They 
are reciprocal. And in many Cates, eſpecially in Bribery at Elzc- 


tions to Parliament, the Azzempt is a Crime: It is complete on 
bis Side who offers it. 


It a Party offers a Bribe to a Judge, meaning to corrupt him in 
a Caſe depending before him; and the Judge taketh it not; yet 


this is an Offence puniſhable by Law, in the Party that offers it. 
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3 Inſt. 147. So alſo a promiſe of Money to a Corporator, to 


vote for a Mayor of a Corporation; as in Rex v. Plympton.* 2 Lord 


And fo alſo muſt be an offer to Bribe a Privy Counſellor, to ad- Rm. 1377. 
viſe the King. | 
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Therefore it appears to me that this is a Miſdemeanor, 


n 


But if it be in the leaſt doubtful, I would have it put in ſuch 
a Way, that a Judgment may be ſolemnly had upon it. 


r 
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Mr. Juſtice YaTEs—This has not the leaſt Reſemblance 
to the Sale of an Office. This Charge is for attempting impro- 
perly the procuring of the Office ; not for giving a Price for be- 


ſtowing it. It is an Office in the Gift of the Crown; not of the 
Duke himſelf, 
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The Affidavit which mentions “ that the Matter requires the 
utmoſt Secrecy, thews the Nefendant's own Sentiments about 
it: And he deſires, in Caſe of Non- Acceptance of his offer, to 


nave the Afﬀidavit back again, in order te deftroy 1b. This don't 
agree with the Excuſe about a Trap. 


Pe % * ä 


No Doubt, this is an Offence at Common Law. 


] If it be but queſtionable, it ought to be inquired into: "I'is a 
g Matter fit for Inquiry. It may hereatter be more ſolemnly de- 


5 termined, on Demurrer, or in Arreſt cf Judgment, or other- 
wile, 4 7 
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No. "Pl; 8 1421. Tueſdey 23th 
Evan Thomas ver/zs Goodtitle. 8 
N Ejectment, on a Writ of Error from C. B. Evan Thomas, 
the Defendant below, and now the Plaintiff in Error, offered 


to become Bail to proſecute the Writ of Error, and to juſtify in 
Double the Rent. | 18 
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Judgment had been given for the Plaintiff in Ejectment; and 
alſo for 29/. Colts. 


Mr. Grifith Price oppoſed the Bail, on Affidavit of his In/o/- 
dency, and having been diſcharged out of Gaol as an Inſolvent 
Vor. IV. PART IV. 7 H Debtor; 
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Debtor; and alledged that the Plaintiff in Ejetment had a 
Mortgage upon the Premiſſes, for as much as they were worth. 


— 


See the Act of 16, 17 C. 2. c. 8. § 3. which direQs, that 
the Plaintiff in Error ſhould be bound to the Plaintiff in 
the Action of Ejeclione firmæ &c, in ſuch reaſonable Sum as 
the Court to whien ſuch Writ of Error ſhall be directed 
ſhall think fit; with Condition, that if the Judgment ſhall 
be affirmed in the Writ of Error, or the Writ be diſconti— 
nued in Defavlt of the Plaintiff therein, or the Plaintiff be 
Nonſuit in ſuch Writ of Error, that then the Plaintiff ſhall 
pay ſuch Coſts, Damages and Sums of Money, as thall be 
awarded, upon cr after fuch Judgment affürmed, Diſcon- 
tinuance, or Nenluit had. 


The Cour, on Conſideration of the Clauſe in the Sta- 
tute, and alſo of the Practice, (which is to require him toi 
in Double the Rent,) did accordingly admit him to be Bail: And, 
the Rent being 16/7. per Aunum, he juſtified in Double that Sum 


(32/.) 
They ſaid, they had Nothing to do with the Mortgage. 


Tacovs's Caſe. 


N a Motion of Mr. Kenyon's © for Jacobs to anſiver the 
Matters of an Aflidavit.“ 


* See the Note The CouRT declared, That on the 4% Day of the Term, 
— Þ. 55 > hh there can not be a Motion to anſwer the Matters of an Aﬀidaunt, 
tion to Attach- any more than a Motion for an Attachment, They held it to be 


ments, and Contrary to the Practice * 

quaſhing In- 

dictments and, | - 
Orders, MoTloNn DENIED. 


Belchier verſus Ganfſcel. 


N an Action for 23347. Bail had juſtified : But, as the Plain- 
tiff did not like them, he and his Attorney therefore obtained 

a Side-Bar Rule “ for Leave to diſcontinue that Action, upon 
«© Payment of Coſts ;” nat diſelgſing, that Bail had juſtified in the 
Action which he prayed to diſcontinue. Then he brought a new 
Action, upon the very ſame Bonds ; only laying the new Action 
in Middleſex inſtead of London. The Plaintiff made a freſh Affi- 
davit of the Debt being due; and carried this Affidavit and the 
| Decla- 
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Declaration in the new Action, to Mr. Cowper the Clerk of the 
Rules, and inſiſted upon his marking upon the Declaration ** that 
ſuch a Debt was ſworn to;” in order to carry ſuch Declaration fo 
marked by Mr. Cowper to the Marſhal, and charge Mr. Ganſel, 
in Cuſtody, with this new Declaration. The Scheme was, to 
detain him in Cuſtody of the Marſhal till the next Term; as, 
this being the laſt day of the preſent Term, Mr. Ganſel would 
not be able to juſtify Bail in this zew Action, till next Term. 


Mr. Cowper himſelf firſt diſcloſed this Matter to the Court; 
and prayed their Direction. 


The CourT ſent Orders to Mr. Priddle; the Plaintiff's At- 
'torney, (by his Clerk,) “ to attend the Court immediately.“ 
Which he ſoon afterwards did; and cited, in his own Juſtifica- 
tion, 2 Stra. 1216, Olmius v Delany: Which is indeed a very 
ſtrong Cate ; rather ſtronger than the preſent, as the Defendant 
was there holden to ſpecial Bail in the fecond Action, though he 
was arreſled upon it before the former was diſcontinued. 


Mr. Mansfield then moved againſt him; but was in Doubt 
what to pray. 


Mr. Serjeant Davy appeared for Mr. Priddle; and ſaid he had 
done it by the Direction of his Client Mr. Belcher the Plaintitt; 
who had diſcovered, “ that the Bail in the firſt Action were worth 
Nothing at all, but totally inſufficient:“ And this was only 


taking the likelicit Method of ſecuring the Payment of a juſt 
Debt. 


The cou were, at firft, doubtful what Method they * Lord Mans- 
ſhould take They held this to be a Trick, and an unwarrant- field was gone. 
able Conduct in the Attorney; and that it ought not to have the 
intended Effect: He ought to have aſecd Leave of the Court © to 
charge the Defendant in Cuſtody ;” diſclo/ing the Whole of the 
Caſe to them. They firſt thought of making a Rule , for 
the Defendant “ to ſhew Cauſe why the Plaintiff ſhould not be 
at Liberty to do ſo.” 
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But at length, They diſcharged the Side-Bar Rule which gave 
the Plaintiff Leave to diſcontinue. So that the Bail to the for- 
mer Action (who had juſtified as aforeſaid) till remained liable to 
their Recognizance. 
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Curgenven verſus Penhallow Cuming Eſq. 


HIS was an Action of Debt brought upon the Statute of 
2 G. 2. c. 24. againſt Bribery at Elections to Parliament. 


# In Trinity Term laſt, the Plaintiff declared againſt the Defen- 
4 dant for 6000/7. for bribing Twelve Perſons, to vote at the laſt 
J Election for Members to ſerve in Parliament for the Burrough of 
4 Tregoney in the County of Cornwall. 

| The Defendant pleaded Nu debet: And Iſſue was thereupon 
4 joined. 


1 The Cauſe came on to be tried at the laſt Aſſizes for Cornical! 
i] before Mr. Juſtice WiLLEs; and a Verdict was found for the 
Plaintiff on the 1ſt, 4th, 5th, 7th, 8th and 12th Counts, in the 
Penalties cf 30co/. with 1s. Damages, and 40s. Coſts; ſubject 
to the Opinion of the Court of B. R. upon the following Cale. 


CASE The Defendant proved a Copy of a Judgment in the 
Court of Common Plezs, of Hilary 9 G. 3. between the faid Pen- 
hallow Cuming, Plaintiff, and one Jahn Sibley, Defendant ; by 
which Judgment it appeared, that the ſaid Cuming had obtained a 
Judgment againſt Si for 1000/7. upon the faid Statute of 2 G. 
2. c. 24. againſt Bribery at Elections. 


The Defendant alſo proved, that a Capias ad reſpondendum iſſued 
in the ſame Cauſe on the 2oth of December 1768, teſted the 28th 
of November 1708. 


0 | The Queſtion was © Whether the ſaid Defendant Cuming is 4 
q «© Diſcoverer indemnified under the ſaid Act of 2G. 2. lo as to 
1 be diſcharged from the Penalties and Diſabilities incurred by 
\ * the Offences mentioned in the Declaration in this Cauſe.“ 


It was argued on Tuęſday the 14th of this Month by Mr Ser- 2 
jeant Burland for the Plaintiff, and Mr. Mansfield for the De- 
fendant. 
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Lord MANSFIELD obſerved, that the Court had not ſaid 
nor would fay, © That a Plaintiff can not be the Diſcoverer :” 
But the Act of Parliament does not make him ſo, or conſider him 
as the Diſcoverer. Here is no Evidence “ that the Plaintiff was 
„„ the Diſcoverer.” And another Perfon muſt have been the 
Witneſs : For, the Plaintiff could not be the Witneſs himſelf. 
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It is not to be preſumed, vfb any Evidence at all of it, © that 
* the Plaintiff in the Action was the Diſcoverer.” 


His Lordſhip aſked, if the Caſe of Gardiner v. Horne was ever 
determined. [This Queſtion was not expreſsly anſwered. But 
Mr. Mansfield ſaid, he underſtood, that the Court of C. B. there 
looked upon the Plaintiff in the Action as being conclutively the 
Diſcoverer : Which Mr. Dunning doubted.] 


Mr. Juſtice As rox owned he had ſome Difficulty, whe- 
ther this Act of Parliament ought not to receive the ſame Con- 
ſtruction as the Acts relating to Coiners, Horſe- ſtealers, Ge. (In 
which Opinion Lord MAN STIELD acquieſced ; and added that it 
meant to encourage Offenders to diſcover each other.) 


Here, it is not ſtated, who was the firſt Diſcoverer : Therefore 
the Caſe is not completely ſtated. 


Mr. Juſtice WiLLEs—This Cauſe was the fir/t tried. 
There was no Other Perſon who claimed to be firſt Diſcoverer. 


2000). is a great Penalty: And there can be no harm in taking 
Time to conſider it. 
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LoRD MANSFIELD ſaid, he had no Notion that the Act 
meant to conſider the Plaintiff as conclufively the Diſcoverer. It 
is impoſſible to give an Opinion upon this Queſtion, without con- 


lidering him in that Light: For, the Verdict is given for th 
Plaintiff, | 
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Mr. Juſtice As rox doubted whether it would not be the 
better Method to move for a new Trial. And 


Mr. Juſtice YATes ſaid there was 0 other Method. The I 
producing the Record does not prove That the Plaintiff is con- 8 
* cluſrvely the Diſcoverer.” This ſtands as if it had been pleaded, 1 

and demurred to. We can not give Judgment for the Defendant. 4 
But here, the Evidence was not carried on: It is only prima facie ; 
Evidence. | 


The CourT were of Opinion, That there ought to be a new 
a” * 
Trial. 


Mr. Mansfeld did not deſire a new Trial, zf the Court would 
be of Opinion, That upon the preſent Evidence, there was nat 
ſufficient to ſupport the Verdict. But being told he muſt make 
his Election; he deſired Time to conſider. And now, 
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Mr. Dunning Mr. Wallace agreed that it ſhould go down again 
to Trial, without Payment of Coſts. 


The End of Michaclmas Term 1769. 10 G. 3. 


N the Vacation after this Michaelmat Term 10 G. 3. and 
a little before the Beginning of Hilary Term 1770, the fol- 
lowing Events happened. 


1770, Janu- LoxD CAMDEN reſigned the Great Seal: Which, after 

R having been offered to LoRD⁵ MansFIELD, who declined to 
accept it, (as he had before done, when the Cuſtody of it was 
given to Sir Robert Henley,) 


17th. The Honourable Mr. Charles Yorke rcoccived, the ſame Even- 
ing, from the Hands of his Majeſty. 


20th. He died. Whereupon, the next Day, 


zift, It was delivered to Mr. Baron Smythe, Mr. Juſtice BaTHuRsT, 
and Mr. Juſtice AsTonw ; to hold in Commiſſion, 


22d. Sir Fletcher Norton was choſen Speaker of the Houſe of Com- 
mons, in the Room of Sir John Cuſt; who, having been taken 
ill a few Days before, had requeſted the Houſe to choofe ano- 


25th. ther Speaker: Soon after which Choice, viz. on the 25th of 
January, Sir John Cuſt died. 


Hilary 


Hilary Term, 


ro Ga z. NN ½0. 


Rex verſus Inhabitants of zhat Part of the Pariſh of Wedneſday 


Weſton under Penyard, which lies in the County of 
Glouceſter. 


R. Gr:fith Price and Mr. Bearcroft ſhewed Cauſe, on be- 
half of the Proſecutor, againſt a Rule which had been 
obtained by Mr. Se/wyn, on the Third Day of laſt Term, for the 


Proſecutor to ſhew Cauſe why the Judgment againſt Defendants 
ſhould not be arreſted. 


This was an Indictment found in the County of Gloucefter, and 


removed into this Court by Certiorari. (It is filed, of Eaſler 
Term 8 G. 3. No. 3.) 


The Jury preſent, that there had been from Time immemo- 
rial, a certain Common King's Highway leading from the Mar- 
ket Town of Mitebell- Dean in the County of Glouce/ter, towards 
and unto the Market-Town of Ros in the County of Hereford, 
for Horſes, Coaches, &c; and that a certain Part of the ſaid Com- 
mon Highway, leading from a Place called Suffont-Poole to ano- 
ther Place called Lea-Bailey, lying in the County of Glouce/ier, 
and containing in Length Fourteen Hundred Yards, and in 
Breadth Ten Yards, ſituate lying and being in that Part of the 
Pariſh of Weſton under Penyard which les in the County of Glou- 
ceſter, was on the 11th of / 7 G. 3. ruinous &c; and that the 
Inhabitants of THAT PART of the Pariſh of Weſton under Penyard 
which lies in the County of Glouceſter ought to repair it, &c. 


In Hilary Term 9 Geo. 3. Jobn Tem and Thomas James, two of 
the Inhabitants of hat Part of the Pariſh of Weſton under Pen- 
yard which lies in the County of Glouceſter, for themſelves and 
the reſt of the Inhabitants of that Part of the ſaid Pariſh, &c, 
plead, that Part of the ſaid Pariſh of Veſton under Penyard lies 


In 


24th January 
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in the County of Hereford, and other Part of the ſaid Pariſh lie 
in the County of G7/zuceffer ; and that all the Inhabitants of the 
ſaid Pariſh of Jeon under Penyard, as well thoſe Inhabitants of 
that Part of the Pariſh which lies in the County of Hereford, as 
thoſe Inhabitants of Vat Part of the ſaid Pariſh which lies in 
the County of Glouceſter, from Time whereof the Memory of 
Man is not to the contrary, have uſed and been accuſtomed 


jointly to repair, and ſtill of Right ought 7zormtly to repair and 


amend that Part of the ſaid Highway in the faid Indictment 
mentioned and ſuppoſed to be ruinous, in Decay, and out of Re- 
pair, when and fo often as hath been neceſſary and Occaſion re- 

uired: WITHOUT THIS, * that the Inhabitants of hat Part of 
„ the ſaid Pariſh of Heſton under Penyard which lies in the 
« County of Gloucefier ought to repair and amend the ſaid King's 
«© Common Highway ſo in Decay as aforeſaid, when and as of- 
de ten as there is Occaſion,” as by the ſaid Indictment is above 


alledged. And this they are ready to verify. Wherefore the ſaid 


ohn Yem and Thomas James pray Judgment, if they and the 
Reſt of the Inhabitants of t Part of the ſaid Pariſh of Meſton 
under Penyard which lies in the County of Gloucefter ought, /e- 
parately and excluſive of the Reſt of the Inhabitants of the ſaid 


Pariſh, any further to be proſecuted on account of the not re- 


pairing or amending the ſaid Highway. 


The King's Coroner and Attorney replies (in Trinity Term 
9 Geo. 3.) That, by any Thing by the ſaid Plea above alledged, 
our Sovereign Lord the King ought not to be barred from pro- 
ſecuting the ſaid Indictment againſt the ſaid Inhabitants of hat 


Part of the Pariſh of Wejton under Penyard which lies in the 


County of Glouceſter ; becauſe, for our Lord the King, he faith, 
as before, That the Inhabitants of t Part of the ſaid Pariſh of 
Weſton under Penyard which lies in the County of Gloucefter 
ought to repair and amend the ſaid King's Common Highway ſo 
in decay as aforeſaid, when and as often as there is Occaſion. 
And this, the ſaid Coroner and Attorney of our ſaid Lord the 
King, for our ſaid Lord the King, prays may be inquired of by 
the Country: And the ſaid John Tem and Thomas Fames, Two 
of the Inhabitants of that Part of the Pariſh of Wefon under 
Penyard which lies in the County of Glouceſter, for themſelves 
and the Reſt of the Inhabitants of that Part of the ſaid Pariſh, 


do ſo likewiſe. 


This Iflue went down to Trial: It was tried before the Lord 
Chief Baron Parker; and a Verdict was found for the King. 


Mr. Selwyn had moved (on Wedneſday the 8th of November 
1769) for the Defendant, in Arreſt of Judgment; on the follow- 
ing Objection. 

| I | The 
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The Indictment concludes, that the Tnhabitants of that Part 
of the Pariſh (lying in two different Counties) which lies in one of 
the Counties ought to repair this Road, which is deſcribed to lie 
within their County. 


The Defendants have pleaded, that the Parif lies Partly in 
one County, and Partly in the other; and that the whole Parifh 
in general ought JoiNTLY to repair the Road in Queſtion, 
though it hes within er County of Glouceſter : And they tra- 
verſe that they themſelves are bound, /eparately and excluſively of 
the other Part of the Pariſh, to repair it. 


The Replication purſues the Inditment, and takes Iſſue upon 
the Traverſe. 


But Mr. Selwyn inſiſted, in Arreſt of this Judgment, That the 


wHOLE Pariſh, in general, are, by Common Law, bound to re- 


pair this Road. Therefore, as the he, Pariſh are liable of Com- 
mon Right, the Indictment ought to have particularly (hewn How 
theſe Inhabitants of a Part only of it became liable or bound 
to this Repair: For want of which, he argued, that the Indict- 
ment was a bad one. And he endeavoured to ſupport his Ob- 


jection upon the Authority of a Caſe of the King againſt the In- 


habitants of St. Andrew's Holborn, concerning the amending of 
Leather-Lane; which lies partly in London, and partly in Mid- 
dleſex. This Caſe, (which was in Eafter Term 26 C. 2. 16743) 
is reported in Four different Books. In 1 Yentris 256. it is ſaid, 
«« that if a Pariſh Cc, be indicted for not repairing of a Way 
* within their Precinct, they can not plead not Guilty, and give 
in Evidence; that another, by Preſcription or Tenure, ought to 
«« repair it: For, they are chargeable de communi jure; and if 
* they would diſcharge themſelves by laying it elſewhere, it muſt 
«« be pleaded.” In 1 Mod. 112. S. C. Hales ſpeaks to the fame 
Effect; and ſays, that if you will diſcharge yourſelf, you mult 
« do it by Preſcription, or ratione tenure, and ſay, that ſuch a 
„% one ratione tenure, or ſuch Part of the Pariſh, hath always 
* uſed, Time out of Mind Sc.“ In Freeman 521. S. C. Hale 
is reported to ſay, that the Pariſh of Common Right, ought to 
repair their Highways: And if they be indicted, and plead 
„not Guilty, they can not give in Evidence, that another Pariſh 
or Perſon, or Part of chat Pariſh ought to repair it; nor any 


Thing elſe, but that it is in Repair: For, not Guilty goes 


* only to that. And if another ought to repair, it ſhould be 
*© pleaded ſpecially. Bur if a particular Precinct of a Pariſb, 
* or a particular Perſon, be indicted for Repair of a Highway, it 
% mult be ſaid in the I didtment, How THEY COME f be charge- 
* able; viz. either by Preſcription, or ratione tenure.” Keble's 
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Account of the ſame Caſe, in his 3d Vol. p. 301. is this On 
an Indictment of the Inhabitants of Sf. Andrew's in London, on 
Preſcription “ that they have uſed to repair Leather-Lane, that 
« Part that is in Middleſex; HALES Chief juſtice ſaid, that on 
not Guilty, nothing but the Decay is in Queſtion ; and any 
other Inhabitants uſe to repair, it muſt he ſpecially pleaded, and 
fetched off by another Indictment by the inhabitants of London 
againſt Middleſex. 2. The Indictment, as at Common Law, of the 
whole Pariſh, makes both that in London, and that Part in Mradle/ex 
contributory : And, to charge the particular Inhabitants in Lon- 
don or Middleſex, or particular Precinct, the Indictment muſt be 
ratione tenure, or by Preſcription, and not de communi jure, to 
exempt the Reſt of the Pariſh. Ex motion? 7 wifden, for a Day 
to plead. 


From this Caſe, Mr. Se/wyn inferred, that this being an In- 
dictment of only a Particular Part of the Parich, and not of the 
whole Pariſh, it ought to have ſhewn now that particular Part 
came to be bound to repair; when the (ligation to repair this 
Road lay, of Common Right, upon the w/5\. Variſh, and not upon 


any particular Part of it. | 


Mr. Juſtice YATEs and Mr. Juſtice AsToN, the onl 
Two Judges then in Court, were not ſatisfied with this Caſe, 


thus imperfectly reported by all theſe Reporters; and could 
hardly think, that Lord Chief Juſtice HALE had ſaid what he 


was repreſented to have ſaid. Beſides which, they obſerved, 


that the preſent Indictment is ot againſt a PrecinQ of a Pariſh, 
or a particular Part a Pariſh lying all in the ſame County : 
But it is againſt the aue of the Pariſh, which lies within zhar 
County where the Indictment is found. | 


However, They gave him a RuLE to ſhew Cavsr. 


Tur Gentlemen who now ſhewed Cauſe, ſaid that Pariſh and 
Vill were ſynonimus. Cro. Jac. 263. Sir William Wrey v. Veſper. 


1 Mod. 250. Addiſon v. Sir fobn Otway. 1 Inſt. 125. 


It appears by the Caſe of Mile-End within the Pariſh of Ste- 
benheth, in Style 163, that though a Hamlet within a Pariſh can't 
be charged of Common Right to repair a Highway, yet a Vill 
may. | 


It is impoſſible for any Common-Law Proceſs directed to the 
Sheriff of one County, to be inforced by him in another County: 
His Viſcountiel Juriſdiction extends no further than his own. 
County. This Pariſh lies in Two Counties. In the Mile-End 


Caſe, both Parts of the Pariſh lay in Middleſex. 


I ; It 
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IT was replied by Mr. Aſbburſt and Mr. Selwyn, on behalf 
of the Defendants, that the Pariſhes lying in different Counties 
can not alter the Law. Here, only Part of the Pariſh are indicted, 
and generally charged as hable, without ſhewing how or why. If 
Pariſh and Vill are ſynonimous Terms, then only Part of the 
Vill is indicted : Whereas it ought to be the whole Vill. But 
this Indictment expreſsly Terms them *“ Part of the Pariſh.” 


Therefore, upon the Principles of the Common-Law, Judgment 
ought to be arreſted. 


Lok D MANSFIELD thought, this Caſe ſtood clear of all 
Precedents and Acts of Parliament ; and that it was to be deter- 
mined upon Principles; no Common-Law Caſe having been pro- 
duced, where the Parifh lay in two different Counties, and only 
one Part of it generally indicted. There muſt always have been 
Obligations upon Pariſhes, to repair their Highways, 


. — 2 _ - S > * - o — - yp — 8 
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This Part of the Pariſh here indicted is not a particular Pre- 
einct: It is the e of the Pariſh that lies within this County 
of Glouceſter ; and it might have been laid ſo. The Indictment 
muſt be confined to the County. The old Juriſdiction of Coun- 
ties was local: They were like different Kingdoms. There was 
no Juriſdiction out of the County; no Proceſs, out of it. The 
whole of the Pariſh that lay within a County was liable to repair 
the Road lying with the County. Where County-Bridges ſtand 
in different Counties, one Fart of the Bridge can't ſtand, without 

the other Part: And therefore both Counties ſhall, by Act of 
Parliament, be contributory. But that is not the Caſe of Roads. 
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This Indictment ſeems reaſonable and right; and is, in my 
Opinion, a good One. 


His Lordſhip ſpoke very ſlightly of the confuſed Note of the 
Caſe of St. Andrew's Holborn, in Keble 301. 


Mr. Juſtice YATEs concurred with LoD MANSFIELD, 
that this Indictment was a proper One; and he even added, the 
only proper One that could have been brought. 


This is agreeable to the general Obligation that Pariſhes are un- 
der, to repair their Highways. This is the h of the Pariſh 
that lies in the County of Glouceſter : And they are under a general 
Obligation to repair that Part of the Road which lies in the 
County of Clouceſter. Here is no particular Obligation by Pre- 
ſcription, or Tenure, or otherwiſe: Nor any Thing relating to 
a Vill, or a particular Diſtrict. The Inditment of the Inhabi- 


tants of St. Andrew's Halborn is ſaid by Keble,* to have been on + p r. of 
Pre- 3 Kcble. 
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Preſcription “ that they have uſed to repair Leather-Lane, that 
„Part that is in Mzyddleſex.” 


As the Pariſh lies in two Counties, an Indictment againſt the 
whole Pariſh, found in One of the Counties could not have been 
inforced : One County has no Juriſdiction over the Inhabitants of 


a diſtinct County. | 


Mr. Juſtice WiLLEs was of the ſame Opinion with the 
Lord Chief Juſtice and Mr. Juſtice YaTEs. 


N. B. Mr. Per * CUR, unanimouſly— 


Juſtice As- 


TON was ab- 


ſent ; being 
engaged in 


F RuLE DISCHARGED. 


his new Office of One of the Lords Commiſſioners of the Great Seal. 


Thurſday 
25th January 
770. 


) 


Goodright, on the Demiſe of Glazier, ver/zs Glazier. 


T\ HIS Cauſe had been tried at the Suſex-Aſſizes : Where a 
Verdict had been given for the Plaintiff, the Heir at Law 


to the Teſtator, againſt the Defendant, who was his Deviſee in 


Two Wills. | 


It now came before this Court, upon a Motion on the Part of 
the Defendant for a new Trial : Which was oppoſed by Mr. 
Dunning (Solicitor-General,) Mr. Burrell, and Mr. Kemp, on the 
Part of the Plaintiff; who argued, that Ste Wills were revoked ; 
and, conſequently, their Client took as Heir at Law. 


The Queſtion turned upon the Revocation of the firſf Will, 
by making the Second. | 


The Short of the Caſe was this. The former Will (being a 
Will of Lands) was made in 1757: The ſecond, in 1763. The 


former was never cancelled: The ſecond was cancelled by the Teſta- 


tor himſelf. Both Wills were in the Teſtator's Cuſtody, at the 
Time of his Death: The ſecond, cance/led; the firſt, uncan- 
celled. 


The Counſel for the Plaintiff, the Heir at Law, argued That 
the ſecond Will was a complete Inſtrument, at the Time when 
it was executed; That it clearly proved the Teſtator's Intention of 
revoking the former ; And that the Execution of it was as much a 
Revocation of the former, as if he had thrown the former into 
the Fire; That the Preſervation of it was merely accidental, and 


of 
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of no Conſequence ; That it had been already totally extinguiſhed, 
{5 that it could never revive; That, as it never had been repub- 
liſhed, it remained, a mere Nullity; And that no ſubſequent 
Event could hinder the Execution of the ſecond Will from ope- 
rating as a Revocation of the former. The ſecond Will was 
therefore the Teſtator's only ſubſiſting Will, ſo long as it re— 
mained uncancelled. And when he thought fit to cancel and 
deſtroy it, it is manifeſt that he meant to die inteſtate, and that 
his Heir at Law ſhould take. If a Woman makes a Will, and 
then marries, her prior Will is thereby revoked ; and ſhall re- 
main ſo, although ſhe ſhould immediately become a Widow. 
They cited a Caſe of Aſbburnbam and Bradſhaw ; and alto the 
Caſe ex parte Hellier 3 Atkyns 798. where Sir George Lee gave 
Sentence * that the Execution of a ſecond Will is a Revocation 
ce of a firſt, though the ſecond be afterwards cancelled ; and that 
the cancelling the ſecond did not ſet up the firſt:;” Which, 
they ſaid, was the ſame Point, only that it was perſonal Pro- 
perty. Mr. Dunning ſaid, he had inquired into that Caſe: And 
it was affirmed by the Delegates. They denied the two Caſes of 
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* Eggleſton v. Speke, and ꝶ Onions v. Tyrer, to be like the preſent * Carthew 
Caſe. The former is only, “ that a ſecond Will ſhall not revoke 79: * Show: 


« a firſt; if the ſecond is not good in Law, but void.” The 


89. 3 Mod. 


259. 


latter is, that “ a ſecond Will, deviſing Lands to the fame Per- + 1 Peerage 


« ſon, and revoking all former Wills; and this ſecond Will 
* ſubſcribed by Three Perſons, but not in the Teſtator's Pre- 
« {ence, ſhall not revoke the former Will, ſo as to let in the 
«« Heir at Law.” They inſiſted, that the Statute of Frauds does 
not alter any of the old Requiſites of Revocation, except in the 


Cales therein excepted. F The ſame Liberality, they ſaid, ought x Vide 29 C. 
8: ©. 3. d. 


6. and poſt. 
Pp. 2514, 


to prevail in the Revocation of Wills, as in the making of them: 
And the true Principle of the Caſes upon Revocation of Wills, 


Williams, 
343+ 


both before and ſince the Statute of Frauds, is the Alteration of 2315. 


the Teſtator's Intention. 1 Roll s Abr. 614, 615, 616. 


Mr. Serjeant Leigh was beginning to ſpeak on the other Side; 
but was prevented by LORD MANSFIELD, as the Caſe was ſo 
plain as to render it unneceſſary for the Serjeant to proceed. 


His Lox Dsm1P obſerved, with regard to the Caſe ex parte 
Hellier in 3 Atk. 798. that Mr. At4yns only reports what paſſed 
in Chancery. There might be other Circumſtances appearing to 


the Eccleſiaſtical Court, which might amount to a Revocation of 
a Will of perſonal Eſtate. 


Here, the Teſtator has, by 4274 Wills, deviſed the Lands in 
Queſtion, zo the Defendant. His cancelling the ſecond is a De- 
claration * that he does not intend that to ſtand as his Will.“ 
Does not that ſpeak, ** that his firſt Will a// ſtand ?” If he had 
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Vice ante, 
p. 1090. ac- 
cord. 


7 Vide 86. 


— 


* 


intended to revoke the firſt Will, when he made the ſecond, it 
muſt have operated as a Declaration * that the Detendant ſhould 
& ut take.” But that could not be his Intention; becauſe he 


deviſes to the Defendant by Loth. 


As to Caſes of Revocation of Deviſes of Land, contrary to the 
Intention of the Teſtator, {as the Cate of The Earl of Lincoln, 
and many more,) they turned upon legal Subtilties. They have 
been determined; and therefore muſt govern all ſimilar Caſes : 
But none of them are applicable to the preſent Queſtion. 


Here, the Intention of the Teſtator is plain and clear. A Will 
is ambulatory till the Death of the Teſtator. If the Teſtator lets 
it ſtand till he dies, it is his Will: If he does not ſuffer it to do 
ſo, it is not his Will. Here, he had two. He has cancelled the 
ſecond : It has no Effect, no Operation; It is as no Will at all, 
being cancelled before his Death. But the former, which was 
never cancelled, ſtands as his Will. 


Mr. Juſtice YATEs concurred with Lord MansrFitLD, 
for the ſame Reaſons. A Will has no Operation, till the Death 
of the Teſtator. This ſecond Will never operated : It was only 
Intentional. The Teſtator changed his Intention; and cancel- 
led it. If by making the ſecond, the Teſtator intended to re- 
voke the former, yet that Revocation was itſelf revocable : And 
he has revoked it. In the Cafe of Onions v. Tyrer, there was no 
Intention to die inteſtate: And therefore the Heir at Law was 
not let in. Helher's Caſe might be rightly determined: There 
might be collateral Evidence of an Intention to revoke. That 
was a Will of perſonal Eſtate. 


By the Statute of Frauds, f. No Deviſe in Writing, of Lands 
« Tenements or Hereditaments, or any Clauſe thereof, ſhall be 
« revocable, otherwiſe than by ſome other Will or Codicil in 
Writing, or other Writing, declaring the ſame ; or by burning, 
« cancelling, tearing, or obliterating the ſame, by the Teſtator 
*« himſelf, or in his Preſence and by his Directions and Conſent : 
But all Deviſes and Bequeſts of Lands and Tenements thall re- 
„ main and continue in force, until the ſame be burnt &c; or un- 
« Jeſs the ſame be altered by ſome other Will or Codicil in 
« Writing, or other Writing of the Deviſor, ſigned in the Pre- 
« ſence of Three or Four Witnelles, declaring the ſame.” Now 
here are none of theſe Circumſtances uſed in what is pretended 
to be a Revocation of this firſt Will. Therefore the jir/7 Will 
ſtands good. 


* 


A 


4 


* 


* 


Mr. Juſtice WII z xs declared the ſame Opinion; and gave 
the ſame Reaſons; particularly repeating the Clauſe in the Statute 
4 of 
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of Frauds concerning Revocations: Which ſhewed, he ſaid, that 
this is no Revocation. 


Mr. Juſtice As rox was in Chancery, as One of the Lords 
Commititoners. 


% 


LoRD MANSFIELD mentioned a Cauſe at the Delegates, 
between Maſon v. Limbrey; where the Teſtator Samuel Maſon 
had made his Will, of his Real and Perſonal Eſtate; and properly 
executed two Duplicates of it: One of which Duplicates he 
kept in his own Hands; the other he delivered to Mr. Limbrey. 
A little before his Death, he greatly altered and obliterated his 
own Duplicate ; and begun to write over a new Will, but never 
finiſhed it: Nor did he ever apply to Limbrey, to get back his 
Duplicate. Sentence was given for the Duplicate of the firſt 
Will remaining in Mr. Limbrey's Hands: For, the imperfe& 
Sketch of the unfiniſhed ſecond Will was no Revocation of the 
firſt. He did not mean to die inteſtate. So, in the Caſe now 
before Us; If this ſecond Will is ot the Teſtator's Will, it is 


no Revocation of the firſt: He did not mean to die without any 
V/1ll at all. 


7 
: 
7 
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Note This Caſe of Hide v. Maſon was 25th of November 


17343 and is publiſhed, from a MS. Report, by Mr. Viner, 
in his 8th Volume, Title“ Deviſe,“ p. 140. pl. 17. 
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Tux Rol for a new Trial was made abſolute: And 
it was without Payment of Cots. 
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Rex verſus Abraham Head and Four Others, Freemen Friday 26 
of Heliton. IPG 


HI J was a Queſtion concerning the Validity of a Corpo- 
ration-By-Law. 


8 "I a 
— . — j— 8 a 


It came before the Court, upon a Motion made (on Wedneſday 
the 8th of November 176)) by Mr. Dunning, Solicitor-General, 
on behalf of the Proſecutor, for a Rule upon the Defendants, to 

ſhew Cauſe why Judgment of Ouſter ſhould not be entered again 


them, norwith/tanding that all the Iſſucs had been found for 
them. 


He ſaid, it appeared upon the whole Record, ** that the Defen- 
„ dants had not @ good Title: And in ſuch Caſe, there ſhall be 
Judgment of Oulter againſt them, although the particular Iſſues 
may all be found for them. 


This 
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This Information charges them with uſurping the Office of 
Burgeſſes and Freemen. They juſtify under a By-Law. This By- 
Law was made by the Mayor and Aldermen, with the Aſſent of 
the Commonalty; and ordains “ that the Mayor and Aldermen, 
« by themſelves and without the Commonalty, may for the future 
elect Burgeſſes and Freemen :” And they ſhew that they were 
elected under it, by the Mayor and Aldermen only. Whereas the 
Charter places the Election of them in the Mayor Aldermen 
AND CoMMoNnALTY. This By-Law was given in Evidence 
upon the Foot of Uſage: And no contrary Uſage was ſhewn. 
Put it is not in the Power of a Corporation, to exclude any One 
conſlituent Part of their Body, to whom the Charter has given 
the Right of Election: They can't put it into the Hands of 709 
conſtituent Parts of their Body only, when the Ch.rter has 


placed it in Prec. 


The Information ſet forth, That the Burrough of Hellgſon alias 
Helllon in Cornwall is an ancient Burrough ; and the Burgefles 
thereof incorporated by the Name of the Mayor and Commonalty 
of the Burrough of Helleſton in the County of Cornwall; and that 
within the ſaid Burrough there are and ought to be, and for and 
during Sc, there have been or ought to have been, a Mayor, 
Four Aldermen, and an indefinite Number of Burgeſſes and Free- 
men ; and that the Office of a Burgeſs and Freeman is a public 
Office &c : And that Abraham Head late of &c, William Paſmore, 
Thomas Nicholls, Fobn May, and John Odgers, late of &c, on 
the iſt Day of January, 2 G. 3. and from thence continually at— 
terwards, and to the Time of exhibiting this Information, have 
and Each of them ſeverally hath uſed and exerciſed and ſtill do 
and Each of them doth there ſeverally uſe and exerciſe the Office 
of a Burgeſs and Freeman, without any legal Warrant Sc; and 
claim, without any legal Warrant &c, to be a Burgeſs and Free- 


man Ec. 


THe PLEA of the ſaid Abraham Head, Milliam Paſmore, Tho- 
mas Nicholls, John May, and John Odgers, admitted that the 
ſaid Burrough is an ancient Burrough ; and that the Burgeſies 
are One Body Corporate and Politic by the Name of the Mayor 
and Commonalty ; and that within the ſaid Burrough there are or 

ought to be, and for and during &c there have been or ought to 
have been, a Mayor, Four Aldermen, and an indefinite Number 
of Burgeſſes and Freemen; and that the Office of a Burgeſs and 
Freeman is a public Office &c. 


But the faid Deferdants ſay, that the Burrough of Helleſton 
alias He//lon atorclaid is and {rom Time immemo tal had been an 
encient Toun and Burrough; and that the Lady Elizabeth late 


33 Queen 
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Queen Ec, by her Letters Patent dated the 26th of January 27 
Regni, ( e . that the Burgeſſes and Inhabitants of the ſaid 
«© Burrough of Helleſton, from Time whereof Se, had had and 
enjoyed divers Cuſtoms Cc, as well by Preſcription as by Let- 
% ters Patents, Charters &c; and alſo, that the Burgeſſes and 


** Inhabitants of the ſame Burrough had beſought her to create 


e them into a Body Corporate &c,”) taking it for granted, 
„that the ſaid Burrough or Vill was an ancient Burrough * 
One of her moſt ancient Burroughs within her Dutch 

** Cornwall,” did by her ſaid Letters Patent GRAN T, That the 
ſaid Borrough or Vill of Helleſton ſhould be and remain for ever 
a Free Burrough ; and that the Burgeſſes of the ſaid Burrough 


ſhould be znc:rfporated by the Name of Mayor and Commonaity of 


the Burrough of Helſeſton; and did create them a Pody Corporate 


and Politic Sc; and that by that Name they thould have perpe- 


tual Succeſſion, and might have potleſs and enjoy Ec; and did 
nominate and conſtitute Se Peter Collyns, an honeſt Man and an 
Inhabitant of the ſaid Burrough, to be the firſt and modern 
Mayor, to execute the ſaid Otfice until Sunday next before the 
Feait of St. Michael the Archangel next tollowing, and from 
thence until another Perſon ſhould be elected and {worn into that 
Office; and did Grant to the ſaid Mayor and Commonalty &c, 
that for ever thereafter, from Time to Time, there ſhould be 
Four Men, of the more diſcreet honeſt and quiet Men &c, to be 
aiding and affiſting to the ſaid Mayor; who ſhould be Aidermen, 
and who, together with the Mayor, ſhould be the Common Council 
of the ſaid Borough, for the MAKING STATUTES Sc by them or 
the Major Part of them, without the Mayor of the ſame Bur- 
rough; and did thereby nominate J. P. alias R. J. J. alias . 
J. P. and P. A. Inhabitants of the ſaid Burrough, to be the firſt 
and modern Four Aldermen of the ſame Burrough, and to be, 
upon their Oath, corporally to be taken before the ſaid nxodern 
Mayer, the Common Council of the ſaid Burrough, with the ſaid 
Mayor; and the faid Mayor and Aldermen for the Time being, did 
create the Common Council, for ever; and did thereby grant to the 
ſaid Mayor and Commonalty and their Succeſſors, that the ſaid 
Mayor and Commonalty for the Time being, together with the 
Aldermen for the Time being, or the major Part of them might 
elect and admit ſo many of the more dilcreet honeſt and quiet 
Men and Inhabitants of the ſame Burrough, to be Burgeſſes and 
Freemen thereof, as to them ſhould ſeem fit and convenient : As 
by the ſaid Letters Patent remaining &c, may appear &c. Which 
{aid Letters Patent, on the iſt Day of February in the ſaid 27th 
Year of Queen Elizabeth, the then 3 ot the ſaid Burrough 
of Helleſton accepted; and by Virtue thereof have from thence- 
forth hitherto been and ſtill are One Body Corporate and Politic 
Sc, by the Name of Mayor and Commonalty of Sc. And they 
further ſay, that after the accepting the ſaid Letters Patent, and 

Vor. IV. PART IV. 7 M long 


' 


4 
= 
1 

' 
= 

— 

i! 
>, 
"x 
* 
9 
W 
* 
* % 
\ 
_ x 
= 
. 
>, o 


1 * 
0 
1 
— —— 


2 38 
2 — 1 


4 
ER dd 
„„ ws 


< 
— 
4 ——— ——— — 2 
. n 


r 


222 


:᷑ — ᷣů U . FB — ER, F 
Ar 


a 
Ss - * 


—_— — * 2 apa” oo * „ 
- A — Sag 2 
"JEN WEST — — * 


— 
— — ——̃ — — — — — — — — 
— — : we * — — 7 
8 — - A 4 2 ws 2 
— F 


Hilary Term 10 Geo. 3. B. R. 


IST” > a 


TN — de i. GEE — 
„ * * 
— - 


— 1 — 
r ti 4 S x 
| - ” p< 


- #4 -— - © 
— 
— 


— 4 
23 
ES „ ke. 


» . 
— — as a. Þ. dio. <> —-- 
a * 


— — 41 ** — 2 


hd 


_ 


long vejere {heir Election, to wit, on the 2d of February 27 Eliæ a- 
beth at Fc, the then MayoR AND ALDERMEN of the laid Bur- 
rough, and then being the Common Council of the ſaid Bur- 
rough, WITH THE ASSENT OF IHE COMMONALTY of the ſaid 
Burrough, did make a certain reafonable Statute Act and Ordi- 
nance, commonly called a By-Law (not now extant in Writing) 
for the avoiding of popular Confuſion in the Election of Puryelles 
and Freemen of the ſame Burrough ; whereby it was ordained, 
„That the Mayor and the Aldermen or the major Part of the ſald 
6 Aldermen of the ſame Burrough, for the Time bein ng, by he. 
„ ſelves, and WITHOUT e Concurrence or - ſtance of the CoM- 
* MONALTY of the ſaid Bürrough, might and might be able, 
© at all future Times for ever thereafter, to et a, admit ſuch 
* and ſo many of the more diſcreet ghoneit and quiet Men, 
* and Inhabitants of the ſame Burrough, to be PuRGtssts AND 
© FREEMEN of the fame Burrough, as to them ſhould from 
«« Time to Time ſeem fit and convenient :* To which ſaid By- 
Law the Mayor and Commonalty of the {aid Burrough of Hel- 
{lon have, from the making thereof hitherto, conformed them- 
ſelves ; and the ſame (till is 72 full Force, in no wile revericd re— 
pealed or annulled, 


And the ſaid Defendants further fay, that afterwards, to wit, 
on the 14th of November 1749, at the Burrough atoretaid, 745 
Williams Eiq. then Mayor, together with the major Part of the 
Aldermen of the ſaid Burrough, dtd elect and admit tem tne ſaid 
Defendants (then and there being of the molt diſcreet honeſt and 
quiet Men, and Inhabitants of the faid Burrough, to be burge//cs 
and Freemen of the ſame Burrough : And thereupon, they did, 
on the ſame Day and Year Jait aforeſaid, take upon themſelves, 
and Each of them did take upon himſelf, the Othce of a Bur- 
vets and Freeman Sc; and by reaſon of the Premiſſes, they and 
Each of them were, and ſtill are &c; And by that Warrant they 
and Each of them have and do ute exerciſe and claim Ec, as it 
was and is lawful Sc. They conclude with traverſing the Uſur— 
pation, and praying Judgment. 


ThE REPLICATION, proteſting “ that the Flea and Matter 
«© contained in it are not ſufficient to Bar Se, denies that Queen 


- Elizabeth made any ſuch Letters. Patent as in the Plea is alledged : 


And Iflue is joined thercon. It Denies the Acceptance of tne Let- 
ters Patent, as is alledged in the Plea: And on this, a Second 
Iſſue is joined. It Denies the making any ſuch By- Law, by the 
Mayor and Aldermen, and then being the Common Council Sc, 
as by the Plea is aliedged: And on this, a Third Iſſue is joined. 
It Denies the Election of the Defendants to be Burgeſſes and Free- 
men, as by the Plea is alledged : And on this, a Fourth Iſſue is 
joined, It Denies their being Burgeſſes and Freemen, as by the Plea 


3 | 1 18 
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18 e And on this a Fifth Iſſue is joined. Tt Denies their 
being Inhabitants at the Time of their ſuppoſed Election, as by 
the Plea is „ And on this, a Sixth Iſſue is e 


ALL theſe Ifſuce were ; found for the Defendants. 


Mr. Serjeant Burland, Mr. Morton, Mr. Wallace, Sirſeant 
Glynn, and Mr. Hodgekins now ſhewed Cauſe againſt this Rule 
which had been obtained by Mr. Dunning. 


They inſiſted, that this is a good By-Law, on the Face of the 
Plea. The Proſecutor might have demurred to it, if he had 
thought fit. He has not demurred: And a Verdict is found for 
the Defendants. | 


The Commonalty may give up their own Rights, by a By-Law, 
as well as by accepting a new Charter. Here, they have given 
up their own Rights, for the ſake of Peace, and to prevent po- 
pular Confuſion. They have only narrowed the Number of Elec- 
org. No Body is injured. It can affect none but themſelves : 
And they have aſſented to it. No Violence is done; becauſe it 
is by Conſent. CoNnsENT is the Ground upon which it ſtands : 
And that Conſent makes it a good Py-Law. 


They cited the following Caſes. The Caſe of Corporations, 
4 Co. 77, 78. to ſhew that a By-Law which reſtrains the Num- 
ber of Electors, may be good: Which was confirmed, as they 
laid, by 4 It. 48, 49. in all other Caſes except that of Electing 
Burgeſſes to Parliament. The Caſe of the Corporation of Co/- 
cheſter, 3 Bulſtrode 71. By Coke Chief Juſtice and the Whole 
Court, «If there be a popular Election of the Mayor and Al- 
e dermen, in Corporation-Towns ; and this happens to breed 
a Confuſion among them; this may be altered by their Agree- 
* ment, and by the common Conſent of all, to have their Elec- 
„ tions made by a fewer Number; but not otherwiſe : But if 
* by their Charter they are to be elected by them All, then this 
is not to be altered but by and with the general Aſſent of the 
* whole Town; and fo, by this means, to take away Confuſion.” 
They alſo cited 1 Satt. 168. and 1 Salk. 190, 191. Futler v. Pal- 
mer. Andrews 119, 241. The King againſt Caſtle Fenkins's 
Centuries 273. Caſe 93. The Carmarthen Cale, Rex v. Philips, 
in Trinity Term 1749 ; and the Maidſtone Caſe, Rex v. Spencer, 
in Hilary 1766 : Both of which laſt cited Caſes may be ſeen ante, 
Vol. 3. Pp. 1833 and 1836. 


It was replied, by Mr. Dunning and Mr. Thurlow, on behalf 
of the Proſecutor, that this By-Law could not be ſupported. 


This 
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This Corporation conſiſts, by the Charter, of Three integral 
Parts; the Mayor, the Aldermen, the Commonalty. The Char— 
ter gives the Right of Electing and Admitting Freemen and Bur- 
geſſes, to All Three, This By-Law, (a non-exiſting One, in- 
terred only by a Proof from Ufage,) cæcludes One of the Three 
integral Parts, the Commonalty. It contravenes the fundamen- 
tal Principles of the Conſtitution : Which it is not in the Power 
of the Corporation to do. They can't exclude an zutegral Part 
from the Right of Electing, by a By-Law of their own, without 
the King's Concurrence; even though the whole Body ſhould 
aſſent to it. It is not true, ** that no Body is intereſted in this, 
„but Themſelves.” The King and the Public are intereſted. It 
is not like a private perſonal Right given to a Man ſor his own 
private Benefit ; and which he may therefore renounce without 
Detriment to any One elle, or at all affecting any One but him- 
ſelf. Nor is it like thoſe Caſes where the Right of Election is 

iven to a whole Claſs, and they conſent to be bound by the Acts 
of a Part of themſelves, by » ſelect Number ot their own Body. This 
is not inconſiſtent with the ! rinciples we infilt upon; and their 
Caſes prove no more than this, “that where the Right of Election 
is given to a whole Claſs of Men, * they may reſtrain it to a Par- 
* of themſelves.” But a Corporatioi. can't change their Contti- 
tution, and give themſelves a new Mode of Exiſtence. The 
cannot narrow the Number of oe out of whom the Elec- 
tion is to be made: Nor can tue Icave out an ategral Part of 
thoſe who are to c ,t; though they may narrow their Number. 
They cannot ſuperadd Qualifications not mentioned in the Charter, 
and not connected with the Corporate Character of the Electors. 
The Crown has gi-en them a Charter: They have accepted it. 
They mutt uſe it, us the Crown have given and as they have ac- 
cepted it. They cannot make a By-Law contrary to its Inten- 
tion. To prove theſe Poſitions, they cited the Maidſtone Calc ; 
which is reported ante, p. 1827, to 1840, by the Name of Rex 
v. Spencer, and again (a Sort of ſecond Part to it) in this preſent - 
Volume, p. 2204, to 2208, by the Name of Rex v. Cutbuſb. 


As to the Commonalty's giving up their own Rights by this By- 
Law, it was obſerved by Mr. Thurlow, that their Aſſent to this 
By-Law can have no Effect whatſoever ; It is null and void; and 
cannot bind their Succeſſors. The Power of making By-Laws is 
given, by the Charter, to the Mayor and Aldermen ONLY: The 
Commonalty have no Authority to interfere at all in that Matter. 
It is not within heir Province: They could not be ſummoned 
for ſuch a Purpoſe ; nor, if they were ſummoned, could they do 
any ſingle Act that could be be Valid, in Relation either to the 
Making By-Laws, or aſſenting to or diſſenting from them. All 
their Acts of that Kind would be nugatory, null, and void; as 
J | they 
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they have no Sort of Power to meddle therein. Conſequently, 
This By-Law is to be conſidered as made by the Mayor and Al- 
dermen alone: And the Addition of the Words ** 207th the Aſjent 
«© of the Commonaliy, makes no Difference, nor carries any real 
Meaning; becauſe they had no Concern in what was tranſacted, 


any more than any other Perſon, or even an abſolute Stranger to 
the Corporation. 


Lorp MansFiELD ſtopt Mr. Thurkw ; and faid—The 
Body at large had no Power to make by-Lates ; becauſe that Pow- 
er is, by the Charter, given to the Common Council, conſiſting of 
the Mayor and Aldermen: And the Common Council could not, b 
a By-Law, take away from the Body at large the Right of Elec- 
tion which the Charter had veſted in the , Body. 


This is exactly the Caſe of Maidſbone.“ | * Vide ante, 
_ 3. Pr 
The whole of the preſent Caſe is ſhortly this. The Charter of 575 1848 
Queen Elizaveth gave the Power of making By-Laws, to the 
Mayor and Aldermen ; and granted the Power of eleding Burgeſſes, 
to the Mayor or Aldermen AND CoMMonalTY. An Informa- 
tion in Nature of a Quo Wa ranto is brought againſt the Defen— 
dants, who plead a By-Law, not now extant in Writing, made 
by the Mayor and Aldermen, WITH THE ASSENT of the Commo- 
naity, „that the Mayor and Aldermen, or the major Part of 
them, might elect Burgeſſes and Freemen, wirnuour the 
Concurrence or Aſſiſtance of the Commonalty of the faid Bur- 
rough: And they add © which ſaid By-Law the Mayor and 
Commonalty of the faid Burrough have, from the making 
«© thereof hitherto, conformed themſelves.“ 


-CC 
-CC 


Several Iſſues were taken upon this By-Law and the Defendants 
Title under it: Which were all found for the Defendants. 


| 
* 
| 1 
, 15 
14 
„ 
i 
+l 
:, | 
7 
* 
3 uw 
' 
. i! 
FP, 
\, 
7 
1 
\ 4 
. 
ö J 
1 
n7 
N } 
U 
: 
1 [] 
— " 
id 
4 s 77 
. 
1 
1 ' 
qt 
i 
| ' 
4 1.499 
17 

. 

: | 
wen 
4 
"0 \ 

is 4 

| * 

4 = 
os | 10 

198 
: | 
Po 
1 
1 
, 
+: B 
1 
1 
1 Y 
i 48 
vp 
C | 149 
4 y 
41 
0 
. [ 
: 
171 
Th ' 
719 
1 
* 1 
"7 
1 
* 
1 0 
ug 
\ i 
ii Ja 
F 4 
1 — 4 
i 
| k 
\ 
l 
Hit 
1 
1 1 
- 
0 

3 3 | 

4 : 
WT 
* "1 
# o 
f 
N 
: t 
by | 
A * 
11 | 
"3. rn” 
! 5 
s?. * 
it 
« 
i 
* 
. ; 
14 
i 1 
1 
bd 
: 
3 N 
{ i4 . 
| 
1 
* 
1 
* 
ö 
it's & 
. 
Ly 
\ ++: kY 
4% 
. 
- * 
L 
7 Lk 
» «ah 
5 
1 ' 
1 . 
LI : 
„ * 
3 
5 
y 4 i 
"YE 
q, - 
[ 0 
N 
2 3 
© 
91 . 
1 
3 : * 
14 
. 
N | 
ak 
N. 
at A 7, 
12 <8 
: - 
mn 
[3 - 5 + 
* + 46 
1% 
7 \ vl w 
"38 
" LU , 
1 1 
t : - 
18 
| 
Lys m 
209 
„ * 


f 
\ 
1 
144 
T 
1 
if +77 
: | NR 
- 1 
el 
P [] 
. oo 


But the Proſecutor moved for a Rule to ſhew Cauſe «+ why 
% Judgment of Outter ſhould not be entered.” 


3 
1 


Upon ſewing Cauſe, The Counſel have gone into a very long 
Argument at the Bar; and great Streſs has been laid upon the 
Allegation “ that the By-Law was made w1TH THE ASSENT of 


*be Commona ty.” But the Judgment turns upon a very ſhort and 
clear Point. 


Tur + Cour directed that JupGMenT of OUSTER + Mr. Juſtice 
ſhould be entered. But I had Directions, not to tax A was 


; abſent ; fictin 
any Coſts of the Trial. ee 
as Onc of the 


Vor. IV. PART IV. 7 N Rex Lords Com- 


miſſioners. 


„14114 
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2822 
Wedneſd ' 
* 4 Rex ver ſus Micklethwayte. 
1770. 
HE Defendant had been convicted before Five Truſtecs 
appointed for putting in Execution the Powers contained 
c. 54. in an Act of Parliament made in 32 G. 2.“ for repairing and 


+ Vide ante, 
488, 489. 


« 


1 Mr. Juſtice 
ASTON was 
ſittiog in the 
Court of 
Chancery, 


where the Writ of Certiorari was ſuperſeded, quia improvidè ema- 


ſent of both Sides, that the! Seſſions had ſtated the Caſe ſpeci— 


widening the Road from Dewſbury to Ealand in the Weſt Riding 
of the County of 7ork, of an Offence againſt that Statute; 
whereby he forfeited Five Pounds, He appealed to the Quarter- 
Seſſions: And they confirmed the Conviction ; ſubject to the Opi- 
nion of” the Court of King's Bench, upon the Facts ſtated in the 
Order of Seſſions. 


Theſe Orders had been removed hither by Certiorari: And the 
Convicticn ſtood in the Crown-Paper, for Argument. 


Mr. Fenton, for the Proſecution, objected “ that the Certiorar; 
„ ought not to have ue d; the Act of Parliament having ex- 
e preſsly excluded the Juriſdiction of this or any other Court of 
% Weſtminſter-hall.” And upon referring to the Act of Parliament, 
his Objection appeared to be well founded. He cited the Cale 
of The King againſt Wakefield and Others, Hil. 31 G. 2. B. R.* 


navit ; the Return taken off the File; and the Order remanded. 


Mr. Fearnly, contra, for the Defendant, ſaid, it was by Con- 


ally and referred it to the Opinion of this Court: And after 
ſuch Conſent, it was regular and allowable to proceed here. 


Mr. Fenton denied that there was any ſuch Conſent: And Mr. 
Fearnly was not able to make it out, to the Satisfaction of the 


Court, 


Trex * CourT being of Opinion that they were excluded 
by the Clauſe which takes away the Certiorari, and that the Ju- 
riſdiction was given ſolely to the Juſtices of Peace, they made 
the like Rule as they had done in the Caſe of Y/akefield and 


Others, (Vol. 1. p. 489,) namely, 


That the Writ of Cortlirars be ſuperſeded, quia impro- 
1d? emanavit; the Return taken off the File; and the Orders 


remanded. 


| 


Rex 
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Rex ver/us Willam Rogers, Burgeſs of Helſton. 


PON ſhewing Cauſe why an Information in Nature of a 

Quo Warranto ſhould not be granted againſt the Defendant, 
to ſhew by what Authority he claimed to be a Freeman and Bur- 
geſs of that Corporation, The Queſtion was Whether this Caſe 
was or was not within the Rule and Reſolution ſettled and eſta- 
bliſhed in the Vinchelſea Cauſes, (Vide ante, 1962, 1963,) of not 
granting Informations of this Kind, againſt Corporators, after 


Twenty Years unimpeached Poſſeſſion of a Corporate Franchiſe : 


But that every Caſe within Twoenty Years ſhould depend upon its 
own particular Circumſtances. 


The Counſel for the Defendant infiſted that the Proſecutor was 


too late in his Application; and that the Defendant was intitled - 


to the Benefit of the abovementioned Reſolution, “ that Twenty 
Fears was the ze plus ultra, the utmoſt Limit, beyond which 
e the Court would not interfere to diſturb the peaceable Poſ- 
«« ſeſſion of a Corporate Franchiſe.” 


The FacTs of the preſent Caſe were very ſhort and clear. 
The Defendant was elected into the Office, on the 14th of No- 
vember 1749: The original Motion made againſt him, for a Rule 
to ſhew Cauſe why this Information ſhould not be granted, was 
on the 11th of November 1769; which was Three Days before 
the Expiration of Twenty Years. But the Day for ſhewing Cauſe, 
which was fixed in the Rule, was not till the Thur/day next after 
the Octave of Sf. Martin: Which Day carried it Nine Days be- 
yond the Expiration of. Twenty Years. For, the 11th of Novem- 
ber (St. Martin's Day) falling on a Saturday, its Octave was the 
18th, and the Thur/day next after that Octave was the 23d of 
November 1769. So that he would have been above Twenty Years 
in unimpeached Poſſeſſion of his Office, before the Day upon 
which he was required to ſhe by what Warrant he claimed it. 


Lord MANSFIELD and Mr. Juſtice YATxs were exceed- 
ingly clear, that the abovementioned Limitation (of an Applica- 
tion for Leave to file ſuch an Information) to the Compaſs of 
Twenty Years, precluded the Court from liſtening to the preſent 
Motion; and that they could not grant ſuch Leave, conſiſtently 
with the Rule they had laid down, and the true Meaning and 
Intention of their former Reſolution. 


Lord MANSFIELD obſerved, that this original Motion 


was not made till ſo near the Expiration of the Twenty you 
| WE ST 3 Lg anat 


% * 


— * — 8 5 8 9 2a -— : = 
ꝶ6ꝙ6—561 —T— — ũ — — ECD — - — 4 * * 
* - \ 0 * x —— — — 
— — 3 E — y — 
* 2 7 
: = — — 
— = D = 


— —_ 


© > 
"IE 
1 wa 
1 
0 
1 
1 
iT, 
. 
e 
| 17 
by! ' 
FIN 
730 
4 ©. 
4 
1 . 
1 4 
'F 
A 
" uf 
FT 
418" 
vi 
17 
»# 
4 
1 \ 
o 
wy 


2524 


Hilary Term 10 Geo. 3. B. R. 


that not only the Rule could not have been made abſolute within 
the limited Time of Twenty Vears, allowing a juſt and reaſona- 
ble Opportunity of ſhewing Cauſe againſt it; but that it would 
not be eaſy even to ſerve the Rule in Cornwall, before the Expi- 
ration of the limited Time. | | 


Mr. Juſtice YATrs acceded to this Obſervation; and 
held, that the Period of the limited Space of Twenty Years was 
the Day of the Court's granting the Information by making the 
Rule abſolute. Now, in the preſent Caſe, the Defendant would 
have been Twenty Years in quiet Poſſeſſion of his Office, before 
any Information could be granted againſt him by making the ori- 
ginal Rule abſolute. He did not even conſider it as a Cauſe in 
Court, till the Rule was made abſolute for an Information. For, 
any of his Majeſty's Counſel may, without a Licence, be con- 
cerned for the Defendant, until ſuch Time as the Information is 
actually granted : From whence he inferred, that it was not pro- 
perly a Cauſe in Court, till the actual Granting of the Informa- 


tion. 


Mr. Juſtice As rox was not preſent: He was fitting in 
Chancery, as One of the Lords Commiſſioners of the Great 


Seal. | 


Mr. Juſtice WiLLEs could not, of his own Knowledge, 
declare what the Intention of the Court was, when they eſtablith- 
ed this Rule of Limitation ; as he was not, at that Time, either 
upon the Bench, or even a Practiſer in this Court: But he ſeemed 


(though filent) to concur with his Lordſhip and Mr. Juſtice 


YATES. h 


Mr. Hodge#ins, One of the Counſel for the Proſecutor, offered 
an Obſervation in his Favour, and in anſwer to the Objection 
made on the Part of the Defendant. He ſaid, that by the inter- 
mediate Alteration of the Style there would be a Loſs of Eleven 
Days in computing Twenty Years : Which ought to be allowed 
for. And F they were allowed for, then there would be Four- 
teen Days wanting of Twenty complete Years, at the Time when 
the original Motion was made on the 11th of November 1769; 
viz. Three and Eleven: And Twenty complete Years from the 
14th of Nauvember 1749 would not be expired till the 25th of No- 


 wember 17693 before which Day, (namely, on the 239d} the Rule 


might be made abſolute, and the Information actually granted. 


But LoRxD MANSFIELD anſwered, that this was an odi- 
ous Proſecution; being ſo exceedingly ſtale as it appeared to be: 
And he therefore thought that the Court ought not to enter into 
ſuch Niceties, in order to ſupport it. | 

4 He 
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He declared, however, at the ſame Time, that F tbe Deſen- 
dant had, by enlarging the original Rule, or by any other Delay 


of his own, carried the Making it abſolute beyond the limited 
Time; he ought not, in ſuch Caſe, to have been permitted to 


take Advantage of that Delay which he himſelf had been the 
Occaſion of. 


Rur DISCHARGED. 


Morley ver/us Vaughan: Or the Caſe of Vaughan, a 


Priſoner. 


| Y the 32 G. 2. c. 28. © for Relief of Debtors with Reſpe& 

ce to the Impriſonment of their Perſons, a Debtor charged 
in Execution for any Sum not exceeding 100/. may exhibit a 
Petition to the Court from whence the Proceſs iſſued: But he 
ſhall give previous Notice of it, in Writing, ſigned with his 
Name, to all his Creditors, “ FouR TEEN Days at leaſt, before 
any ſuch Petition ſhall be preſented and received.“ 


This Priſoner (Vaughan) having been brought up, a few Days 
ago, to be diſcharged upon this Act of Parliament, it appeared 
that the Notice he had given was only Thirteen Days before he 
exhibited his Petition ; unleſs the firſt and laſt Days ſhould be, 
goth of them, included: So that it became a Queſtion “ Whether 


„he had given ſuffictent Notice, purſuant to the Directions of the 
Act of Parliament.“ 


Tu CouRx rather inclined to the favourable Side, for 
the Benefit of the Priſoner and the Furtherance of the kind In- 
tention of the Legiſlature. However, they thought it proper to 
inquire how the Court of Common Pleas aQed upon the like 
Occaſions; in order to preſerve a Conſiſtency between the two 
Courts. To which End, it was at that J ime 


ADJOURNED. 


This Day, towards the Riſing of the Court, and after Lozp 
MANSFIELD, was gone, the Matter was taken up again. 


Mr. Mansfield, Counſel for the Plaintiff, ſaid that Mr. Barnes, 
Secondary of the Common Pleas, having been conſulted, de- 
clared it to be the Practice of zhat Court, to require Fourteen 


complete Days Notice; that is to ſay, excluding only One of the 


Days. 


Far IV, Vor. IV. 7 0 Mr, 
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Mr. Juſtice YaTrs obſerved, that upon Returns to Writs 
of Mandamus and Scire Facias, the Rule was “ that there muſt 
be Fifteen Days between the Teſte and Return:“ And yet, in 
Practice, there were only Fourteen ; one of the firſt or laſt being 
always included. So upon a Superſedeas for want of ceclaring 
before the End of two Terms, one of the two Terms 1s always 
included. By Analogy, therefore, to theſe Inſtances, he thought 
the Court might, in Favour of Liberty, make the Computation 
in the preſent Caſe ſo as include one of the Days. 


He choſe, however, to lay hold of a Circumſtance which 
offered in the preſent Caſe; namely, that above Fourteen Days 
Notice had been given in a former Term ; though nothing was 
done upon it, by reaſon of the Priſoner's not having annexed a 
Schedule, as he had in Reality no Effects, and had therefore omit- 
ted to annex a Schedule in the requiſite Form: Upon the Diſco- 
very of which Miſtake, the Priſoner gave this new Notice; having 
then only Thirteen Days remaining. Mr. Juſtice YATEs thought 
this was enough to ſhew that there was 70 Surprise upon the 
Plaintiff, nor any Intention of ſurprizing him: though he ac- 
knowledged, that, ſtrictly ſpeaking, two nſuficient Notices could 
not amount to One good One. | 


ee * Mr. Juſtice WIL LES coming into the ſame Sentiment; 
abſent (in and the Plaintiff's Attorney not diſputing it; 
Chancery.) 


Tux PRISONER was DISCHARGED out of Cuſtody, as 
at MoRLEY's Suit. „ 


Note — This Act of 32 G. 2. c. 28. has twice before been fa- 
vourably conſtrued for the Relief of Debtors: v2. in Tri- 
nity Term 32, 33 G. 2. ante, p. 799, and in Michaelmas : 3 
G. 2. ante, p. 901. 


Monday 5th Boddy ver/us Leyland. 


Feb. 1770. 


R. John Calendar, a Merchant, came to juſtify as Bail. 

The Sum he was required to juſtify in, was gooo/: And 
he regularly juſtified in that Sum, IiNCLusIvE of hrs landed Pro- 
perty in JAMAICA, 


Mr. Mansfield objeQed to the including his landed Property in 
Jamaica. 


Mr. Baler argued, that it ovoht to be allowed, as a ſufficient 
Security. 0 | 
| Mr. 
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Mr. Juſtice YATEs and Mr. Juſtice As rox (who came into 
Court to take the Oath of Office as One of the Commiſſioners of 
the Great Seal, and afterwards remained upon the Bench,) were 
the only Two Judges in Court. They thought the Objection a 
good One; becauſe his landed Property in Jamaica is not liable 
to the Proceſs of this Court. And upon inquiry “ whether ſuch 
„ an Objection had ever been made, Mr. Thomas Cooper Junior 
recollected ſuch an Objection to have been once made by Mr. 
tego; and that the Perſon was rejected. 


THE SAME was therefore done in the preſent Caſe. 


; Ee Þ Wedneſday 
; Rex ver/us John Wilkes, Eiq. 28 
i 3 n dh 

* S this Cauſe, in the ſeveral Branches of it, came ſeveral 


Times before the Court, it ſeemed better to reſerve a ge- 
| neral Account of it till a final Concluſion of the whole, than to 
I report the particular Parts of it disjointedly, in order of Time as 
j they were reſpectively argued and determined, 


In Michaelmas Term 1764, the 4th Year of his preſent Ma- 
jeſty King George the Third, Six FLETCHER NoRToN, then 
his Majeſty's Solicitor-General, (the Office of Attorney-General 
being then vacant,) exhibited an Information againſt Mr. //i/kes, 
for having publiſhed, and cauſed to be printed and publiſhed a 
ſeditious and ſcandalous Libel, (the North Eriton, No. 45.) 


And ſoon after, he exhibited another Information againſt him, 
(the Office of Attorney-General ſtill remaining vacant,) for hav- 
ing printed and publiſhed, and cauſed to be printed and publiſh- 
ed, an obſcene and impious Libel, (an Eſſay on Woman, &c.) 


Mr. Wilkes having pleaded © Not Guilty” to both theſe In- 
formations, and the Records being made up and ſealed, and the 
Cauſes * ready for Trial, The Counſel for the Crown thought it * They were 
expedient to amend them, by ſtriking out the Word © Purport,” T1 3 
and in its Place inſerting the Word Tenor.” The propoſed . 25 
Amendments were in all thoſe Parts of the Information where 
the Charge was that the Libel printed and publiſhed by Mr. 
Wilkes contained Matters ** to the PuRpoRT and Effect following, 
* to wit: Which the Counſel for the Crown thought it advile- 
able to alter into Words importing that ſuch Libel contained 
Matters © 70 the TENOR and Effect following, to wit.” 


Mp ——— 
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Sir Pletcher Norton (then become himſelf Attorney-General) 
directed Mr. Barlow, Clerk in Court for the Crown, to apply to 
a Judge for ſuch an Order; apprehending it {as he afterwards 
publickly declared) to be a Matter of Courſe. 


Mr. Barlow, in Purſuance of theſe Directions, applied to Lord 
Mansfield, for a Summons to ſhew Cauſe © why ſuch Amend- 
«© ment ſhould not be made.” And his Lordſhip iſſued a Sum- 
mons in each Cauſe, dated 18th of February 1764, for the De- 
fendant's Clerk in Court, Agent, Attorney or Solicitor, to at- 
tend him at his Houſe in B/oomſbury-Square on Manday the 20th 
of February at 8 o Clock in the Morning; to ſhew Cauſe why 
the Information ſhould not be amended, by ſtriking out the Word 
« Purport,” in the ſeveral Places where it is mentioned in the 
ſaid Information, and inſerting inſtead thereof the Word “ Te- 
e nor.” N. B. The Summons in the Caule relating to the 
ſeditious Libel excepted the firſt Place“ except? in the firlt 
z Fla. 


On Notice of this Summons, Mr. Philips Agent and Solicitor 
for Mr. Milles, and Mr. Hughes his Clerk in Court and Attorney 
tor him upon the Record, Both attended his Lordſhip, at his aw 
Houſe, upon the ſaid 20th of February 1764, accordingly, (being 
now Vacation-Time, and no Court fitting ;) and did not object 
to the propoſed Amendment: On the contrary, Mr. Hughes, 
upon being aſked as a fair Practicer, candidly acknowledged 
that it was amendable ;* and Mr. Philips acquieſced in it, though 
he ſaid he could not CONSENT to it. Lord MANnsF1tLD having, 
in the Preſence of theſe Gentlemen, conſulted and produced 
many Precedents, and being fully ſatisfied “ that the Amend- 
* ment might be made, and that it might be made by a jingle 
Fudge at his Houſe or Chambers,” told Mr. Philips “e that there 
* was no Need of his Conſent; and immediately. made the fol- 
lowing Order—* Upon hearing the Clerks in Court on both 
Sides, I do Order that the Information in this Cauſe be amend- 
ed; by ſtriking out the Word Purport in the ſeveral Places 
„ where it is mentioned, in the ſaid Information, and by inſert- 
ing inſtead thereof the Word Tenor. Dated this 2oth Day of 
February 1704.” 


The Orders in both Cauſes were exactly alike ; only that the 
Words “ except in the firſt Place“ were added in that of the In- 
tormation for the ſeditious Libel. 


Mr. Jilkes was at this Time in France; whither he had vo- 
Juntarily retired ſome Time before, and from whence he did not 
1 return 
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return till towards the Election of Members for the new Parlia- 
ment, (into which he was afterwards choſen.) 


The Trial came on at the appointed Time, and proceeded in 
the uſual Manner; Mr. Wilkes's Counſel and Agents making 19 
Objection thereto, nor aechning to enter into his Defence. Verdicts 
were found againſt him, upon both Informations: After which, 
Judgment was duly ſigned againſt him, in each Cauſe ; and 
Writs of Capias were awarded and ifſued againſt him, as in or- 
dinary Caſes of Convictions upon Informations for Miſdemea- 
nours.— Upon his Non-Appearance, the Proceedings were car- 
ried on to Proclamation and Exigents : And upon his not appear- 
ing on the 5th Time of being exacted, he was, by the Judgment 


of the Coroners of the County of Middleſex, according to the 
Law and Cuſtom of the Realm, outlawed. 


On Wedneſday the 2oth of April 1768, (being the firſt Day of 
Eaſler Term 1768,) ſoon after the fitting of the Court, and be- 
fore any Proceſs had iſſued on this Outlawry, Mr. Wilkes volun- 
tarily made his Perſonal Appearance in it; accompanied by Three 
or Four Friends, who probably meant to become his Bail, in 
caſe of his being now admitted to Bail. 


He opened with a Speech, which is already in * Print, and t was 
therefore needs not to be here repeated. He took Notice, in dt, 3 wy 
that the Record was altered, before the Trial, by LokD Mans- 1 
FIELD's Order: So that he was Fried upon altered Fats. This Day, 21ſt of 


he particularly complained of, as being uncon/litutional and illegal; bf, 


and was adviled, he laid, that it rendered both the Verdicts ab- 
ſolutely void. 


Mr. Attorney-General (Mr. De Grey) prayed that Mr. J/kes 
might ftand committed; as he had been convicted of printing 
and publiſhing one of theſe Libels, and of publiſhing the other; 
and had now avowed himſelf to be the Perſon ſo convicted. 


Mr. Serjeant G/ynn, of Counſel for Mr. Miles, oppoſed this. 
He ſaid, he had ſeveral Objections to the Outlatory; and that, till 
laſt Night, they had expected a Fiat for a Writ of Error: But 
that, laſt Night, Mr. Attorney-General declined granting One, 
becauſe he doubted - Whether it belonged to % Office to grant 
Dit,“ or * Whether it ought not to be granted by the Lord 
" Chief Juſtice.” He ſaid, Mr. Attorney-General did not re- 
tuſe his Fiat, from any Doubt about the Propriety of the Appli- 
cation for it, or the Suthciency of the Objections to the Out- 
lawry ; but merely from a Doubt “ zo hm it belonged to allow 
the Writ of Error.” He ſaid, he would propoſe ſome Errors, 
which he hoped would ſatisfy the Court that a Writ of Error 
Vor. IV. PART IV, 7 ought 


Hilary Term 10 Geo. 3. B. R. 


cu7ht to be granted. They were of two Sorts : firſt, Errors in 
Fai? ; adly, Errors in Law. 


1ſt. An Error in Fad was, © that Mr. Wi ies was abſent and 
* cut of the Kingdom, at the Time of the Award of the Writ of 
„ Exigent.” 


2dly. Three Errors in Law. Firſt, That the Sheriff has 
returned n9 Proclamations.” It is only ſaid, “ that he has obeyed 
„ the Writ :'' Whereas he ought to have returned Particulars ; 
that the Court mignt judge of them. Secondly, It is not ſtated 
in the Return of the Exigent, « that Mr. Wilkes was exacted i 
« the Counts of Middieſex: Nor is it ſaid to be © af a County- 
*« Court.” It is only ſaid to be © at his County Ceurt at the 
« Three Tons in BRGOK-STREET' near Holbourne in the County 
* of Middleſex :“ Which is no Allegation “ that Broak-ftreet is 
„in the County of Middleſex.“ And though it is ſaid “ at % 
„ County-Court,” yet he might be Sheriff of Two Counties. 
He cited 2 Roll's Abr. $02. Title ** Utlagarie, Error Utlagarie.” 
Thirdly, Vo © udgment of the Coroner is here {tated ; But only « 
mere Fact, “that he was out/awed by the Coroner.” In Support 
of which Objection, he cited 1 Brown's Entries 361. as in Point. 
He therefore prayed that his Lordſhip would grant Mr. J7/kes an 
Allowance of his Writ of Error, in order to his getting this er- 
roneous Outlawry reverſed. He ſaid, it was improper at this 
Time to enter into any Litigation about the Validity of the Con- 
viAioms upon which theſe Judgments are founded. Mr. Wilkes 
pretent Circumſtances under the Outlawry are more Pena] than 
the Convictions themſelves. Therefore it is incumbent upon 


him, firſt to get rid of the Outlawry. And he prayed that Mr. 
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177. 


IWilkes might be, in the mean Time, admitted to Bail. 


Mr. Recorder of London (Eyre) on the ſame Side, enforced 
what the Serjeant had urged ; and obſerved, that by 4, 5 V. & 
M. c. 18. § 4. Mr. Wilkes was not compellable to appear in Per- 
ſon; but might have appeared by Attorney, and reverſed the 
Outlawry without Bail, (unleſs otherwiſe ordered by the Court.) 
He therefore propoſed, that he ſhould either appear by Attorney, 
to reverſe it; or give Bail to proſecute a Writ of Error. And he 
cited Ea; -bury's Cate in this Court, in Faſter and Trinity Terms 
1723.90 (3-13 * 


very bad in the iſt Edicion, but muci mended in the late Edition of that Book. 


Mr. Mansjield, on the fame Side, argued that Mr. Wilkes was 
clearly intitled to be admitted to Bail, under this Statute. The 
Convictions can not at this Time be proceeded upon ; as the Sen- 
tence of Outlawry is ſtanding out againſt him. He has done all 
that is in his Power to do. He appears in Court, and ſubmits 


U to 
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to the Laws of his Country. He has ſhewn Errors of Weight, 
in the Outlawry; and has uſed all Methods to obtain a Writ of 
Error to be allowed; and prays to be admitted to Bail by the 
Court, as he muſt have been by the Sheriff, if he had been taken 
upon a Capras utlagatum. 


Mr. Davenport, on the ſame Side, ſpoke to the fame Effect. 


Mr. Attorney-General explained the Fact and the Reaſon of 
his declining to grant the Fiat for a Writ of Error. Hs ſaid, 
that upon the Application made to him on the Part of the De- 
fendant, he directed an Attendance: Which was accordingly 
had. That he thought the Errors ſpecified to him, to be a ſuth- 
cient Foundation for a Fiat, in cate the Party had been in Cr/tody : 
But he could not find any Precedent for an Attorney-General's - 
granting a Fiat when the Party was 7 in Cuſtody, The Writ 
of Error was not tendered to him, he faid, till laſt Night: And 
the Court was to fit, this Morning. He was ready to liſten to 
any Method that could have been ſhewn to be proper : But none 
was propoſed. He added, that he thought Mr. Wes could not 
be intitled to his Writ of Error, till he ſhould be in Cuſtody. 
He obſerved, that this was not an Outlawry for Non-Appear- 
ance; but an Outlawry upon and after Conviction, 


Loxp MansFiELD—Here are Two Motions made, upon the 
Defendant's appearing Perſonally in Court: One, for Committing 
him; the Other, for Bailing him. . 


[ am of Opinion againſt both theſe Motions. 


He ought to be brought in regularly, upon a Return of the 
Capias by the Sheriff, I have no Doubt but that we night take 
Notice of him, upon his voluntary Appearance as the Perſon out- 
lawed ; and Commit or Bail him: But we are not abſolutely 
bound to do it, without ſome Reaſon to excuſe the going out of 
the regular Courle. 


Ir the Defendant could ſhew that the Attorney-General re- 
fuſed to take him up and bring him into Court, in order to pre- 
vent his having this Advantage; or F the Attorney-General had 
in Fact uſed all Methods to take him up, and he had concealed 
himſelf and abſconded, and afterwards had come in thus volun- 
tarily, in order to ſurprize; upon either of theſe, or any other 
extraordinary Ground, we ſhould be bound to interpole, and 
overlook the Impropriety of the Defendant's coming, inſtead of 
being 6reught, into Court. | 


: | But 


— T - * 
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But the real Cauſe of his Irregularity is the ſtrongeſt Argu- 
ment why we ſhould no? give Way to a new Mode, liable to Miſ- 
conſtruction, and carrying a bad Appearance. It is notorious, 
that the Defendant has appeared very publickly : Vy was he not 
apprehended ? 


The Outlawry muſt certainly be diſpoſed of, before you Can 
come at any Thing e//e: The Judgment upon the Convictiane 
can not, at preſent, be proceeded upon. 


I could with this Gentleman had been better adviſed than to 
have come thus prematurely, with a written Speech, to juſtify 
the Crimes of which he ſtands convicted ; and to arraign an Or- 
der made by me. 


I am very happy in having this Opportonity of explaining m 
Conduct in making the Amendment that has been mentioned. It 
I was wrong, I ſhould think 1t more Honourable to acknowledge 
and rectify any Error that I ſhould have committed, than to juſtify 
and defend it. The Application to me was, to amend the Word 
% Purport” into © Tenor.” Mr. Hughes, the Clerk in Court 
for the Defendant, agreed it to be amendable. I recollected a 
Caſe of the like Kind, of an Amendment of an Information juſt 
before Trial: And, looking for it, I found a ColleQion of ſuch 
Caſes. After reading One or Two, Mr Philips, Attorney and 
Agent for the Defendant, was perfectly ſatisfied, and deſired me 
not to give myſelf any further Trouble; but ſaid «« He could not 


« Conſent to it.“ I ſaid, *I did not want a Conſent :”* 1 thought 


myſelf bound to order the Amendment; and did ſo. I had hide 
ſome ſuch Orders before; and I have made ſeveral ſuch Orders 
ſince; even in % WYarranto Informations. In this Caſe, it made 
no Alteration in the Defendant's Defence. His Counſel never 
objected to it, nor took any Notice of it. I think it right and 
uſual, and as of Courſe: Not but that I am open to Conviction, 
and ready to hear what can be ſaid to ſhew that it was wrong, 


Mr. Juſtice YATEs—If this Amendment was wrong, it 
will eſtill be open to the Conſideration of the Court; altho gh 
the proper Opportunity of objecting to it was at the Trial, In 
the Caſe of The King againſt Charleſworth, an Information for 


forging a Warrant of Attorney to acknowledge Satisfad ion 


upon a Judgment” was amended, without Coſts (the Proſecu- 
tor having been admitted a Pauper,) and without giving the De- 
fendant Leave to plead de novo. 2 Stra. 871. 


As to the two preſent oppoſite Motions, one for committing, 
the other for bailing the Defendant ; the ame Anſwer ſerves for 
? Both ; 


— 
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Both: The Court can take no Notice of any Thing but what 
comes judicially before them.” We can not take Cognizance of 
this Matter, in the Method in which it now comes before Us : 
We can not take judicial Notice “ that this is the Perſon con- 
victed or outlawed.” Mr. Browne's Caſe in Dyer 192. is clear 


and ſtrong, as to the Outlawry. And as to committing him 


upon the Convictions, that can't be done whilſt the Outlawry is 
ſubſiſting: The Outlawry muſt firſt be diſpoſed of, before we 
proceed upon the Convictions. The Judgment of Outlawry / 
Sends all Proceedings upon them. The Judgments on the Con- 
victions would probably be Fine and Impriſonment. But it would 
be manifeſt Oppreſſion to ſet a Fine upon him, when all his Ef- 
fects ſtand forfeited to the King already: And he is already lia- 
ble to Impriſonment upon the Outlawry ; from which he can 
never be freed whilſt that ſtands in Force. There can't be two 
different Judgments for the ſame Offence: There can't be Judg- 
ment of Outlawry, and judgment for the Miſdemeanour likewiſe. 
In the Caſe of The King and Queen againſt Tippin, 1 W. & M. 
Salk. 494. the Defendant was outlawed upon an Information for 
a Miidemeanour, and fined 5000 J. It was moved, on his behalf, 
that he could not be fined upon the Outlawry ; becauſe, in Miſ- 
demeanour, the Outlawry does not enure as a Conviction for the 
"Offence, (as it does in Caſes of Treaſon and Felony,) but as a 
Conviction of the Contempt for not anſwering; which Contempt 
is puniſhed by the Forfeiture of his Goods and Chattels: And if 
he might be fined now, he muſt be fined again, upon the prin- 
cipal Judgment. And the * r was held to be irregular : For, 
the Outlawry in theſe Caſes is not a Conviction ; as appears by 
Fleta 42. Quamvis Quis pro contumacia et fuga ntlagetur, non 
* propter boc convictus eft de facto principali. And there is a 
Caſe in Bro. Abr. Title“ Utlagary,”” pl. 26. where a Man was 
outlawed of Felony, and taken by a Capias utlagatum, and de- 
tained in the King's Bench; and divers Bills were brought againſt 
him in Cuſtody of the Marſhal : And the Court would not ſuf— 
fer it. For, his Body Lands and Goods are he King's; And 
therefore the Plaintiff can not have the Effect of his Suit againſt 
him before the Outlawry : But if he obtains a Pardon, the Plain- 
tiff ſhall be anſwered. If the Defendant in the preſent Caſe had 
come in by Proceſs, his Identity would have appeared. If he had 
come in .by Record, he wight have applied to be bailed, either 
upon the Statute of 4, 5 W. & M. c. 18. (if that Statute can be 
ſhewn to be applicable to an Outlawry on a Miſdemeanour,) or 
under the plenary Fower of the Court upon the Circutnſtances 
of his Cafe. But that Statute ſeems only applicable to civil Caſes. 
I mention this, only for the Conſideration of the Counſel, when 
it hall come e fore the Court. By the 5th Section, the Sheriff 
may take Security of the Defendant taken upon a Capias utla- 
gatum, in Caſes where Bail 1s required, in double the Sum for 
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e which Bail is required.” But how can the Sheriff, under the 
| Directions of this Statute, take Bail in double the Sum, in a Cri- 
j minal Caſe ? How can the Sheriff how what the Fine w1// be Or 
1 why ſhould the Sum of the Fine be doubled ? The Statute ſeems 
to relate only to civil Caſes, and to mean * double the Debr.” 


The Defendant ought, in my Opinion, to have come hither in 
a regular Way: But as the Matter now ſtands, upon this volun- 
tary Appearance, without Return of Proceſs or any Matter of 
Record whatſoever, the Court, can neither commit him nor bail 
him, 


Mr. Juſtice AsTox—T think there is but One Queſtion : 
And I ſhall keep to that. It is“ Whether he ſhall be commit- 
« ted” The Attorney-General prays us to commit a Man as an 
Outlaw, againſt whom he himſelf would not iſſue Proceſs of 
Outlawry ; though there does not appear to be any particular Cir- 
cumſtances to prevent his iſſuing ſuch Proceſs. The Officers of 
the Crown might have exerciſed their Power by proper Proceſs : 
f And then he would have been in Cuſtody. But they have not 
| choſen to do ſo: And he remains as much at his Liberty, as he 
was before he came into Court. The Motion to-commit him 
| ſeems unneceſſary: And I ſhall not, at preſent, take Notice of 
any other Queſtion ; he not being at all in Cuſtody. 


- K wo O- 4 - —- = w-— — — — 
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Mr. Juſtice WII IES — There has been, for ſome Time, 
a Judgment of Outlawry againſt the Defendant, who is not an 
ablconding Perſon. The Attorney-General has not thought pro- 
| per to iſſue Proceſs againſt him upon it. And now he comes 
into Court gratis, voluntarily, not by any Return of Proceſs, or 
| any Matter of Record. We can not take any Notice at all of 
| him; nor can we know, zudicially, “ that he is the Man.” I 
don't ſee why the Attorney-General ſhould demand of the Court 
to commit the Defendant upon this Outlawry, when he himſelf 
has long ſuffered him to go at large, without any Attempt to 
take him up, or even iſſuing Proceſs againſt him. 


Noruids was taken by either of the two Motions ; 
| namely, the Attorney-General's, “that the Defendant 
| might be committed ;” or his own Counſel's, © that 
| | 


he might be bailed.” 


On Wedneſday the 27th of April 1768, (a Week after the for- 
| mer Tranſaction,) Mr. //:/tes having this Morning ſurrendered 
| himſelf to the Sheriff of Middleſex upon a Capias utlagatum which 
| had been ſince the laſt Motion iſſued againſt him, and being now 
i in the Sheriff s Cuſtody, was brought into Court by the ſaid She- 
riff, upon the Return of a Habeas Corpus directed to him for that 
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Purpoſe. In the mean Time, Mr. Attorney-General had granted 


his Fiat for a Writ of Error: Which he did immediately upon 
receiving an Aſſurance that Mr. JW/ilk-s was in actual Cuſtody 
upon the Capias utlagatum. The Return to the Habeas Corpus 
being read in Court, it appeared that the Pefendant was charged 
with two Outlawries; viz. one on each Conviction for the re- 


ſpective Miſdemeanours before mentioned. A Writ of Error in 
each Cauſe was delivered into Court. 


The Outlawries, and the Writs of Error, and the Aſſignment 


of Errors, were exactly alike in both Cauſes : It will therefore be 
ſufficient to ſpecify only One of each Sort. 


The material Part of the Outlawry, on which the Queſtion 
turned, was this. The Sheriff returned the Writ of Exigent 
executed and indorſed as follows - By Virtue of this Writ to 
me directed, at my County Court held at the Houſe known by 
« the Sign of the Three Tuns 12 Brook-ftreet near Holborn in 
«© the County of Middleſex, the 12th Day of July in the Fourth 
«« Year of the Reign of our preſent Sovereign Lord George the 
Third now King of Great Britain &c, the within named * 
* Wilkes was the firſt Time exacted, and did not appear. 

goes on in the ſame Manner, till the quinto exactus; vix-. a 
my County Court held af the ſame Place the gth Day of Au- 
gut in the Year aforeſaid, the ſaid John Wilkes was a ſecond 
« Time exacted, and did not appear: And fo, in the ſame 
Words, only changing the Days, to the 5th incluſive. There- 
fore by the Judgment of Edward Umfreville Eſq. and Thomas 
Philips Gent. his Majeſty's Coroners of the County of Middleſex, 


the ſaid Fobn Wilkes, according to the Laws and Cuſtoms of this 
Realm, is outlawed. 


The Writ of Error was verbatim as follows—Of Falter Term watof Error. 


1768, 8 6. 3. Oux Lord Tur KING hath ſent to his Juſtices 
appointed to hold Plcas before him his Writ cloſed in theſe 
Words (that is to ſay) George the Third by the Grace of God of 
Great Britain, France, ana Ireland King Defender of the Faith 
Sc. To our Juſtices appointed to hold Pleas before us Greeting 
foraſmuch as in the Record and Proceſs, as alſo in the Publica- 
tion of an Outlawry againit n Wilkes late of Weſtminſter, in 


the County of Middleſex Eſquire, on a certain Information againſt | 


the ſaid John Wilkes, for printing and publiſhing a certain Libel 
or Compoſition, intitled An Eſſay on Woman; whereof the ſaid 
John Wilkes is impeached, and thereupon by a Jury of the County 
is convicted, as it is ſaid, manifeſt Error hath intervened, to the 
great Damage of the ſaid John Wilkes, as by his Complaint we 
are informed. We, willing that the ſaid Error (if any be) be 
yy amended, and full and ſpeedy Juſtice done to the ſaid Joon 
Wi es 


— ——— — 
— — - = 


— — _— 
>: . —— — — 


. —— 


= — OY — — 2 
— p —— — 2 —  s. — — 
—— — —— — — ＋ — - —< — — — — — — — — x 
w — 1 — — _—_— = — 7 = — — = —_—_ * — 5 7 2 * o ” + wy 
-— — = - 8 — — - "1 1 = 
£ 2 2 - . — A 5 x - - == — — 
— > . — — 22 > — — - — * - — 
- p — - . - 27" — — 4 322 42 - — 
— — — — Py 2 8 = — - > — 2 1 * _ — - — — w * 
8 — = aud * 2 2 — > Ze — — 
= < 


2536 Hilary Term 10 Geo. 3. B. R. 


IV:ilkes in this behalf, do Command you, that if the ſaid Outlawry 
be returned before us as hath been ſaid: Then inſpecting the ſaid 
Record and Proceſs, you Cauſe further to be done therein for an- 
nulling the ſaid Outlawry as of right, and according to the Law 
and Cuſtom of England, ſhall be meet to be done. Witneſs 
Ourſelf at Weſtminſter, the Twenty-Seventh Day of April, in the 
Eighth Year of Our Reign. 


Afignment Axp hereupon the ſaid John Wilkes comes in his proper Per- 
For. ſon, and ſays, that in the Record and Proceſs, and alſo in the Pub- 
lication of the aforeſaid Outlawry, there is manifeſt Error, in this 
that there is n9 ſuffictent Information filed or exhibited againſt the 
ſaid Jchn Wilkes, whereon to ground the Proceſs of the Outlawry 
aforeſaid : By reaſon whereof, the ſaid Outlawry is void and of 
no Effect or Force whatſoever. There is allo Error in this, that 
no public Proclamation whatſoever is mentioned to have bzen made 
at any open County Court, or at any General Quarter-Seſſions of 
| the Peace whatſoever, or at the Door of any Pariſh Church 
ö where the ſaid Jahn Yikes was an Inhabitant, according to the 
| Exigency of the ſaid Writ of Capias cum Proclamatione : There- 
fore in that, there is manifeſt Error. There is alſo Error in this, 
'That it is not ſhewn, nor does it appear by the Return of the 
Sheriff of Middie/ex, that the Sheriff of Middi-Jex did Cauſe to be 
exacted the ſaid John Wilkes u the ſaid County of Hliddleſex, from 
County Court to County Court, until he was outlawed according to 
the Law and Cuſtom of England, as the ſaid Sheriff by the ſaid 
Writ of Exigent is commanded ; and that it is not ſhewn nor 
does it appear by the Return of the Sheriff of M:ddleſex, that the 
faid John Wilkes was a firſt, ſecond, third, fourth and fifth Time 
exatled at the County Court of the County of Middleſex, as by the 
Law of the Land he ought to have been before he was outlawed : 
Therefore in that, there is manifeſt Error. — There is alſo Error 
in this, that in the Record and Proceſs aforeſaid, and in the 
Publication of the Outlawry aforeſaid, it is zo where expreſsly 
beton that the Place called BRooK-STREET (if any ſuch there 
be) where the ſeveral County Courts are ſuppoſed to have been 
held, at which the ſaid 7% V ilkes is ſaid to have been exacted, 
iS IN THE COUNTY oF MIDDLESEX, or in any or what 'other 
County. Therefore in that, there is manifeſt Error. There is alſo 
Error in this, that it does not appear that any Judgment of Out- 
tawry was given or pronounced againſt the ſaid John #kes; or, if 
any ſuch Judgment was given or pronounced, in «what Form the 
lame was fo given or pronounced; as it ought to have done, in 
order that the Legality and Propriety of the ſaid Judgment might 
have been ſeen and examined : But in the Record and Proceſs 
aforeſajd, and in the Publication of the Outlawry aforeſaid, Re- 
ference and Relation only are had to ſome Judgment not ſhewn or 
expreſſed, but ſuppoſed to have been before given againſt the ſaid 
1 | | John 
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John Wilkes, Therefore in that, there is manifeſt Error, Where- 
fore the ſaid John Wilkes prays that the Outlawry aforeſaid, for 
the Errors aforeſaid and other Errors appearing in the Record and 
Proceſs aforeſaid, may be reverſed and held for nothing; and 
that he may be reſtored to the Common Law, and to all which 
he hath loſt by Occaſion of the Outlawry aforeſaid Ec. And 


WWilliam De Grey Eſquire, now Attorney-General of our preſent Joinder in 
Sovereign Lord the King, preſent here in Court in his proper Error. 


Perſon, having heard the Matters aforeſaid above aſſigned for Er- 
ror, for our ſaid Lord the King ſaith, that neither in the Record 
and Proceſs aforeſaid, nor in the Publication of the aforeſaid Out- 
lawry, is there any Error: And he prays that the Court of our 
ſaid Lord the King now here may proceed to the Examination as 
well of the Record and Proceſs aforeſaid, as of the Matters afore- 
ſaid above aſſigned for Error; and that the Outlawry aforeſaid 
may in all Things be affirmed. 


Lord MaNns7iELD—Let the Writs of Error be allowed. 


His LorDsnie then aſked the Attorney-General, © to 
what Priſon he prayed that the Defendant might be committed.” 


Mr. Attorney-General anſwered—*<* To the Marſhal.” 


Lord MANSFIELD— Let him be committed to the Mar- 
ſhal. 


Mr. Serjeant G/ynn moved that he might be admitted to Bail, 
on4& 5W.& M. c. 18.* which, he ſaid, extended to Caſes of 
Miſdemeanour. He was ſupported by Mr. Recorder of London, 
Mr. Mansfield, and Mr. Davenport. 


They urged the Spirit Scope and Deſign of this Statute, as 
well as the Words of it, as Arguments to prove that it extended 
to Miſdemeanours ; and that the Preamble and enacting Part of 
it do, Both of them, apply to Mr. Wihes's Cale : And they ſaid, 


that even if the Words were doubtfull, the Conſtruction of them 


ought to be ſuch as would be moſt favourable to Liberty. But 
theſe Words are expreſs : They include a// Cauſes, except Trea- 


fon and Felony. For the more eaſy and ſpeedy Reverſing of 


„ Outlawries in the Court of King's Bench, Be it enacted that 
e no Perſon or Perſons whatſoever who are or ſhall be outlawed 
in the ſaid Court, for any Cauſe Matter or Thing whatſtever, 
*« (Treaſon and Felony only excepted,) thall be compelled to come 
in Perſon into, or appear in Perſon in the ſaid Court, to re- 
«« verſe ſuch Outlawry ; but ſhall or may appear by Attorney 
* and reverſe the fame, except where ſpecial Bail ſhal] be or- 
«« dered by the ſaid Court.” Caſes of Miſdemeanour are within 
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„ Vide 5 2. 


the ſame Miſchief as Civil Caſes: And it extends to Outlawries 
aſter Conviction of Miſdemeanours, as well as to Outlawries upon 
meſne Proceſs. If the Queſtion ſhould take a long Time in diſ- 
cuſſing, the Defendant may be actually puniſhed by an Impriſon- 


ment upon the Outlaw ry, though it ſhould be at laſt reverſed ; or 


ſtill more unjuſtly, in caſe it ſhould afterwards appear that no 
Puniſhment ought to be inflicted upon the Convictions them- 
ſelves. In civil Caſes, a Pardon is of Courſe, upon paying the 
Debt and Coſts : But a Defendant outlawed upon meſne Proceſs 
for a Miſdemeanour'has no ſuch Opportunity of getting rid of the 
Outlawry. He ought to have an Opportunity of putting himſelf 
in a Condition of being amenable-to the Juſtice of his Country. 


Though ſome of the Expreſſions in this Statute may ſeem more 


applicable to civil Caſes, yet there are general Words ſufficient 
to take in criminal Miſdemeanours. They mentioned Sir Fohx 


Read's Caſe, and that of Matthias Earbury in 1723, 


Mr. Attorney-General (Mr. De Grey,) Sir Fletcher Norton, and 


Mr. Morton, on the other Side, argued that this Statute relates 
only to civil Caſes; and not to criminal Miſdemeanours. The 
Expreſſions of it relate to civil Property. It can relate only to 


ſuch Caſes where a Defendant can appear by Attorney. The 
Preamble* ſays <4 Whereas-divers Perſons are proſecuted in the 
« ſaid Court of King's Bench, to Outlawries for Debts, Treſ- 
« paſſes, or other Miſdemeanours; and there is no Reverſin 

« ſuch Outlawries but by the perſonal Appearance of the Per- 


A 


« ſons outlawed : So that the Perſons arreſted upon ſuch. Out- 


«« lawries, if poor, lie in Priſon till their Deaths; but if able, 
c jt coſts them very dear, to reverſe the ſame Outlawries.” The 
former of theſe Words relate to Property: The latter, to Actions 
for malicious Proſecutions and ſuch like. The whole relates only 


to civil Suits, And as to Earbury's Caſe, they ſaid it was nei- 
ther a direct Determination, nor any Authority in the preſent 


: Caſe. 


Serjeant GH replied, that Treſpaſſes“ include all other 


Actions not ariſing ex Contractue And © Miſdemeanours“ mult 
mean Offencen. All Caules, Matters, and Things,” certainly 


include criminal Offences and Miſdemeanours. And the Statute 


ſpeaks of Outlawries in general. It is not reaſonable, that the 


Defendant ſhould undergo the Penalty of a 8 for with - 


drawing from Juſtice, when the very Validity of the Outlawry 
itſelf is in Queſtion. And Earbury's Caſe, though it was not 
an Outlawry after Conviction (as this is,) yet clearly proves 
that this Act does relate to Miſdemeanours: For, the Judges 
were all of that Opinion. 
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Loxp MansFiELD—God forbid that the Defendant 
' ſhould not be allowed the Benefit of every Advantage he is in- 
' titled to by Law. 


It is to be conſidered, how he is in Cuſtody. 


Aſter Convittion, if he had been preſent in Court, he might 


have been committed: If not preſent, he might have been taken 
by a Capias. 


It is, indeed, in the Diſcretion. of the Court, to bail a Perſon 
ſo circumſtanced. 


But Dijſcretion, when applied to a Court of Juſtice, means 
| ſound Diſcretion guided by Law. It muſt be governed by Rule, 


not by Humour: It muſt not be arbitrary, vague, and fanciful ; 
but legal and regular. 


This Defendant was not preſent, when convicted. He after- 
wards withdrew from Juſtice, and was outlawed : And a Captas 
utlagatum has now iſſued; and he is in Cuſtody upon it. 


If a perſon convicted be taken upon a Capras pro Fine, he is 
liable to be committed, unleſs the Proſecutor Conſents to his 
being bailed. This is the common Courſe of Proceeding: 
though it is uſual to admit to Bail, upon the Proſecutor's con- 
ſenting to it. In the Cafe of the Journeymen Taylors, and again 
in that of the Weavers, the Defendants were by Conſent bailed, 
and by Conſent were not to appear till called upon. Put I do 
not remember any Caſe where ſuch a Perſon has been bailed vit - 
out Conſent. When a Perſon ſo convicted is committed, ſuch 
Commitment ſhall be taken into Confideration by the Court 


when they come to pronounce their Sentence upon him, and 
ſhall go as. Par? of his Puniſhment, 


Here, the Defendant is in Cuſtody under the Conviction : 


For, he is in Cuſtody upon the.Capras utlagatum, which iſſued 
. upon his Conviction. 


Now, whatever Doubts there may be about what is within the 
Act of Parliament of the 4& 5 V. & M. c. 18. it is moſt cer- 
tain that a Perſon convicted of a Miſdemeanour is et within it; 
becauſe his Caſe is at A bailable Caſe, Nothing therefore can 
be clearer, than that ſuch a Perſon is not within an Act of Par- 
lament that relates only to bailable Caſes, This Act relates to 
Caſes were no ſpecial Bail is required, and to Caſes where ſpecial 
Bail is required:* And the Sheriff. is directed what to do in ei- yige 5 ;. 


either 
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ther Caſe. Where the Caſe is bailable, the Defendant is to be 
diſcharged upon the Security-Bond. But even in civil Actions, 
he could not be bailed, where he was not bailable: He is only 
to he put into the ſame Condition as if he had not been outlawed 
at all. If the Outlawry was after Judgment in Debt, or an 
other civil Action, and the Defendant was not batlable be the 
Outlawry, the Act did not make ſuch Defendant bailable, who 
was not ſo before the Outlawry, I am clear, that this Caſe is not 
within the Act, 


Mr. Juſtice YaTxs was allo clear in the ſame Opinion. 
Tt is ſaid, „that Miſdemeanours of a Kinds are within the 
Words of this Act, as well as within the Scope and Meaning 
© of it' But Miſdemeanours are here © connected with Debts 
and Treſpaſſes; which are Deſcriptions of civil Actions: And fo 
may the Word M:/aemeanour” be. This Act might, in the 
gener. 1 Words of the Freamble, have a View to Actions of Con- 
ſpiracy, Deceit, or popular Actions upon Penal Statutes; (on 
which an Outlawry was given by 21 Ta. 1. c. 4.) And taking 
the Whole of the Ac together, there can be no Doubt about it : 
For, it mult be conſtrued of thoſe Cafes where the Clauſes cf 
the Act are practicable; Which, in the preſent Cale, they are 
not, A Conviction in a criminal Calc can not be within this Act, 
The Sheriff is directed by it, “ to take Security of the Perton 
« outlawed, in the Penalty of double the Sum for which tpecial 
Bail is required.“ But the Sheriff can't take Bail of a Ferſon 
{fter his being convicted of a Crime. The Sheriff can't form his 
own Idea of the Ofence, or ſettle a Sum wherein Fe ſhould take 
the Bail of ſuch a Perſon : Nor can he require Bail in double the 


ine, or any Thing more than what the Fine ſhall be fixed at; 


which is uncertain and future. The concluding Words of the 
Security-Bond, © and to do and perform ſuch Things as thall be 
required by the ſaid Court, mean putting in Bail to a new 
Action, pleading within a limited Time, putting the Plaintiff in 
the ſame Condition, and ſuch like Matters. And it ſhould be 


. conſidered, how the Law ſtood in civil Caſes, before this Act of 


Parliament; and that no Bail could then be taken on a Capras 
#tlagatum. Vide 13 C. 2. flat. 2. c. 2. 4. 


What I have been ſaying, may throw eme Light upon this Act 
of Parliament. But I contine my Opinion, to its being an Out- 
lawry after Conviclion in a criminal Cale : which can not be a 
Caſe within this Act of Parliament. 


If a Defendant is taken upon a Capras pro fine (or Fro redimp- 
Cane, ) it is an Execution; and no Sheriff can take Bail of him: 
It is a Favour, if the Court does it. By 5 E. 3. c. 12. no Par- 
don for an Outlawry ſhall be granted, till the Chancellor is cer- 


tied that the Plaintiff is fatished of his Damages. In a criminal 
1 | Cale, 
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Caſe, if the Party be convicted, and a Capias ad Satisfaciendum 
iſſues, and he is taken upon it, he is in Execution, to make Sa- 
tisfaction ; and the Sheriff can never foretell, before the Court 
have given the final Judgment, what that Satisfaction is to be, 
on which he ſhould admit the Defendant to Bail, on the Captas 
utlagatum : He has nothing to direct himſelf by. No Clauſe of 
this Act can be put in Execution, on an Outlawry upon a Con- 
viclion in a criminal Cate, Therefore I am of Opinion, that the 
preſent Caſe is not within it. 


Mr. Juſtice As row am of the ſame Opinion. I think, 
this Act of Parliament relates only to c/vi/ Actions: This is evi- 
dently the true Spirit of it. It can't be imagined, that the Act 
can mean to allow of a Defendant's appearing by Attorney, in 
Cafes where the Defendant is obliged to appear perſonally and 
can't appear by Attorney at all: Neither can it extend to taking 
Bail in Caſes not bailable. But ſurely it can not extend to Caſes 
of criminal Miſdemeanours, after Conviftron ; becauſe, in ſuch 
Caſes, a Defendant is not intitled to be bailed at all. Outlawries 
after Conviction are very different from the Cafe of Outlawries 
for Non-Appearance upon meſne Proceſs. After Conviction, 
there is no Caſe where it has been holden that the Defendant has 
a Right to be admitted to Bail. In an Outlawry after Conviction 
for Miſdemeanour, no Sheriff could take Bail: And conſequently 
this Act could not have any ſuch Caſe in View, or be meant to 
extend to it. 


Mr. Juſtice WILLES It is clear that the Defendant has 
no Right to demand being admitted to Bail. This is an Outlawry 
after Convittion, If it ſhould be granted that he is intitled to be 
bailed upon the Outlawry, yet as he ſtands convicted of the Crime, 
he muſt be committed upon the Conviction. This Statute is in- 
deed as obſcure a One as any in the Statute-Book : It is difficult 
to aſcertain its true Meaning. Therefore I don't choole to give 
any direct Opinion about its Extent ; unleſs it ſhould become ab- 
ſolutely neceſſary for me to do ſo. As the preſent Caſe ariſes 
upon an Outlawry ter Conviction, it is clearly not a Cale within 
this Act of Parliament. In Treaſon and Felony, Outlawries 
were Convictions of the Fact: And therefore they are particu- 
larly excepted out of this Act. But Outlawries in Caſes of Miſ- 
demeanour are not Convictions of the Fact: Yet after actual Con- 
viction of a Miſdemeanour, the Defendant is not intitled to Bail ; 
whether he be or be not outlawed. Even in a civil Action, a 
Perſon outlawed after Judgment could not have a Pardon, till 
Payment of the Debt. In the preſent Caſe, it would be merely 
nugatory, to diſcharge the Defendant upon giving Bail to proſe- 
cute his Writ of Error upon the Outlawry, when we muſt im- 
mediately commit him upon the Conviction, How can the She- 
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riff know, at the Time of the Defendant's being tahen upon the 
Capias utlagatum, whether the Court will at all a:77 of ſpecial 
Bail, or not? Or if they ſhould, how ſhall the Sheriff know in 
what Sum it {hall be? Or, if he ſhould be fined, what will be 
the Amount of his Fine? Clearly, an Outlawry after Couviction of 
a Miſdemeanour is not within this Act; whatever elle may be 
within it. 


Tux CovrT having thus declared their unanimous 
Opinion “ that Mr. Wiläes, under his preſent Circumſtances of 
« ſtanding convicted of a criminal Miſdemeanour, had no Right 
%% {0 demand being admitted to Bail, under this Ad of Parlia- 
« ment ;. 


His CœuxsEL moved that he might be bailed, upon the Foot 
of the general Diſcretion which the Court would exerciſe, of bail- 
ing or committing a Perſon convicted ©! Miſdemeanour, ac- 
cording to the particular Circumſtandes of his Caſe: Which 
they alledged to be ſufficient, in this Gentleman's Caſe, to in- 
duce the Court to permit him to remain at large, under proper 
Bail. Public Juſtice was not intended, they ſaid, nor at all 
likely to be evaded. He had always been amenable to Juſtice : 
He now ſurrendered voluntarily. Indeed, little Care had ever 
been taken to apprehend him. He always appeared publickly 
upon the Huſtings, both in London and Middleſex; and he is 
Member of Parliament for the latter County. 


LoRD MANSFIELD—I have ſaid, that I knew no Cate 
« where a Peri convicted of a Miſdemeanour has been admit- 
« ted to Bail without Conſent of the Proſecutor.” If any Gen- 
tleman knows any ſuch Caſe, I ſhould be glad to be informed of 
it: I know of none. We can not therefore do it, if the At- 
torney-General does not content. For, we mult act alike in all 
Caſes of like Nature: And what we do now, ought to be agree- 
able to former Precedents, and will become a Precedent in 


future Caſes of a like Kind, 


Tue Coo declining to Bail him without the Conſent 
of the Attorney-General as proſecuting for the Crown, he was 


CoMMITTED to the MATINAS: 


His Counſel then moved for a Rule to bring him up to Mor- 
row, to aſſign Errors. Which was GRANTED. 


There were two Rules. The former was this. The De- 
* fendant being brought here into Court, in Cuſtody of the She- 
«« rift of the County of Middleſex, by Virtue of a Writ of Capias 

| | utlagatum z 
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« utlagatum, IT Is ORDERED, upon the Motion of Mr. Attor- 
„ ney-General, that he ſaid Defendant be now committed to the 
« Cuſtody of the Marſhal of the Marſhalſea of this Court, to be 
„by him kept in ſafe Cuſtody until he ſhall be from thence dil- 
charged by due Courſe of Law. And the ſaid Defendant now 
* here in Court producing a Writ of Error, and praying Oyer 
* of the Record, IT IS oRDERED by this Court, that the ſaid 
«© Writ of Error be allowed. On the Motion of Mr. Attorney- 
“ General.“ 


The other Rule © that the Marſhal or his Deputy bring the 
« Defendant up to Morrow, to atlign Errors,” was a diſtinct 
Rule; and was taken upon the Motion of one of the Defendant's 
Counſel. 
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On Wedneſday the 4th of May 1768, (a Week after making the * See the 
laſt mentioned Rule,) The Defendant having aſſigned Errors Joinder in Er- 


| 3 ror, ante p. 
upon the Record of the Outlawry, and the Crown having joined 1537. «© ha 


in Error ;* (All which was, by Conſent on both Sides, privately - of the 
tranſacted between the Agents, without actually bringing Mr. N 
Hilkes into Court;) 


bY 
| 
bg 
ny 
| 
(RI 
he 
11 
. 
1 


Mr. Davenport moved to make the Joinder in Error a Conci- 
lium And Saturday next was agreed upon as the Day on which 
it was to be argued. 


Accordingly, on Saturday the 7th of May 1768, it was argued, 
by Serjeant Glynn on the Part of the Defendant, and Mr. Thur- 
low on the Part of the Crown. It was very well argued on both 
Sides: But it would draw this Report out into an inſufferable 
Length, if the Particulars of it ſhould be here inſerted. 


The great and capital Error that the Serjeant inſiſted upon, 
was the Inſufficiency of the Return in not ſhewing that the De- 
fendant had been five Times exacted from. County-Court to 
County-Court, till he was outlawed, as the Law directs, and the 
Writ requires. He argued that this ought to appear certainly and 
preciſely upon the Sheriffs Return; That Ontlawries are odious ; 
and that the Court will intend nothing in Support of ſo cruel a 
Proceeding, but, on the contrary, liſten to the leaſt Objection of 
Error in it. And here, the firſt Exaction does not appear to have 
been made in the County of Middleſex ; nor any of the ſubſequent 
Ones, which are ſaid to have been at the lame Place with the 

firſt. The Words “ near Holborn in the County. of Middle- 

« ſex” do not import its being in the County. Beſides, the Time | 
and Place of the 2d, zd, 4th and 5th Exactions ought to have 
been particularly ſpecified and deicribed ; and not by Reference 
only to the firſt. Moreover, the Sheriff ought to have 1 2 5 the 
ro- 
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Proclamations explicitly and particularly, and the particular Man- 
ner and Circumſtances of them, He alſo made a Queſtion 
Whether an Outlawry lies upon an Information.” And he con- 
cluded with an Objection to the Information, as not being pro- 
perly exhibited ; being exhibited by his Majeſty's Solicitor-Gene- 
ral, without taking any Notice of the Vacancy of the Office of 
Attorney-General : Whereas the Attorney-General is the known 
and proper Officer of the Crown for this Purpoſe ; and the Soll- 
citor-General has no ſuch Right. 


He cited a great Number of Caſes and Precedents, in Support 
of his Objections. 


Mr. Hur lot defended the Regularity of the whole Proceed- 
ing, by Reaſon, Argument, and Practice: And he alſo cited a 
great Number of Caſes and Precedents, to {ſupport his Arguments 


and Allegations. 


To which Mr. Serjeant Chun having replied ; and the Counſel 
for the Defendant having declared“ that they did not defire a 
* ſecond Argument; 


Tur Cour ſaid that the very great Number and Va- 
riety of Authorities and Precedents that had been produced and 
very ably urged on both Sides, deſerved and would require their 
mature Conſideration ; and directed Copies of the Records cited 
on both Sides to be laid before them; or at leaſt One Copy of each 
Record, which they would deliver over from One to Another. 


On Saturday the 14th of May 1768, (a Week after the before- 
mentioned Argument,) after Logp MANSFIELD and Mr. Juſtice 


YATES were gone, 


Mr. Davenport moved for a Rule to bring the Defendant upon 
Monday, in order to be bailed : But he had no Affidavit of any 
particular Circumſtances to induce the Court to grant ſuch a 


Rule. 


Mr. Juſtice As Tod did not fee, he ſaid, how the Court 
could bail him, without any particular Circumſtances being laid 
before them, when they had already and ſo lately determined, 
after a full Hearing of Counſel on both Sides, “ that he was in 
Execution upon the Outlawry after Conuidion of Miſdemea- 
© nours, and was not admiſſible to Bail.” He would not therefore, 
after Two of the Four Judges were gone away, make ſuch a Rule 
as was prayed : But Mr. Davenport might move it again, if he 
pleaſed, on Monday Morning at the ſitting of the Court; and 
that would allow Time enough for the Defendant's being brought 


I up 
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up the ſame Day, to be bailed, if the Court ſhould think it a 
reaſonable Motion. 


Mr. Juſtice WiLLEs was of the ſame Sentiments with 
Mr. Juſtice As rox; and agreed to Mr. Davenport's having 
Leave to move it at the ſitting of the Court on Monday. 


Upon Monday the 16th of May 1768, the Court being then full, 


Mr. Davenport accordingly renewed his Motion. He could 
only urge, that there were but two Grounds of Imprifonment : 
One, for Security; the other, for Puniſpbment. The former failed 
in the preſent Caſe ; becauſe Mr. Wilkes had always voluntarily 
ſurrendered : The latter failed, becauſe it was premature; For, 
the Caſe was not yet ripe for Judgment upon the Conviction 
and the Validity of the Outlawry was at preſent doubtful. 


Mr. Davenport, upon being aſked by LORD MansFlELD 
Whether he had given Notice to the Attorney-General, of this 
Motion, owned that he had not. 


Lord MANSHTIELD— However, it can't prevail; becauſe 
the Defendant is in Cuſtody after Conviction: Which is a Cuſtody 
in Execution. It is not a Cuſtody for Security only; but goes 
in Part of the Puniſhment, and will be taken into Conſideration, 


upon the final Judgment: And ſo we told you before.“ It was »* vide ante, 


ſo in Lookup's Caſe, and in the Caſe of a Welch Clergyman. 


A Defendant in Execution upon an Outlawry after Conviction 
of a Miſdemeanour, in Crown Profecutions, can't be admitted 
to Bail without the Conſent of the Attorney-General. | 


If the Court had been of Opinion, upon the laſt Argument, 
to reverſe the Outlawry, yet the Defendant mult have continued 
in Cuſtody upon the Conviction. 


Errors upon Outlawries have ſeldom been ſolemnly argn- 
ed. This Writ of Error has been ſolemnly and exceedingly 
well argued : And the Matter deſerves to be ſeriouſly conſidered. 
What is determined upon ſolemn Argument eſtabliſhes the Law, 
and makes a Precedent for future Caſes: Which is not the Caſe 
of Queſtions agreed by Conſent of Parties, or never litigated. 
This will be a Precedent. 


The Court, in all Caſes {without regarding who is the parti- 
cular Defendant,) leans to the Reverſal of Outlawries ; becauſe 
the Puniſhment of the Outlawry is often greater than the Pu- 
niſhment of the Offence itſelf. Here, the Defendant had the 
Merit of coming in voluntarily; not being brought in by Proceſs 
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and in Cuſtody, But the Court can't make Errors; nor reverſe 
for Errors which do nor exiſt, or which they can not ſee: They 
muͤſt be ſatisfied, that there are Errors. If the Court had been 
ſatished on any one Error aſſigned, they would have reveried the 
Outlawry for that Error, We did, ſeveral of us, when we came 
into Court, ſeem to think that the Want of Proclamations wes a 
Flaw: But my Brother VArEs doubted “ Whether Froclamy- 
« tions were at all neceſſary in ſuch a Froceeding as this.” I With 
that the Precedents and Acts of Parliament may be looked 
into, to ſee “ whether Proceſs of Outlawry will he upon [1:75r- 
« mattons for Miſdenicanours ;” as well as to fee © whether Pro- 
e clajnations are neceſſary or not, upon Procets of Outlawry - 
«« fer Convictions for Miſdemeanours.“ I detire that the Countel 
will apply themſelves to ſearch into this Point, Whether Pro- 
ce ceſs of Outlawry will art all lie upon Informations for RIifde— 
e meanours.” And, as many Precedents have been already cited 
and produced, I defire alſo that the Precedents may be left with 
us, for our Peruſal and Conſideration. 


Mr. Juſtice VAT ESI ſhould have thought that what 
was ſaid by the Court upon the former Argument, would have 
been ſufficient to have ſpared the preſent Motion. The Matter 
was then largely and very well argued ; and the Court explained 
| their Sentiments very fully at that Time: Their Opinion was, 
e that the Defendant being 7 Execution, he could not be bailed, 
| « cortbout Conſent of the Attorney-General on the Part of the 
«© Crown.” To Bail him upon the mere Aſigument of Errors, 
would be Prejudging upon the Errors: It would preſuppo/e * that 
<6 they were fatal.” He is at preſent 72 Execution; and can't be 
taken out of Execution, without Conſent of the Attorney-Gene- 
ral on behalf of the Crown. 


— Q ne — — ⏑ Apt 7 7s > Os — 222 8 — * . 


But ſince this Matter is again brought upon the Tapis, it gives 
me an Opportunity of ſuggeſting my own Doubts. / Procla- 
mations are nece//ary, I ſhould think this Return to be clearly 
bad: But if Proclamations are not neceſſary, it is then immate- 
rial when, or where, or how they were made; As to what has 

* Vide ane been ſaid about the Expreſſion © at my C ounty-". ourt” not being 


ad determinate, becauſe he might be Sheriff of 729 Counties*—there 
II. 


are two Authorities which either were not mentioned at the Bar, 

or (at leaſt) were not fully ſtated. One of them is 1 Yentris 

108. where an Outlawry was reverſed for that the Proclamations 

were returned to be © ad Comitatum neum tent. apud ſuch a Place 

« 74 Comp. predict; and not ſaid “ pro Comitatu :” For, an- 

ciently one Sheriif had two or three Counties, and might held 

the Court in One County for Another. The other of theſe Caſes 
is in 2 Roll's Reports 52. Robert Alder's Caſe; who was outlawed 
for Murder: And it was moved for Error, that the Sheriff re- 
turned “ ad Comitatum eum tentum apud D. in le County de 
ä Nor- 
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« Northumberland ;” and did not fay © Comitat. meum Northum- 
briz tentum, &c.“ And this was holden to be Error, by the 
Court ; according to the Caſe in 6 H. 4. where it 1s returned 
« ad Com. meum Sorer/ſott tentum.” And therefore it was hold- 
ed erroneous : For, One may be Sheriff of Surry and Suſſex, and 
alſo of Hunting tonſhire and Cambridgeſhire. But this is not poſ- 
ſible in the Caſe of the Sheriff of Middle. The Sheriffs of 
London have been immemorially the Sheriff of Middleſex : There- 
fore he could not have two Counties. But I ſhould always in- 
cline to favor Errors aſſigned in Outlawry ; becauſe it is more 
juſt and Right, that Judgment ſhould be given upon the Con- 
viction for the Ofence. Therefore, my Doubt being againſt 
the Errors aſſigned, I ſhould be unwilling that more regard 
ſhould be paid to it, than it thall appear ſtrictly t, deſerve: 
And I would not have propoſed it, if I had not thought it in- 
cumbent upon me to communicate it, fince it has occurred to 
me, and ſeems to me to have more Weight than perhaps it 
might appear to Others to have. 
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But my Lord's Doubt is a very material one—** Whether the 
e offence charged in the Information is /ach a Crime as will 
warrant an Outlawry.” 


The 18 Ed. 3. Stat. 1. c. 1.“ has negative Words in it, in- Vid, alſo 
the printed Edition ef the Statutes; though it is ſaid not to be Stat. 2. c. 5. 
ſo in the Parliament-Roll. At Common-l aw, Outlawry lies 
only for Treaſon and Felony, as I apprehend. Therefore the 
Court will be glad of hearing the Arguments at the Bar, to 
aſſiſt their Inquiry in this Doubt. 


Mr. Juſtice As rox. — The Opinion of the World ought 
not to weigh at all with the Court in forming their Opinion upon 
the Validity of the Errors aſſigned upon this Outlawry. If one 
flat deciſive Objection had clearly appeared, the Court would 
have immediately given their Opinion, upon the firſt Argument. 
I was not fatisfied, myſelf, that the minor Objections had ſuffici- 
ent Force in them: And as to the greater Ones, the Counſel 
for the Defendant ſeemed to me to be too ſanguine and too 
much Attached to their own Opinions, when they declined the 
Offer of a further Argument, when the Court wiſhed to be 
further informed by hearing it argued again, But this Doubt 
which my Lord has mentioned, Whether Proceſs of Outlawry 
*« will lie for the Crimes charged in theſe Informations,” is a 
very material One, and ought to be well confidered. It may 
be neceſſary to look into Bracton and other Books; and the 
Statutes of 18 E. 3. St. 1. c. 1. and Sr 2. c. 5. and 1 E. 1. 
c. 20. and a Caſe in the Vear- book of 35 H. 6. fo. (“. pl. 9. 
that Proceſs of Outlawry did not lie; becauſe the Action was 
not 
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not for a Tort ſuppoſed to be done vi et armis. It may be a 
doubt Whether Proceſs of Outlawry lies on Informations of 
this kind, for Offences which though expreſſed to be done 
v̈i et armis, are not really done with actual Force.” The 18 Ed. 
3. Stat. 2. c. 5. fays * that no Exigent ſhall go, where a Man 
is indicted of Treſpaſs, if it be not againſt the Peace, or of 
things contained in 18 E. 3. Stat. 1.” And though the Words 
nemy des autres are not to be found in the Parliament-Roll, yet 
they are in ſeveral Manuſcript Copies. Theſe things deſerve to 
be maturely conſidered. 


It is proper allo to inquire into the Practice and Precedents ; 
and to ſee whether they have been uniform and concomitant. 
Treſpaſſes in Parks may be effectually done, without actual 
Force. 


The Court will not keep back their Opinion, without having 
ſufficient Ground for Doubting, and a Neceſſity of taking Time 
to ſatisfy their Doubts : On the other hand, they will not give 
their Opinions over-haſtily and prematurely, merely to gratify 
the Humors or Paſſions of Mankind, 


Mr. Juſtice WII IES concurred that the Defendant was 
not bailable; being in Execution upon the Outlawry after Convic- 
tion. He thought, with Mr. Juſtice 4/{;z, that the Defendant's 
Counſel were in the wrong when they declined a ſecond Argu- 
ment, which might have given the Court further Light. He 
expreſſed his Inclination towards the Reverſal of Outlawries, on 
Account of the Severity of the Judgment upon them, which 
ſometimes exceeded what would be the Puniſhment upon the 
Conviction itſelf. | 


For the Reaſons above particularized, 
Mr. Davenport took Nothing by this Motion. 
On Wedneſday 8th of June 1768, (being the Sixth Day of 


Trinity Term 8 G. 3.) Mr. Attorney-General and Other Coun- 


cel for the Crown were further heard. But the Counſel for. the 
Defendant reſted their Caſe upon the former Argument. 


Loox D MANSFIELD expreſſed himſelf to the following Effect. 


GREAT Pains have been taken, and great Searches have been 
made, ſince the laſt Argument; not only (as I ſee now) by Mr. 
Attorney-General and I hoſe he has employed, but by Som of 
Us. I fay “ Some of Us"; becauſe I cannot, with Truth, aſſume 
the Merit to My/#//: The Load of other Buſineſs which lay upon 

4 me, 
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me, made it impoſſible. But from the able Aſſiſtance of Thoſe 
who have taken the Trouble to make Searches and to collect 
Materials, I think I am now thoroughly Maſter of a Subject 
which I am not at all aſhamed to ſay I knew very little of be- 
fore: And I never give a judicial Opinion upon any Point, un- 
til I think I am Maſter of every material Argument and Autho- 
rity relative to it. It is not only a Juſtice due to the Crown and 
the Party, in every Criminal Cauſe where Doubts ariſe, to weigh 
well the Grounds and Reaſons of the Judgment ; but it is of 
great Contequence, to explain them with Tn and Preci- 
ſion, in open Court; eſpecially if the Queſtions be of a general 
Tendency, and upon Topics never before fully conſidered and 


ſettled ; that the Erima Law of the Land may be certain and 
known. 


OUTLAWRY is a very important Part of that Law, Yet it is 
no Wonder, that the Forms and Method of Proceeding are ſo 
little attended to, and ſo little underſtood : For, this is perhaps 
the firſt Occaſion where any Queſtion of Law, upon a Writ of 


Error to reverſe an Outlawry in a Criminal Cate, ever underwent 
a ſerious Litigation. 


Outlawry in civil Actions is conſidered as in the nature of 
Civil Proceſs, to compell an Appearance to the Suit; or, if 
after Judgment, to procure Satisfaction. The Forfeiture, though 
nominally to the King, yet in Truth goes to the Plaintiff, to- 
wards Payment of his Demand. If the Outlaw appears, pays all 
the Coſts, puts in ſufficient Bail, and does every thing he can 
to put the Plaintiff in as good a Condition as he would have been 
in originally; Or if, after Judgment, the Outlaw pays the Debt 
and Coſts; the Court reverſes the Outlawry upon Motion, with- 
out any Writ of Error. The Form of the Reverſal always is, 
% For the Errors aſigned and other Errors appearing upon the 
Record: Although there is, in Truth, 20 Error at all. 


Flight, in Criminal Caſes, is itſelf a Crime. If an innocent 
Man flies for Treaſon or Felony, he forfeits all his Goods and 
Chattels. Outlawry, in a capital Caſe, is as a Conviction for the 


Crime: And many Men who never were tried have been exe- 
cuted upon the Outlawry, 


In Mi/demeanors, Outlawry is generally a more ſevere Puniſh- 
ment than would be inflicted for the Crime of which the Outlaw 
ſtands accuſed or convicted. It is a Forfeiture of his Goods 
and Chattels and all the Profits of his Real Eſtate ; and perpetual 
Impriſonment, with many Incapacities. If it is erroneous, it 
cannot be reverſed without a Writ of Error. . 
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Till the za of Queen Ann, a Writ of Error in any Criminal Caſe 
was held 5 be merely ex gratia. Lord Keeper lays it down “ 
« that a Writ of Error in a Criminal Matter was ex gratia Regis, 
e in a!/ Caſes”; and faid+ “ He had a Collection of ſeveral Cates 
e out of the Old Books of the Law, that were given him by 
© Lord Chief Juſtice Hales, which ſhew that Writs of Error in 
e criminal Caſes are t grantable ex debito juftitie, but ex gratio 
* Regis: And in ſuch a Caſe, a Man ought to make pplication 
e to the King; And he will then reiter it to his Counſel; 
e And if they certify that there is Error, the King will not 
« deny a Writ of Error.” It never was granted, except when 
the King, from Juſtice, where there really was Error, cr from 
Favour, though there was no Error, was <w/{ng the Outlawry 
ſhould be reverſed. Aftcr a Writ of Error granted, the Attor- 
ney- General never mace any Oppoſition: Becauſe, either he had 
certified ** there was Error,“ and then he could not argue againſt 
his own Certificate; Or the Crown meant to ſhew Favour, «nd 
then he had Orders“ not to oppoſe.” The King, who alone 
was concerned as the Proſecutor, and who had the abſolute 
Power, of Pardon, being //mg that the Outlawry ſhould be 
reverſed, This Court reverſed upon very flight and trivial Ob- 
jections, which could not have prevailed if any Oppolition had 


been made, or if the Precedent had been of Conſequence. The 


Form of Reverſal, „for the Errors aſſigned and other Errors 
„ appearing upon Record,” delivered the Court from the Neceſ- 
ty of ſpecifying any; And they might think themſelves well 
warranted to reverſe, upon the tacite or expreſs Conſent of the 
King, where he alone was concerned to oppoſe; though there 
really was no Error at all: And, as the King had the Power to 
ful a Writ of Error, the Precedent was of 20 Conſequence. 


But in the 3d of Queen Ann, * Ten of the Judges were of 
Opinion“ that in all Cates under Treaſon and Felony, a Writ 
e of Error was not merely of Grace; but ought to be granted.” 
Price and Smith were of a contrary Opinion, that a Writ of 
„ Error was of Grace only, in ALL criminal Caſes,” The Ten 
did not mean * that it was a Writ of Cour; but that, „Where 
* there was probable Error, it ought not to be denied. 


It cannot iſſue now, without a Hat from the Attorney- 
General; who always examines whether it be ſought merely for 
Delay, or upon a probable Error. 


In the Caſe of the Nu againſt Earbury, & the Opinion of the 
Court was taken, before the Attorney-General granted his Fiat 
for a Writ of Error. In the preſent Caſe, the Attorney-General 


refuſed his Fiat, while the Detendant was out of Cuſtody. 
| This 
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This Opinion in the 3d of Queen Ann has made a great 
Alteration as to Outlawries in Criminal Caſes under Treaſon and 
Felony. In a My/demeanor, If there be probable Cauſe, it ought 
not to be denied: This Court would order the Attorney-General 
to grant his Fiat. But be the Error ever fo manifeſt in Treaſon 
or Felony, the King's Pleaſure to deny the Writ is concluſive. 
Lord Muſeerry, the Son and Heir cf the Earl of Canclarty, 
Petitioned for a Writ of Error, to reverſe his Father's Outlawry, 
becauſe his Father was a Priſoner in the Tower of London during 
the whole Time of the Proceedings againſt him. The Fact 
was verified beyond Doubt, by Entries from the Books of the 
Tower, and by the Affidavit of the Ducheſs of Marlborough. 
The late Lord Chief Juſtice Yes, then Attorney-General, re- 
ported the Writ to be merely of Grace: And, upon political 
Reaſons, it was abſolutely retuſed ; And the Outlawry ſtands. 


A Writ of Error being as a Matter of Right, where there is 
Error in the Outlawry; Since the zd of Queen Ann, in all Crimes 
under Treaſon and Felony, «* WuaT 1s an Error” became an 
important Queſtion : which was of s Conſequence, before. Since 
that Time, this Court has not given Way to frivial Objections, 
though admitted by the Attorney-General. In 1708, Lord 
Grifin was brought into this Court upon an Outlawry for High 


Treaſon: And upon the Prayer of the Solicitor-General, (there 


being then no Attorney-General,) a Rule was made for his Exe- 
cution. He was reprieved, from time to time, till his Death. 
His Grandſon and Heir, from the Grace and Favour of King 
George the firſt, obtained a Writ of Error. Sir Philip Yorke, 
then Attorney-General, came into Court, and ſaid He had a 
Sign Manual © to confeſs the Errors and conſent to the Reverſal.” 
The Court told him ** Hrs Confe//ing an Error in Law would not 
« do: Tur muſt judge it to be an Error; And Ztheir Judz- 
© ment would be a Precedent. Put the Plaintiff in Error might 
„ aſſign an Error in Fadi; which, by proper Authority, he 
© might confeſs.” Accordingly, the Plaintiff aſſigned an Error 
in Fact, vs. © that the Place of his Grandfather's Reſidence 
«© was in the County of Vorthampton; whereas he had been 
„ Outlawed in London.” The Attorney-General contctied the 
Fat : Whereupon, the Outlawry was reverſed “*. Since the 3d 
of Queen Ann, no Queſtion of Law has been /itigated, upon 
a Writ of Error to reverſe an Outlawry ; no Criminal Outlawry 
has been reverſed upon a Zr/vial Objection : No Cale, fince that 
time, has been found, of either kind. | 


OUTLAWRY is an eſſential Part of the Criminal Law. The 
Rules and Method of Proceeding are witely calculated, to pre- 
vent Ignorance and Surprize. The Conſequences are made 


ſevere, becauſe the Offence is heinous ; and it imports the State, 
| that 


II. 13. 
G. . 


— Sy 
2 5 
— —— 


— — * — 


— 
* — bo 
- _ — 
— — 


— 
— 


- =. EDD ETD IT ee eg 8 
Sos As a .. K = EF  EDL 
— . - - — . 
** n — — _ 


Hilary Term 10 Geo. 3. B. R. 


Iſt. 


2d. 


that no Man ſhould fly from the Laws and Juſtice of his Coun- 
try. This Court is bound to pronounce the Law as they think 
it is; Always leaning to the favourable Side, where they doubt : 
For, ſo ſays the Law. It is as much a Breach of Duty, to re- 
verſe a good, as it would be to affirm a bad Outlawry. The 
Miſchief goes farther than an unrighteous Sentence in the par- 
ticular Caſe. For, to reverſe without an Error, 1s to aboliſh 
that Part of the Law. And therefore Serjeant Cu admitted 
that Criminal Outlawries were not to be reverſed of Courſe: 
An Error mult be found. 


In a Matter where the Conſequence may be ſo penal to the 
Defendant in this particular Calc ; where the Grounds of the 
Judgment mult be ſo important to a very eſſential Part of the 
Criminal Law, never before brought adverſely in Queſtion, and 
therefore lying under great Obſcurity and Confuſion ; I feel 
Myſelf extremely obliged (and I think the Public obliged) to 
Thoſe who, in the ſhort Time taken for Conſideration, have 
ſearched the Subject to the Bottom. From the Materials with 
which I have _ furniſhed, I think Myſelf ſufficiently inſtruct- 
ed, to form an Opinion : And I will declare the Grounds and 
Reaſons of that Opinion which I have formed, to this great and 
numerous Audience, with as much Accuracy and Preciſion as 
I can, to prevent Miſapprehenſion. 


There are two Sorts of Error which have been aſſigned and 
argued, 


1ſt. The firſt Sort are Errors which give Riſe to Queſtions of 
Law, and to Real Arguments. 


2d. The ſecond are Criticiſms upon Words and Syllables in the 


Return. 


Of the firſt Sort, Two are aſſigned. — 


That there is no ſufficient Information filed or exhibited 
againſt the Defendant, whereon to ground the Proceſs of Out- 
lawry. 


That no public Proclamation whatſoever is mentioned to 
have been made at any open Court, or at any General Quarter- 
Seſſions of the Peace whatſoever ; or at the Doors of any Pariſh- 


Church where the ſaid Defendant was an Inhabitant; according 


to the Exigency of the ſaid Writ of Capias cum Proclama- 
tioue. 


4 'UnDpre 
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; UNDER the firſt Error aſſigned, three Objections have been 
made,— 


1ſt. That the Information is by the Solicitor-General, and 
not the Attorney-General. 


2d. That an Outlawry does not lie upon an Information. 


3d. That though it may lie upon an Information, Yet it 


does not lie for ſuch an Offence as is proſecuted in either of 7he/ſe 
Caſes. 


Firſt—The Information is by the So/zcitor-General, 


If this Objection is founded, it will equally hold upon a 
Motion in Arreſt of Judgment. But, I believe, None of Us, 
from the Beginning, ever entertained the leaſt Doubt concern- 
ing it. An Information for a Miſdemeanor is the King's Suit. 
The Title of the Cauſe is The King againſt the Defendant :” 
The Oath, at the Trial, to the Jurors and the Witneſſes, is 
„ between the King and the Defendant.” As a Subject ſues by 
Attorney, ſo does the King ; with a little Variation of Form, 
from Decency : Inſtead of taying ** The King ſues by—”, it is. 
ſaid **—ſues for the King;” And yet, ** Coram Domino Rege 
«« venit * Dominus Rex per Attornatum ſuum, et inde producit * 2 Lev. 82. 
«© Sectam,” was held to be good. (Hale Chief Juſtice ſaid, it | Neves 22 
was but an unmannerly Way of declaring for the King.) The 655. : 
Attorney is anſwerable, if he acts without Authority; And 
upon Complaint by the Party whoſe Name he has falſely uſed, the 
Court would puniſh him, and ſet aſide the Proceedings: But 
while the Principal avows him, neither the Adverſe Party nor 
the Court can diſpute his Authority. The Coroner of this 
Court proſecutes Informations for the King, as his Attorney. 
The Form of the Proclamation at Criminal Trials is a ſtrong 
Proof that-anciently the King's Serjeant might proſecute for the 
King. When there did not exiſt ſuch an Officer as Solicitor- 
General, the King's Serjcant or his Attorney, or other that 
would ſue for the King, ſhould be received to aver againſt the 
Teſtimony of the Parties Impriſonment, where the Outlawry 
was pronounced at the King's Suit. F There are many Entries t Vid. 5 Ee. 
in Raſtal, T which ſhew that at the Common Law Others than Tide Debt 
the Attorney-General have ſued for the King; Or, in other As * >. 
Words, the King has ſued by Others as his Attornies. Serjeant Tule Eſcheat, 
Glynn cited a manuſcript Treatiſe concerning the Star-Chamber ; oy 3 
of which, Mr. Filmer has a Copy: The Original is in the jnpedit; 525» 
Muſcum ||. The Author's Name is preſerved in a Note written we 
in this Preſent-Book, at the Beginning, by the Lord-Keeper l +: ing 
Vor. IV. PART IV. 7 X Finch, No. 1226, 
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Finch, as follows — “ This Treatiſe was compiled by William 
by Hudfor of Gray's Inn Eſquire, One very much practiced and 
&« of great Experience in the Star-Chamber, and my very 
* Aﬀectionate Friend. His Son and Heir, Mr. Chriſtopher: 
& Hudſon, (whoſe Hand-writing this Book is,) after his Father's 
«© Death, gave it to me. 19 December 1635. J. Finch.“ The 
whole Paſſage ſhould be taken together ; and is in theſe * 

Words—* It remaineth that I ſhall, in the next place, treat of 
« the King's Ordinary Suits: Which are of two Sorts ;—either 
2 Mi Attorney, informing of himſelf, or by other Mens 
« Relations, and by the King's Almoner ; the One being in Cri- 
„ minal Cauſes, the other in Civil. For the King's Attorney, [ 


* 


have known it much queſtioned Whether any other of the King's 


« Counſell may not inform for the King, as well as the Attorney- 
6 General. And it is true, that in Eaſter Term 8 Hury 8. it is 
„ordered that the King's Solicitor ſhall not proſecute an, further 
« the Merchants of the Stiliard, till it were otherwite ordered by 
„ the Council: And the fame Term, the Solicitor was com- 
6 manided to fue out Proceſs againſt fome which acquitred One 
« Blaicof a Raps. So that it ſeemeth, that Others of the King's 
“ Counlel did proſecute Cauſes for the King, as well as the 
« Kings Attorney But in 1 & 2 James the Iſt it was reſolved 
« by the Court, that it belongeth to the Place of the Attorney, 

« And Serjeant Heale, the King's Serjeant, putting in a Bill 
« avgainſt Sir Jahn Luſen, was denied that Privilege. For, if a 
„ Bill be put in by the King's Counſell as for the King, there 
« are no Coſts to be paid to the Defendant, nor Fees for the 
« Proſecution : But in this Cate, Serjeant Heale's Bill was dil- 
miſled with 3o J. Colts; it continuing in Proſecution not above 
« two Terms.” It is aſtoniſhing how any other Law-Officer of 
the King could claim, as an Official Right, to be the King's 
Attorney in all Suits which he thould think fit to bring in the 
King's Name. The very Conſtitution of an Attorney-General 
is deciſive againſt it. He might ſtop every Suit brought by 
Another. And therefore the Council did very right, as between 
the King's Law. Officers, to overrule Serjcant Heale : But they 
did not mean, that the King Himſelf, for ſpecial Reaſons, might 
not appoint Another to act as his Attorney. In that Reign, after 
wards, Yelverton was ſuſpended, and the Solicitor appointed to 
act. Suppoſe the Attorney-General perſonally the Detendant : 

There muſt be Another to ſue for the King. Suppole the Attor- 
ney-General out of the Kealm; or under a Difability from Sick— 
nels : Suppole the Office of Attorney-General vacant When it is, 

The Buſineſs, (which cannot ftand ftill,) muſt devolve upon 
Another of the King's Counſel : And there is Nothing fo cer- 
tain, as that the w hole Buſineſs and Authority of the Attorney 
devolves upon the Solicitor-General. TI am ſatisfied, that if the 
matter was traced, the two Precedents in Eaſter Term 8 Henry 


8. mentioned by Mr. ud/5n, were during the Vacancy ot the 


Attorney's Office. It is impoſſible the Council could, in the 
| ſame 


Hilary Term 10 Geo. 3. B. R. 25 55 


ſame Term, order the Solicitor-General to ſtop One public 
Proſecution and commence another, if there had been an Attor- 
ney-General As far back as the Memory of the Vacancies of 
the Attorney's Office has led to a Search, Precedents have been 
found of Informations filed by the Solicitor-General, in Chan- 
cery, and on the Law-Side of the Exchequer. In this Court, 
the Information againſt the Earl of Devonſhire * was proſecuted · 3 Jac. 2. 
by the Solicitor-General: And though the Enormity of the 
Fine ſet,. and the Revolution of Government which immediatel 
followed, made this Caſe the Subject of much Animadverſion 
and juſt Cenſure; © The Solicitor-General having proſecuted,” 
was never objected. There are Precedents of Replying, De- 
murring, Taking Ifſue, Praying Judgment or Award of Execu- 
tion, by the Solicitor-General, during the Vacancy of the Other 
Oflice. We all know, from our own Experience, that upon 
every Vacancy which We remember of tne Attorney's Place, his 
Othce has been executed by the Solicitor-General. But it is 
ſaid, The Information ought to have /#7zge-/led that the Office 
* of Attorney was vacant.” Many of the Precedents do not ſuggeſt 
it: And there can be no Occaſion The Artorney-General is a 
great Othcer of the Law and of this Court. The Court take No- 
tice when the Office is vacant; and by Whom it is filled, when full. 
They give Credit to the Solicitor-General, when he ſues as At- 
torney for the King, “that he has' Authority.“ He does it at his 
Peril. -In his Caſe, before the Detendant pleaded, the Solicitor- 
General was made Attorney, and in that Capacity brought into 
Court the Information he had filed as Solicitor. If an Objection. 
could lie to his Authority as Solicitor, the only Queſtion would 
be, „From what Time the Information thould be conſidered as 
* commenced : From the bling by the Solicitor ; or the bring- 
ing into Court by the Attorney.” And that could be of no Con- 
ſequence, but in reſpe& of the Time when the Defendant ought 
to plead. But he has pleaded to the Information brought in by 
the Attorney-General; And been tried. In every 1 ight and in 
every View, this Objection is groundleſs: Nothing has been offered 
to ſupport it, but Serjeant Hea/e's Cale. Upon lo plain 4 Point, I 
certainly ſhould not have faid ſo much, but that the Objection alſo 
goes in Arreſt of Judgment, and therefore may be argued again. 
The Counſel are apprized of my Reatons: nd if they ſhould 
think their Objection tenable, I am open to Conviction. 


Second Objection under the firſt Error Aſſigned “ That an 
60 Outlawry does not lie upon an Information. 


The Counſel for the Defendant ſupported this Objection, — 
Ways. Firſt, They faid, The Books were ſilent on this Head: 
And the Statute of Add'tions mentions only that “ in Original 
« Writs of Perſonal Actions, Appeals, and [ndi&ments, in which 
“ the Exigent ſhall be awarded, Sc. &c,” * But an Information , vid. 1 11, 
-- 10 5-6 $9 5. 
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is not therein mentioned. Secondly, They ſaid, that From the 

Nature of the Proceſs in an Information, the © xrgent war not a- 

wardable, For, the Proceeding by Information in this Court is 

ſimilar to the Star-Chamber Precedents: And in ſuch Proceed=- 

ings, they did not award a Capras, but a Subpana. That here, 

the antecedent Proceſs is by Summons of Attachment, not by Ca- 

pias: And conſequently, if there is no Capras to introduce the 

Proceſs of Exigent, it can not lie in this Caſe, Serjeant Gar 
admitted, as a Point beyond all Doubt, “ that e of 

this kind were competent, in this Court, at the Comma Law,” 

No Lawyer ever doubted of it: No Lawyer would lr. ally argue 

againſt it, So that Sir Bartholomew Shower had no 5 

* 1 Shower to deliver the Argument he has printed.“ Informations here 
10 Rex v. neither derive their Being, nor the Form of Proceeding upon 
erchet et al. 
Prynn's Caſe, them, from the Star-Chamber ; but from the Common-Law of 
5 Mod. 450. the Land, and the Uſage and Practice of this Court where they 
| are exhibited. Although Informations are not mentioned in the 

| Statute of Additions, yet the ſame Requiſites of Certainty and 
i + 2 Hawkins Preciſion muſt be in an Information, as in an Indidtment. Pre- 
1 F. C. 200, ſentment is not mentioned in this Statute, And yet, on a Preicnt- 
5 w_ ment before the Coroner, ** that French was Fels de ſe, (which 
was certified into the King's Bench,) “ and that certain of French's 
| „ Goods were in the Poſſeſſion of J. S.“ Proceſs iſſued againſt 
| J. S. until he was outlawed. And upon Error brought *« for 


« that there was not any Addition given to the ſaid F. C. 
ce in the Preſentment upon which he was outlawed,” it was at 
firſt doubted Whether upon that Preſentment Proceſs of Out- 
e Jawry did lie :” And Ive, Clerk of the Crown- Office, ſaid to 
the Court “ that ſuch Proceis in fuch Caſe did lie; and that he 
„ could ſhew Five Hundred Precedents of it.” And, ſecondly, it 
was moved“ if this Outlawry ought to be reverſed for Default 
„ of Addition.” But it was agreed by the whole Court, that, 
as to this Purpoſe, the Preſentment ſhould be acccunted in Law 
+ Frenche's. às an Indictment. 4 To an Information in Nature of a Sue War- 
2 Mich. ranto, to ſhew by what Authority the Defendant claimed to be a 
Eee 55 Burgeſs of Grampeund, the Detendant pleaded in Abatement, for 
want of proper Addition; the Information ſtyling him“ La- 
« bourcr,” whereas he was Clothier: And this Plea was moved 
to be ſet aſide, on the Ground “ that an Addition was not ne- 
% ceſſary.“ The Court refuſed to ſet it aſide on that Ground: 
But they found another, the Want of a proper Affidavit to verify 
& The King the Plea, § There ſeems as good Ground to ſay, upon the Foot 
8 of Precedents and Conſtruction of the Statute of Additions, 
5 us, « that Proceſs of Outlawry ies, and Addition is reguz/te in an 
& Information,” as in the Preſentment in Frenche's Cale. As:to 
the other Argument from the Nature of the Proceſs—There was 
no Authority or Precedent cited or produced, to prove the Afer- 
tion, On the contrary, there are many Frecedents where the 
4 Proceis 
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Proceſs was by Capias; and the Exigent followed: Some, as in 
the preſent Caſe ; though moſt are before Conviction. But ** that 
% a Capias does lie, in Proceſs upon theſe. Informations,” I 
take to be as old as their Exiſtence. If not, how could there 
have been ſuch a Number of Outlawries upon Informations; and 
ſome, of ancient Date? All theſe Records are ſo many Autho- 
rities to ſupport this Proceſs ; which are not, after ſo great a 
Length of unqueſtioned Uſage, to be now impeached.* And it * 5 Mod. 
is obſervable on the 18 Edw. 3. f. 1. that it not only clearly re- 493: 466. 
lates to a Proceeding before Judgment ; but it gives the Exigent, 

if the Party is not brought in on an Attachment or Diſtreſs. How- 

ever, there is no need to reſort to that kind of Reaſoning ; when 


Vage ſupports the Capias, in the preſent Caſe, as the Common 
Proceſs upon theſe Occations. 


Third ObjeRion under the firſt Error aſſigned—* That Out- 
% lawry does not lie, from the Nature of the Offence.” 


This Objection was Nightly touched by Mr. Serjeant Glynn ; 
but ſtruck us, at firſt, as a Point fit to be conſidered: And I 
mentioned to the Bar, that it might be proper to look into it.“ 
The Doubt was, whether the Offence charged in either of 
„ thele Intormations was ſuch as rendered the Perſon accuſed of 
ſuch Crime liable to the Proceſs of Outlawry, either at Cm 
«© mon-Law or by any Statute. In Coke Littleton 128.“ it is ſaid 
that in the Reign of King Alfred, and till a good while after the 

Conqueſt, no Man could be outlawed but for Felony ; the Pu- 
niſhment whereof was Death: But after, in Bracton's Time 
and ſomewhat before, Proceſs of Outlawry was ordained to lie 
in all Actions that were Qare vi et armis, which Bracton calls 

«« Delifa, for there the King ſhall have a Fine.” The 18 Edw. 

3. . 1. declares the Caſes and Offences for which the Exigent 

ſhall be awarded, if the Party can not be found or brought in 

by Attachment or Diſtreſs; and not againſt any other. Allo, the 

18 Edw. 3. fl. 2. c. 5. ſays — No Exigent ſhall from hence- 

4% forth go out, where a Man is indicted of Treſpaſs; unleſs it 
be againſt the Peace, or of Things which be contained in the 

„ Declaration made in that Caſe at the laſt Parliament.“ But 

upon full Conſideration, I am very well ſatisfied that the Counſel 

for the Defendant judged right in laying no Streſs upon this Ob- 
jection. The Offences laid in theſe Informations, and the Pro- 
ceedings upon them, are at the Common-Law. The Statutes giv- 
ing Proceſs of Outlawry in certain Caſes, and reſtricting its iſſu- 
ing in others but under certain Circumſtances, do not affect the 
preſent Queſtion : The Proceſs is warranted, in the preſent Cafe, 
by the Common-Law, or not at all. Adtual Force or Violence 
does not appear to be the Criterion upon which the Proceſs of 

OQutlawry was founded. The Greatneſs of the Crime, and the Se- 
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verity f the Puniſhment ſeem to be the material Circumſtances 
originally attended to, in founding this Proceſs ; according to the 
Paſſage I have juſt cited from Cote, as to the earlieſt Times: For, 
Felony does not imply or convey the Idea of actual Outrage; 
Grand Larceny being in its Definition, as well as Practice, different. 
And Hawkins Confirms thisNotion, by ſaying “ that this Pro- 
*« ceſs probably lay for all Crimes of a * h:gher Nature than 
« Treſpaſs vi et armis.” The Extenſion of this Proceſs is ſup- 
poſed by Lord Coke, in the Paſſage I quoted, (and what he fays, 
is repeated, without Examination, by a Variety of Authors,) to 
have been ſomewhat before Brafon's Time. The eitabliſhing 
that Period, for a ſuppoſed Ordinance concerning Outlawries, 
ſtrongly authenticates the Teſtimony of that Cotemporary Writer, 
touching the Caſes in which, and under what Circumſtances this 
I'rocels lay. Lord Coke ſaw, that it was impotſible to ſay “ that 
% Outlawry did not lie for any Crime under Feiony:“ Univerſal 
Practice ſhewed the Contrary. So he ſuppoſes a poſitive Statute 
made about Bra&on's Time. There does not appear any parti- 
cular Ordinance for extending this Proceſs: And there is no Au- 
thority for the Suppoſition. But Bracten (who wrote in the Reign 
of Henry the :d.) ſays ** that it lay zn omni tranſg reſſione quæ 
% fit contra pacem; and afterwards, ** pro omni tranſgreſioue, 
* licet minima, ubi quis ad pacem Domini Regis vocatus, vchire re- 
ce cuſaverit, et hoc propter Contumaciam.” That this neceſſary 
Ingredient ** Contra pacem did not mean poſitive Force in the 
Committing of the Offence, appears from the Reaſon given why 
it lay for Felony, 2 Ro. Abr. 805. ** Outlawry lay for Felony ; 
« becauſe it was contra pacem. For, that could not mean, (as ! 
have already ſaid) more than its being an Offence in its Nature 
againſt the Laws of Society, and a Diſturbance of that good Or- 
der and Government which keeps a State in Unity and Peace. 
The Crime of Larceny, in its very Nature, is ſecret and fraudu— 
lent, unleſs it be done with open Violence; and then it is diſtin- 
guiſhed by the aggravated Name of Robbery. Beſides, In the 
Caſe of Writs qguare vi et armis, (in which Caſes this Proceſs is 
given, ) it is acknowledged to be on account of the /uppo/2d, not 
the Actual Force. And ſo is the fame Place in 2 Ro. Abr. 805: 
and the 35 H. 6. 6. *and* and many other Books. In Fact, there- 
fore, it appears from Bradtsn, that every Offence committed 
« againſt the Peace ſubjected the Delinquent to the Proceſs of 
„ Qutlawry.” And the Caſes ſhew, that the Peace of the King 
is broke by Diſorders without Force. And indeed ſome of the 
greateſt Crimes are without Force. Ir Force was the Criterion 
on which this Proceſs of Exigent was founded at Common-Law, 
why was that Proceſs given by the 4 fr/# Statute of Edward the 
zd. in the Caſe of Riots &c? Or what Occaſion had there been 
for the & ſubſequent Statute of Edw. the zd to fay—* rom 
« henceforth, it ſhall not iſſue in Treſpaſs, unleſs it is again/} the 

« Peace,” 


* 
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« Peace,” if the Practice had not been, upon Indictments, though 

not fo alledged, for Proceſs of Exigent to iſſue? And that ſeems 

to be true Reaſon of the laſt reſtrictive Statute. I don't find it 

ever was denied, but that upon a Preſentment or Indictment for 

the King, Proceſs of Outlawry lay: And it is expreſsly ſaid to 

be agreed, in Brooke Title © Exigent;” which cites 8 H. 6. f vide Bro. 
But a Number of Outlawries have been found, in Crimes laid to 4br. Title 
be contra pacem, without vi et armis, and which could not be e. _ 
committed with Force; and this Error never aſſigned: Which, 29. and Title 
alone, is deciſive. I think, Mr. Attorney-General produced Pet, pl. 


One as far back as the zth of Edward the 4th. * 
The Sxcoxp Error aſſigned is as to the PRocLaMaATIONs. 


The Return ſays—“ I have cauſed public Proclamation to be 
made, in Manner and Form as I am within commanded.” This 
is certainly to /ooſe : The Proclamations are not ſuthciently ſet 
out, for the Court to judge whether they were properly made or 
not. I thought this Error fata/. But Mr. Thurlow ſatisfied me 
that it was anneceſſary to make ANY Proclamation at all,” The 
Statutes which require Proclamations do not extend to this Caſe : 
And they are not required by the Common-Law. Indeed, this 
Error was in a Manner dropped and given up by Serjeant Glynn, 
upon his Reply: He did not contend “ that they were ne- 
«« ceflary.” The preſent Record, draun in the Crown- Office 
and ſettled by the King's Counſel, ſhews under what Obſcurity 
and Perplexity this Matter lies: The Reſult of Ignorance in the 
PraCtiſers ; and productive of a ſhameful Confuſion in the Prece- 
dents of the Office. They have not diſtinguiſhed between Civil 
2nd Criminal Outlawries : They have not diſtinguiſhed between 
the manner of proceeding to Outlaw in Criminal Caſes, before and 
after Conviction. All is jumbled together: Whatever is required 
in any Caſe, they have applied to All. Circumſtances are unne- 
ceſſarily required, and defeCtively returned; becauſe former Miſ- 
takes are copied as Precedents, without Examination. But, as 
the Proclamations, in fis Cafe, were nugatory and ſuperfluous, 
the Imperfection of the Return is of no Conſequence: It is no 
Error. | 


Of the SzcoxnD SorT of Errors, Critical and Ferbal, Two 
are aſſigned: Which were argued. 


1ſt. For that it is not ſhewn, nor does it appear by the Return 
of the Sheriff of Midaleſex, ** that the Defendant was a firſt, ſe- 
«© cond, third, fourth, and fifth Time exacted at the County- 
Court of the County of Middleſex ;” as, by the Law of the Land. 
he ought to have been, before he was outlawed. 


UNDER 
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UNDER this Error thus aſſigned, Two Objections were made: 
As to the firſt Exactian; and as to the ſubſequent. 


Firſt. As to the fr The Return is by Two Men, Sheriff of 
Middleſex : At my County-Court, held Sc.“ So that Two Men, 
making One Officer, that is, Sheriff of the County of Middleſe », 
ſay At my Court held in the County of Middleſex.” To raiſe 
a Doubt, it is neceſſary to go out of the Record, into Hiſtory 
and Law. We know from thence, that the ſame Man might be 
Sheriff of /wo Counties. Till the 14th of Elizabeth, One Per- 
ſon was Sheriff of Somerſet and Dorfe tſhire ; and ſo of Suſſex and 
Surry ; of O»ford and Perks; of Nottingham and Leiceſter ſhire : 
And to this Day, the ſame Perſon is Sheriff of Cambridge and 
Huntingdonſhire. Such a Sheriff might by Law hold 12 g 
the County-Court of the Other. 6 H. 7. 15.* In the Caſe of the 
Sheriff of Somerſet, who was then alſo Sheriff of Dorſetſbire, 
„ my Court in the County of Somerſat was adjudged uncertain. 
11 H. 7. 10.“ ina like Caſe, Rede Fairfax and Huſſey inclined to 
think it certain enough ; and adjourned the Conſideration. But 
Bere it is impoſſible to raiſe a Doubt. Unleſs the Sheriff of Mid- 
dleſex may hold the Court of another County in Middleſex, © At 
* my County-Court” can only be the County-Court of Middleſex. 
Two Men, Sheriff of M:ddleſex, never were nor could be Serif 
of any ether County. The Error is not aſſigned, for want of any 
technical Form of Words ; but te that it is not ſhewn, nor docs 
it appear by the Return:“ Whereas | am Opinion it i ſhewn, 
and does appear by the Return, that the County-Court was of Mid- 
fleſex, and could not poſſibly be the Court of any other County. 


Seconely—As to the ſubſequent Exaction:— The Objection is 
« that it is not ſhewn, nor does it appear, where the Comer WAS 
held, at which he was exacted.” The Return, having ſpecified 
the Place where the Court was held at which he was firſt exacted, 
ſtates ſeverally the ſubſequent Exactions, af my Court held at 
« the ſame Place. So that the whole Doubt is Whether the 
« ſame Place includes the Deſcription of the Place referred to: 
Which can not be a Doubt, in any Language of the World. For, 
in Truth, the Doubt can be no Other than“ Whether the ſame 
« Place means the ſame Place, that is, the Place before de- 


4 ſcribed.” 


SECOND Critical Error, The only other Error aſſigned and 
argued, is — 


lt is no where expreſely ſhewn, that the Place called Froot- 
«« /ireet, where the ſeveral County-Courts are ſuppeled to have 


been held, is in the County of Middle/ex.” The Return 
I ſays 


Hilary Term 10 Geo. 3. B. R. 


2561 


ſays “ At the Houſe known by the Sign of the Three Tuns in 
* Brook-/ireet near Holborn in the County of Middleſex.” The 


Counſel for the Defendant contend, that the true Conſtru gion 


ought to be, to apply “ in the County of Middleſex, to Holborn, 
and not to Brook-flreet ; and ſo make a Stop, at Frook-ftreet, It 
is impoſſible for me to Doubt whether “ near Holborn” is not 
Part of the Peſcription of Brook-/treet, It could be added for 
no other Reaſon: It could anſwer no End, to ſay “ wear Hol- 
* born; but as Part of the Name or Deſcription of this Brogk- 
f/ireet, in Contradiſtinction to ſome other Progþ-ftreet, It is im- 
material, what County Holborn is in: But the Sheriff was bound 
to ſhew that Brosk-ſlreet was in Middleſex. There is no Lad in 
this: It is a Queſtion of Cænſiruction. All Men can judge of it; 
and would treat with Contempt the Judgment of this Sovereign 
Court, if it could be founded upon lo pitiful a Prevarication, It 
is not permitted to me to /ay ** I doubt of the Conſtruction,“ 
unleſs I de doubt; how much ſoever I may ww! that this Out- 
lawry ſhould rot ſtuns.” I am of Opinion, that, according to the 
Letter, Senſe, and Grammatical Conſtruction of the Sentence, 
the Court was held in Brosk-ftreef near Holborn ;” and that 
« Brook-ſtreet near Holborn” lies in the County Midaleſex: And 
I am perſuaded, there is no Man who can think otherwiſe. 


THESE are the Errors which have been objected: And This 
the Manner and Form in which they are aſſigned. For the Rea- 


ſons I have given, I can not allow any of them. It was our Duty, 


as well as our Inclination, ſedulouſly to conſider whether upon 
any other Ground, or in any other Light, we could find an In- 


formality which we might allow with Satisfaction to our own 
Minds, and avow to the World. 


But here, Let me pauſe! 


It is fit to take ſome Notice of the various Terrors hung out; 
the numerous Crowds which have attended and now attend in and 
about the Hall, out of all Reach of hearing what paſſes in Court; 
and the Tumults which, in other Places, have ſhamefully inſult- 
ed all Order and Government. Audacious Addreſſes in print 
dictate to Us, from Thoſe re call the PEOPLE, the Judgment 
to be given row, and afterwards upon the Conviftion. Reaſons 
of Policy are urged, from Danger to the Kingdom, by Commo- 
tions and general Confuſion. 


Give me Leave to take the Opportunity of this great and reſ- 
pectable Audience, to let the whole World know, 4//sUcu At- 
tempts are VAIN. Unleſs we have been able to find an Error 
which will bear us out, to reverſe the Outlawry ; it muſt be af- 


firmed. The Conſtitution does not allow Reaſons of State to in- 
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fluence our Judgments : God forbid it ſnould! We mult not re- 
gard Political Conſequences ; how formidable ſoever they might be: 
If Rebellion was the certain Conſequence, we are bound to ſay 
« Fiat Juſtitia, Ruat Cælum.“ The Conſtitution truſts the King 
with Reaſons of State and Policy: He may ſtopt Proſecutions ; 
He may pardon Offences ; it is hig, to judge whether the Law or 
the Criminal ſhould yield. Ve have no Election. None of Us 
encouraged or approved the Comiſſion of either of the Crimes of 
which the Defendant is convicted: None of us had any Hand 
in his being proſecuted. As to myſelf, | took no Part, (in another 
Place,) in the Addreſſes for that Proſecution. We did not adviſe 
or aſſiſt the Defendant to fly from Juſtice : It was his 9wn Act; 
And he muſt take the Conſequences. None of us have been 
conſulted or had any Thing to do with the preſent Proſecution, 
It is not in our Power, to ſtop it: It was not in our Power, to 
bring it on. Ve can not pardon. We are to lay, what we take 
the Law to be: If we do not ſpeak our real Opinions, we preva- 
ricate with God and our own Conſciences. 


I paſs over many anonymous Letters I have received. "Thoſe in 
Print are public: and ſome of them have been brought judicially 
before the Court. Whoever the Writers are, they take the wrong 
Way. I will do my Duty, unawed. WHAT am I to fear ? That 
mendax infamia from the Preſs, which daily coins falſe Fats and 
falſe Motives? The Lies of Calumny carry no Terror to me. I 
truſt, that my Temper of Mind, and the Colour and Conduct of 
my Life, have given me a Suit of Armour againſt zhe/e Arrows, 
If, during this King's Reign, I have ever ſupported his Govern- 
ment, and aſſiſted his Meatures ; I have done it without any other 
Reward, than the Conſciouſneſs of doing what I thought it. 
If J have ever oppoled, I have done it upon the Points them- 
ſelves; without mixing in Party or Faction, and without any col- 
lateral Views. I honour the King; and reſpect the People: But, 
many Things acquired by the Favour of either, are, in my Ac- 
count, Objects not worth Ambition. I with PoPULARITY : But, 
it is hat Popularity which fe/lows ; not that which is run after. 
It is that Popularity which, ſooner or later, never fails to do Juſ- 
tice to the Purſuit of Ne Ends, by Noble Means. I will not do 
that which my Conſcience tells me is wrong, upon this Occaſion; 
to gain the Huzzas of Thouſands, or the daily Praiſe of all the 
Papers which come from the Preſs: I will not avoid doing what 
I think ts right ; though it ſhould draw on me the whole Artillery 
of Libels; All that Falſchood and Malice can invent, or the Cre- 
dulity of a deluded Populace can ſwallow. I can ſay, with a 
great Magiſtrate, upon an Occaſion and under Circumſtances not 
unlike, ©* Ego hoc animo ſemper fui, ut Invidiam Virtute partam, 
«© Gloriam, non Invidiam, putarem.” 


4 The 
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The Threats go further than Abuſe: PERSONAL Violence is 
denounced. I do not believe it: It is not the Genius of the 
worſt Men of his Country, in the worſt of Times. But I have 
ſet my Mind at Reſt. The laſt End that can happen to any Man, 
never comes too ſoon, if he falls in Support of the Law and 
Liberty of his Country: (For, Liberty is ſynonymous to Law and 
Government.) Such a Shock, too, might be productive of Pub- 
lic Good: It might awake the better Part of the Kingdom out 
of that Lethargy which ſeems to have benummed them; and 


bring the mad Part back to their Senſes, as Men intoxicated are 
tometimes {ſtunned into Sobriety. 


Once for all, Let it be underſtood, © that no Endeavours of 
* this kind will influence any Man who at preſent fits here.” If 
they had any Effect, it would be contrary to their Intent: Lean- 
ing againſt their Impreſſion, might give a Bias the other way. 
But I hope, and I know, that I have Fortitude enough to reſiſt 
even that Weakneſs. No Libels, no Threats, nothing that has 
happened, nothing that can happen, will weigh a Feather againſt 
allowing the Detendant, upon this and every other Queſtion, not 
only the whole Advantage he is intitled to from ſubſtantial Lau 
and Juſtice; but every Benefit from the moſt critical Nicety of 
Form, which any other Defendant could claim under the like 
Objection. The only Effect I feel, is an Anxiety to be able to 
explain the Grounds upon which we proceed; ſo as to ſatisfy all 
Mankind “ that a Flaw of Form given way to in Zh:s Caſe, 
* could not have been got over in any Other.” 


FROM He PRECEDENTS we have ſeen, it appears, that a Series 
of Judgments have required a technical Form of Words, in the 
Deſcription of the CounTY-CouRT at which an Outlaw is ex- 
acted : That after the Words “ at my County-Court,” ſhould be 
added the NAME of the County; and after the Word ““ Held, 
ſhould be added“ for the County of — „ (naming it.) 
Whereas here, the Sheriff ſays “ at my County Court,” without 
adding“ of Middleſex :'' And he ſays “ Held at the Houſe &c,” 


without adding the Words © for the County of Middleſex,” after 
the Word “ held.” | 


As to the firſt Expreſſion, The Caſes begin as far back as the 
7th of James the iſt. As to the ſecond Expreſſion, They begin 
about the the 18th of Charles the 2d. 


If we are compelled by Authority, to look upon either Expreſ- 


hon as fechnically neceſſary, it is ſufficient upon ths Occation ; 
becauſe, here, Beth are wanting. | 


If 
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P. 7. 166: 

2 Ro Abr. 
802. Whit- 
ing's Caſe, 

+ Mich. 16 
Jac. Alder's 
Caſe, 2 Roll's 
Reports 5 2. 
I Tt; e. . 
1 Keble 50, 
8 1. Rex v. 
Siclemore. 
Rex v. 

II let, H. 22. 
IF 
tulo 16. Rex 
. Freſton, H. 
22. 23 C. 2. 
rotulo 17. Rex 
. Vernatt, 
H. 1. 2 J. 2. 
rotulo 9. 
IM. 18 C. 2. 
Rex v. 'Tuf- 
ton. 2 Keble 
128. | 
9H. 22, 23 
C. 2. 1 Vent. 
108. anony- 
mous. 

＋ E. 38 Car. 
2. 2 Shower 
60. 
{+25 
3 Mod. 89. 
anonymous: 
(S. C. as Rex 
v. Vernatt, 
left with us 
from the Re- 
cord.) 

$ M.3 W. & 
M. 1 Show. 
309. Rex v. 
Lady Oneby 
alias Truder. 
HR. 9.3. 
1697. rotulo. 


1. Rex v. 
Bell. 


If an Outlawry be returned in this manner“ Ad Com. meum 
© tent. apud Ciceſtriam in Comitatu Suſſex Sc,“ it is erroneous ; 
becauſe it is not ſaid Ad Com. meum S⁴ i tentum &c.“ * Al- 
der was outlawed for Murder; And it was moved for Error, that 
the Sheriff returned — Ad (om. meum tentum apud D. in the 
« County of Northumberlind,” and did not jay „ad Com. meum 
6% Northumbrie, tentum &c:“ And this was holden to be Frror.+ 
Among the Errors for which, the Reporter fazs, the Outlawry 
was reverſed, the ſecond is Not laid ““ Sy#9/cra,” after“ om. 
« meum:” And this, he ſays, had been a Common Exception 4. 
Three Copies have been left with us, from the Records: And 
they are “ad Com. mcum & Myugdleſex tent. &c; agreeable to the 
Judgments | have mentioned. Mienington atſigned Error of Out- 
lawry : And One, ſaid to be allowed, was ““ that the Court is 
ſaid to be held at the County of Hereford; and doth not fay— 
* for the County.”|| An Outlawry was reveried, becauſe ſaid 
— Ad Com. meum &c,” and not ſaid * pro Comitatu.'* This 
Term, ſeveral Outlawries were reverſed, for want of “ pro Com,” 
or nec eorum aliquis,” or “ per judicium Coromatorum.'f One 
who was outlawed for the Murder of Sir Edmondbury Godfrey, 
now brought a Writ of Error in his Hand to the Bar; praying 
te that it might be read and allowed.” The Outlawry was re- 
verſed. Among the Errors aſſigned, One was * that it did not 
« appear the Court was held pro ComTtatu. The other. was 
clearly a fatal Objection F After ſtating the Caſe, Sir Bar- 
tholomew Shower ſays —“ She brings a Writ of Error, to reverſe 
ce the Outlawry : And the Error which I aſſigned ore tenus, was 
* the uſual Fault, in not ſaying The County-Court was held 
« pro Comitatu.” The Outlawry was reverſed. { This is a very 
ſtrong Authority, to ſhew that in the third of /. M it was 
ſettled “ that the Words pro Comitatu were technically neceſſary.” 
A Record of an Outlawry has been found, agreeable to this Form 
eſtabliſhed as neceſſary; and ſays — Ad Com. meum tent. pro 
* Com, Middleſex, apud le Cheſhire-Cheeſe in Gray's-I1nn-Lane 
„ in Com. prædict.““ 


No Caſe, Report, or Record has been found, ſince the third 


of Queen Ann, which can be of any Uſe, either way, upon this 


Point, or any of the Errors aſſigned. 


The Authorities J have ſtated ſtand, to this Day, uncontra- 


_ dicted. They are many; and have prevailed above a Century. 


I think, they begun againſt Law and Reaſon. The former Au- 
thorities were otherwiſe : The Precedent in Dalton 1s otherwiſe. 
There is no Reaſon for requiring theſe Words: There is ſuffi- 
cient Certainty, without them. It is impoſſible to doubt, upon 


this Record, but that the County-Court at which the Defendant 


was 
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was exacted, was the Court of and held ir the County of Middle- 
ſex, But, this is a Criminal Caſe, highly Penal. Outlaws have 

had the Benefit of this Exception, for a great Length of Time. 

Can we refuſe it to the Defendant? We can not: Though I am 

clearly of Opinion, “there was not a Colour, originally, to hold 

„ theſe Words to be neceſſary.” The Objection to the Blunder 
between the Peace “of the now,” and * the * /are King,” after * Vide Look. 
Conviction, has not much more Solidity in it: Yet the Houſe of %P'* Caſe. 
Lords thought themſelves bound by Precedents. And fo muſt 

we, had the Flaw been diſcovered before Judgment. I can not 

ſay, that it does not appear upon this Record, that the Court 

e was of and held for the County of Middleſex :”” becauſe I am 

clearly of Opinion “ that, moſt manifeſtly, it does.” But I can ſay, 

that a ſeries of Authorities, unimpeached and uncontradicted, 

from the 7th of Fames the Firſt, as to One Expreſſion, and from 

the 18th of Charles the Second, as to the Other, have ſaid © ſuch 

«© Words are formally neceſſary :” I can ſay, that ſuch Authority, 
though begun without Law Reaſon or Common Senſe, ought to 

avail the Defendant. It would be dangerous, to ſay that any 
Exception allowed ſo long, ſhould now be over-ruled. The Ex- 
ception certainly would not have prevailed, had it been oppoſed 

at firſt: But, before the 2d of Queen Ann, there being no Op- 
poſition after a Writ of Error was granted, the Court conſidered 

the Crown as conſenting to the Reverſal upon any Pretence, how 

{light ſoever. Though that is ct the Cafe ow, The Nece//ity of 

the Form of Words muſt not be canvaſſed ; ſince it has been / of- 

ten adjudged neceſſary. The Officers of the Crown are in Fault, 

for not attending to the Form preſeribed, and copying the Pre- 


cedent of the King v. Bell. 


There can no Miſchief or Incertainty ariſe from this Determi- 
nation: becauſe, it being once known ** what Form of Words 
« is neceſſary, it is eaſy to follow it. But great Suſpicion and 
Incertainty muſt follow, from this Court's allowing a formal Ex- 
ception One Day, and d;/allowrng it another. 


I beg to be underſtood, that I ground my Opinion /ingly upon 
the Authority of the Caſes adjudged; which, as they are on the 
favourable Side, in a Criminal Caſe highly Penal, I think ought 
not to be departed from: And therefore I am bound to ſay that, 


for want of theſe technical Words, the Outlawry ought to be re- 
verſed. 


THe Other TyREE JupGEts ſpoke ſeriatim. But, as their 
Arguments tended to ſupport and illuſtrate the ſame Doctrine 
which his Lordſhip had laid down; and as they did not differ, in 
any Part, from the Opinion given by his Lordſhip; I omit, for 
the ſake of Brevity, reporting particularly what they ſaid. 
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A Rur was accordingly made (in each Cauſe) „ that, 
«© the Outlawry be REVERSED.” 


On the ſame 8th of June 1768, 


Rus were made, for the Proſecutor to ſhew Cauſe 
(upon Tueſday then next) why the Judgment ſhould not be 
arreſted ; and why the Verdict ſhould not be ſet aſide. 


And alſo a Rur for now remanding the Defendant 
to the Cultody of the Marſhal, and for bringing him into 
Court again upon Tueſday next. 


Accordingly, on Tueſday the 14th of June 1768, the Two fol- 
lowing Points were argued, very ſtrenuouſly and very copiouſly on 
both Sides; namely, Whether the Informations could be ex- 
„ hibited by the S9/zcrtor-General ;” and“ Whether the Amend- 
« ment could be made by a jingle Fudge out of Court, in the 
« Manner before ſpecified.” The former was objccted to, as a 
Ground for arreſting the Judgment: The latter, as a Ground for 


a new Trial. 


Loxd MANSFIELD, as to the Motion in Arreſt of Judg— 
ment, adhered to the Opinion he had before given, “that the 
Informations were o/{ exhibited by the So/zcztor-General.” 


As to the Motion for a new Trial on account of the Amend- 
ment, he declared his Satisfaction at the Motion's having been 
made, and the Matter ſo fully diſcuſſed and underſtood. 


Matters of Practice, he obſerved, are not to be known from 
Bzoks., What paſſes at a Judge's Chambers is Matter of Tradi- 
tion : It reſts in Memory. In Caſes of this kind, Judges muſt in- 
quire of their Officers. This is done in Court, every Day, when 
the Practice is diſputed or doubted. It is, in its Nature, Oth- 
cial. The Officers are better acquainted with it, than the Judges. 


For his own Part, neither his Education, nor his Walk in Life 


before he came into this Court, ever led him into any Knowledge 
of the Practice of Orders made by Judges in the Vacation. The 
making this Order for the Amendment appeared to him to be 
right, and to be a Matter of Courſe. It came to him as a Matter 
of Courſe, and recommended as ſuch from a Gentleman of great 
Experience, who (he knew) would as ſoon have cut off his right 
Hand, as have deceived him by repreſenting this as a Thing of 
Courſe, when it was not ſo. Accordingly, he iſſued a Summons, 
«© to ſhew Cauſe why the Amendment ſhould not be made.” A 
Summons always iſſues, before a Judge makes an Order. A Sum- 

1 mons, 
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mons, therefore, went out, of Courſe. Upon the Attendance, 
his Lordſhip aſked Mr. Hughes, (an old and experienced Officer, ) 
the Defendant's Clerk in Court, Whether there was any Doubt 
«but that this was amendable.” He, very rightly, and as was 
his Duty, admitted that it was amendable, and that he could 
«© not ſay otherwiſe.” His Lordſhip then took down a Book in 0 
which were entered ſome Caſes where Informations were amended 9 
by a Judge's Order, juſt before Trial; and after reading one or il 
two, Mr. Phi ips, the Deſendant's Attorney, deſired him, not to 
give himſelf any further Trouble. Mr. Philips ſaid indeed, 
„ that he could not Conjent to it.” But he did not object to it, 
nor contradict it; nor was it objected to, at the Trial. The 


Counſel /aw that there could be no Objection made to the Or- 
der. 
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Mr. Juſtice BLAcksToxE, in his Third Volume,“ gives the“ Pook 3. e. 
Riſe and Hiſtory of Amendments, very ſhortly and in few Words. 25 P. 47. 
He ſhews how it ſtood, before the Reign of Edward the Firit ; 
in whoſe Time, (probably about his 14th Year,) Brittons Trea- 
tiſe was publithed, in the King's Name and by the King's Au— 
thority: Which ſeems intended to give a Check to the unwar- 
rantable Practices of ſome Judges who had made falſe Entries on 
the Rolls, to cover their own Miſbehaviour. And about the 
13th Year of his Reign, almoit all the Judges, even the moſt 
able and upright, were proſecuted by him ; and ſome of them 
very heavily fined; And One of the Cauſes aſſigned for it, was 
eraſing and altering Records: Particularly, Sir Ralph Hengham 
was fined 800 Marks at leaſt, (ſome ſay 7coo.) for altering, out 
of mere Compaſſion, a Fine ſet upon a very poor Man, from 
134. 4d. to 6s. 8d. Upon this, the Judges grew {ſo ſtrict, that 
after Inrollment they would not amend their Judgments, even to 
ſet them right. They were ſo alarmed by this Severity, that 
through a Fear of being ſaid to do wrong, they heſitated at doing 
that which was right; and becauſe criminal and clandeſtine Al- 
terations, to make a Record ſpeak a Faltity, were forbidden, 

they conceived that they might not judicially and publickly 

amend it, to make it agreeable to Truth. But Declarations and 

Pleas might always be amended at any Time: It was only [nro//- 

ments that were prohibited by Fritton. There never was any 
Diſtinction, (as to Amendments at the Common Law, ) between 
Criminal and Civil Cauſes ; that is before the + 8 H. 6. of Jeofails. + 8 H. 6. e. 
The Judges adhered to ſuch ſtriftnets, that Juſtice was entangled !“. 

in the Net of Form. The Legiſlature was thercfore forced to 
interpoſe: And no leſs than Twelve Statutes of Amendment were 

made, to remedy theſe opprobrious Niceties. 
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® 1 Salk. 50. 
anon, 


The fundamental Queſtion here is, Whether an Informa- 


tion may be amended, at Common Law, at the Deſire of the 


« Crown, after Plea pleaded.” 


Numberleſs Precedents are produced, from the Time of Queen 
Elizabeth, and all through the Reigns of James the Firſt and 
Charles the Firſt ; and many Side-Bar Rules, which ſhew that it 
was of Courſe : For, if it were not of Courſe, it would have been 
moved in Court, as every Thing not of Courte is. 


So long ago as 6 W. 3. Lord Chief Juſtice Hol? treats it as a 
known Thing, a Thing f Courſe. 1 Salk. 47. The King againſt 
Harris, A Motion was made, to amend an Information for Per- 
jury; and oppoſed, becauſe the Defendant had pleaded. Et per 


Holt Chief Juſtice “ As to Amendment after Plea pleaded, there 


« 1s no great Matter in Hat. After a Record has been ſealed up, 
] have known it amended, even juſt as it was going to be tried.” 
In 12 V. 4.* Sir Bartholomew Shower moved to amend an Infor- 
mation of Forgery, in Ten Places: And, though oppoſed, the 
Motion was granted, becauſe it made no Alteration of the Fact; 

and that, without Coſts or Imparlance. In the Cale of The King 
againſt Char/e eſfworth, 2 Stra. 871. the Information was for forg— 
ing a Warrant of Attorney to acknowledge Satisfaction upon a 
Judgment of Eaſer Term: And, after Iſſue joined, the Record ap- 
pearing to be of Hilary Term, the Information was amended, 


without Coſts (the Proſecutor having been admitted a Pauper,) and 
without giving the Defendant Leave to plead de novo. And Hil. 10 
Ann. The Queen againſt Simmonds was there cited; where the 


Title of an Act ſet forth in an Information was amended. And 
there is no Authority to the Contrary, There can be no Doubt 
therefore of its being amendable ; upon the Authority of a Se- 
ries of Precedents, without any Objection, and all theſe printed 


Caſes uncontradicted. | 


And why ſhould it not be amended ? Ir it had not been amend- 
ed, the Attorney-General would have dropped this Information, 
if he thought there was a Slip in it ; and have brought another. 
And this would have been more inconvenient to the Defendant, 
and have haraſſed him more: He would have no Benefit, and 
more Vexation. This Amendment avoids Delays, and fives Ex- 
pences : It ſaves the Defendant the Expence of bringing his 
Witneſſes up again. The Attorney-General pays no Coſts. The 
Defendant never aſe ed Leave to plead again, or to have the Trial 

ut off : Nor was there any Cauſe for it. The Defence was not 
at all varied. The Sub/ance of the Charge was not at all altered: 
It remained the very Jame. The true Merits of the Cauſe ſtood 


the very ſane. There is no Difference at all, but that the Pro- 
4 ſecutor 


Hilary Term ro Geo. 3. B. R. 2569 


ſecutor muſt prove more. The Nature of the Paper was the ſame: 
Every Objection was equally open to the Defendant, and he 
had the further Advantage of any verbal flip in | JOY out the 
Libel upon the Record. 


But it is objected, * that it could not be done out of Court.“ 


Anſwer. It might be done by the Court : It might be done at 
the Side-Bar. And a great Deal that may be done in Court, is 
done by Judges at Chambers, in Term-Time : In Vacation, a 
great Deal more is done by them at Chambers; becauſe it can 
be done no where elſe. Moſt of the Precedents of Amendments 
before Trial are in the Vacation. Lord Chief Juſtice Lee amend- 
ed a Record of an Information, ſent up from York; the Miſtake 
being there diſcovered during the Aſſizes: And the Record fo 
amended was returned, and immediately tried. I am obliged to 
a Gentieman at the Bar: who ſent me a Caſe of The King againſt 
King, 19th of March 1746, where Mr. Juſtice Faſter ordered the 
Word © Dion” to be ſtruck out, and Pariſh” to be inſert- 
ed; though it was ſtrenuoufly oppoſed, and the Defendant mutt 
have been acquitted, if it had ſtood unamended. Mr. Juſtice 
#ojter had applied himſelf particularly to the Crown-Law ; was 
a ſtrict Adherer to legal Forms; and had more Experience in Bu- 
ſineſs proper to be done out of Court, than any other Judge. 


Whether it was a neceſſary Amendment, or not,” I give no 
Opinion, nor form any. 


There is a great Difference between amending Indiftments, and 
amending Jnformations. Indictments are found upon the Oaths 
of a Jury; and ought only to be amended by themſelves : But 
Informations are as Declarations in the King's Suit. An Officer 
of the Crown has the Right of framing them originally ; and 
may, with Leave, amend, in like Manner as any Plaintiff may 
do. Ir the Amendment can give Occaſion to a new Defence, the 
Defendant has Leave to change his Plea: If it can make no Al- 
teration as to the Defence, he don't want it. In his Caſe, the 
Defendant could not poſſibly plead any other Plea. 


I am fully ſatisfied, that none of the Defendant's Counſel or 
Agents ever thought there was the leaſt Colour of Objection to 
the Order for Amendment: But, long after the Trial, it occur- 
ed to Others, that by calling it“ an Alteration of the Record,” 
inſtead of an Order to amend the Information,” they who de- 
rive all their Knowledge and Law from Libels in the News-Pa- 
pers, might be bewildered and miſled. 
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® Vide 6 
Mod. 274, 
282, 283, 


Mr. Juſtice YaTEs took Notice of a Difference which 
there ſeemed to him to be, between the Attorney-General, and 
the Maſter of the Crown-Office : The Attorney-General is the 
Officer of the King ; the Maſter of the Crown- Othce, the Ofi- 
cer of the Public. Informations exhibited by the King's Attor- 
ney-General are conſidered as the King S OWN Proſecutions, and 
are called © Declarations for the King:“ Therefore no Cots are 
are paid upon hem. In the other Informations, Coſts are often 


payable, 


He faid, he was greatly confirmed in his Opinion, upon the 
Caſe now before the Court, and had the greater Reaſon to think 
it a right One; as his Brother Ghnn had not, by all his Argu- 
ments, been able to ſhake it. 


He agreed, that the Sratute-Power of amending does not ex- 


tend to Criminal Proceedings : But in Common-Law Amend- 


ments, there is no Difference between Criminal and Civil Pro- 
ceedings, And he cited, and repeated (in Part) the Caſe of The 
Queen againſt Tutchin, in 6 Mod. 208 to 207. * He cited allo, 
to the ſame Purport, the Caſe of Bonaſeld qui tam &c, v. Milner, 
in this Court, M. 16G. z. [Vide ante, p. 1098, 1099. ] 


The Queſtion therefore turns upon what is a Common- Law 
Amendment. 


Many Caſes have been cited, of Common-Law Amendments, 
But there is One, which has not been mentioned: It is The King 
againſt Coe, in 1 Lev. 189. It was moved to amend an Infor- 
mation of Perjury. And it was ruled, that they ſhould give No- 
tice of the Things to be amended, to the Defendant ; and he to 
ſhew Cauſe why it ſhould not be amended : For, the Court ſaid, 
« it might be amended.” The Caſe of The King againſt Charle/- 
worth was a very ſtrong One: For, the Defendant muſt have 
been acquitted; And yet that Amendment was made without 
Payment of Coſts, and without Liberty to plead de novo. 


Indictments, being upon Oath, can not be amended. But In- 


formations may be amended ; becauſe they are Declarations for the 


King. 2 Viner 394. Title Amendment and Jeofails,” pl. 12. 
12 Mod. 229. The King againſt Lewis, 6 Med. 281. 1 Stra. 185. 


Rex v. Nixon. 


It is clear, therefore, that Informations may be amended, at 
Common-Law. 


As to their being amended by a Judge at Chambers It is, moſt 
certainly, the PRxAc TIE. Non conſiat, vVwhen it begun: But 
it 


Hilary Term 10 Geo. 3. B. R. 


2571. 


it ſeems to have been exerciſed Time out of Mind; and that the 


Buſineſs of the Court could not be done without it. The Buſi- 


neſs done at Chambers is the moſt irkſome Part of the Office of 
a Judge: But it is greatly for the Benefit of the Subject, and 
tends to the Advancement and Expedition of Juſtice. It ariſes 
from the Overflowing of the Buſineſs of the Court; which can 
not be all tranſacted zz Court. The Order of a Judge is ſubject 
to an Appeal to the Court: but if acquieſced under, it is as valid 
as any Act of the Court. It is common, to apply to the Court, 
* to diſcharge a Judge's Order:“ But the very Courſe of applying 
to the Court, ** to diſcharge the Order of a Judge, made at 
«© Chambers,” ſupports the Proceeding ; and ſhews that the Or- 
der is valid as to its Effect, if it be not diſcharged. Indeed, if 
it becomes neceſſary to inforce it by Attachment, there mult be 
a Motion “ to make it a Rule of Court.” The Validity of a 
Judge's Order can be impeached only two ways: either by ap- 
pealing to the Court, to ſet it aſide; or, if made in Vacation, b 
applying in the next Term, to ſet afide the Proceedings that have 
been had under it. Now, this Order was made in Vacation. 
The Defendant might have declined going to Trial, and might 
have moved, in the next Term, to ſet aſide the Verdict.“ But 
he acquieſced, and went to Trial. 


The Materiality of this Amendment is not in any degree equal 
to many of thoſe that were made in the Caſes that have been ci- 
ted. The Defence was, indeed, made eafjer thereby: For, the 
Word © Tenor” imports a /iteral Copy. It could not vary the 
Nature of the Defence : The Proct lay upon the Crown. If the 
Defendant had had an Objection to the Alteration, he ſhould have 
made no Defence at the Trial: That would have been a conſiſtent 
Conduct. But as he did make a Defence, he has acquieſced in 
it. And yet, if he had made no Defence at the Trial, the Ver- 
dict nevertheleſs would have ſtood : For, it could not have been 
ſet aſide, unleſi the Order was a Sad One; which it now clearly 
appears, that it was not.” Therefore it ought to be ſupported 
by the Court, 


This is a Motion for a new Trial, after a ſeries of Proceedings 
upon it. The Court have indeed ſpontaneouſly relaxed their own 
Rule, in order to give an Opportunity of having this Matter 
fully and fairly argued and conſidered : Which I am glad of; but 
I hope, it will not be made a Precedent. 


Mr. Juſtice As TONI entirely concur with my Lord and 
my Brother YATEs, in diſcharging theſe Rules. I think, the 
Importance of this Caſe does not conſiſt in the Nature of it; but 
in the Noiſe and Clamour that it has occaſioned, and. the Miſre- 
preſentations that have been thrown out to the Public, of the 

Conduct 


wn 
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Conduct of the Judges in the Courſe of the Proceedings in it; 
who have been very unjuſtly charged with being induced to it by 
partial Motives. 


In the Caſe of The Queen and Norton, reported in Lord Forteſ- 
cue's Reports 232, the Court agreed that it is a General Rule, 
to amend Informations at any Time, even juſt before Trial :” 
But then it muſt not make the Information different. And, to 
be ſure, it ought not: For, it would make a different Defence. 
In the Caſe of Ruſh and Seymour, 10 Mod. 88. it is ſaid, „ that 
«© Statutes of Amendment extend only to Pleadings of Record; 
< and that Pleadings, while in Paper, are amendable by Com- 
«© mon-Law; and that it is a Motion that the Court can not 
« refuſe; But they may refuſe it, if the Paity deſiring it refuſe 
% to pay Coſts, or the Amendment deſired thould amount to a 
« new Plea.” And as to the Pradtice, it was almoit of Courſe, 
where the Amendment made no Alteration in the Defence. 
Where it altered the Defence, then it was upon Terms. There 
is nothing that 1 ever Jooked upon as lo plain, 


Then as to doing it af Chambers — The Practice of the Court 
has been always ſo. The Buſineſs done at Chambers is become 
an immenſe Load upon the Judges, and is exceedingly trouble- 
ſome to them: But it is the Practice, the Cuſtom of the Court; 
and therefore, the Law of the Land. And what has been done 
by the Judge at Chambers, in the preſent Caſe, has been rightly 
done: If it had not, I ſhould have had no Scruple in overturn— 


ing it. But here is not the leaſt Colour for that: The Order is 


Juſtified by a vaſt Number of Precedents. I am glad, that it has 
been thus fully diſcuſſed ; to convince the great Number of Per- 
ſons that I ſee attending here, that Judges have acted in this 
Caſe, as they do in all Others; and that there is no Sort of 
Ground for the ſcandalous Intimations that have been induſtri- 
ouſly propagated, of their having been influenced by partial or 
improper Motives. 


Mr. Juſtice WiLLEs concurred in both Points. 


He declared himſelf to be clearly of Opinion that during the 
Vacancy of the Office of the King's Attorney-General, (which 
was the preſent Caſe,) the Power of the Attorney-General de- 
wolves upon the Solicitor-General for the Time being. Conſe- 
quently, this Information was regularly and properly exhibited. 


As to the Order for the Amendment of the Information—He 
held it to be juſtified by an uninterrupted ſeries of Precedents, 
from the Time of V. 3. at leaſt. And as the Order was right, 
he ſaw no Ground for the Obloquy that had been thrown upon 

I the 
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the Noble Perſon who made it. It makes no Alteration in 
the Charge : It makes no Alteration in the Defence. No Objec- 
tion was made to it: No Advantage was taken of it. It was ac- 
quieſced in: And the Cauſe went on to Trial. It is authorized 
by ſeveral Caſes, and by a great Number of Precedents for many 
Years backward. He grounded his Opinion, he ſaid, upon the 
Chain and Series of Precedents for near a Century paſt. 


He concurred therefore with his Lordſhip and his Brothers, 
that Both Rules be diſcharged. 


Tur Coukr unanimouſly ordered Both theſe Rules 
to be DISCHARGED, 


Serjeant G/ynn thereupon moved, that the preſent Proceedings 
might be entered upon Record; that the Defendant might have 
Opportunity of applying to another Juriſdiction. | 


Tur CovRT told him, They could not go out of the 
uſual and ordinary Method and Courſe of Proceeding: Every 
Thing muſt be done in 25¹e Caſe, in the ſame Manner as in all 
other Proceedings of the like kind. 


Mr. Attorney-General then moved for LoRUoõ MansFltitD's 


Report of the Evidence; (the Cauſes having been tried before his 
Lordſhip, at u prius.) 


Whereupon, After the Records of the Convictions had been 
read, 
LoRDVANSFIELD reported the Evidence in each Cauſe. 


The Attorney- -General and the Serjeant made their reſpective 
Obſervations upon the Evidence reported. 


Mr. Wilkes then applied for the Sentence of the Court. 


Tur Cour told him, it was neceſſary to take ſome Time 
to conſider of it: The conſtant Courſe is ſo. They promiſed to 
do it without Delay; and to give Mr. Wilkes Notice, when they 
were ready: But, at preſent, they had not had the leaſt Conference 
together about the Puniſhment ; nor could they, without great Im- 
propriety, have had any, before they had heard a// the Arguments. 


Serjeant Glynn then hinted at his Client s being bailed in the 
mean Time. 


But THE CouRT told him, he Anew that could not be 
done. 
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The Defendant was REMANDED to the Cuſtody of 
the Marſhal, 


On Friday the 17th of June 1768, 


Tur Cour declared their Intention of giving final 
judgment to Morrow; and ordered that the Defendant ſhould be 


brought up accordingly. 
On Saturday the 18th of June 1768, 


Mr. Juſtice VArrHSs fas ſecond Judge) pronounced the 
Sentence of the Court in each Cauſe; vis. 


On the Information for the North Briton, No. 45. a Fine of 
50o/. and Impriſonment for Ten Calendar Months, and till 
the Fine be paid: On the other Information, 500. Fine; 
And Impriſonment for Twelve Calendar Months after the 
Expiration of the former Ten; and to find Security for his 
good Behaviour for Seven Years, himſelf in 1000/7. and Two 
Surcties in coo/. each; and to be remanded, till the Fine 


ſhould be paid and ſuch Security given. 


Mr. Viltes deſired, that his former Impriſonment might be 
conſidered in the Puniſhment now inflicted upon him. 


- Tur CoukrT aſſured him * that it had been ſo; and 
that they had /#/ly conſidered all Circumſtances, both for him 


„ and againſt him.“ 


Serjeant G/ynn then deſired, that Mr. JViltes might have the 
Benefit of a Writ of Error to the Houle of Lords. 


Lord MansFreLD anſwered, That this Court could not 


give any particular Directions about that Matter: He muſt apply 
to the Attorney-General, And he added, That if Mr. Attorney- 


General would take hs Advice, he ſhould grant it the Moment 


it was applied for. 
Mr. Attorney-General ſaid, he certainly ſhould grant it ;mme- 
diately. 


Mr. Wilkes then deſired, that it might be put into ſuch a Me— 
thod, as that he might have the Advantage of objecting, in the 
Houſe of Lords, to the Alterations made in the Record by LRD 
NMANSPFILD at his Lordſhip's own Houſe. 


LoRD 
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Lord MANSFIELD told him, that the Court could not 
alter the Law. 


Mr. Wilkes A that he did not wiſh the "EY to be al- 
tered, 


LoRD MANsSFIELD—Tt is impoſſible to alter it in an 
particular Caſe : The ſame Courſe mult be taken in 77s Caſe as is 
uſual in others of the like kind. The Defendant's Counſe/ would 
adviſe him, his Lordſhip ſaid, what were the proper Steps for 
him to take, in Order to have the Opinion of the Houſe of 
Lords. 


The Deſcendant was REMANDED. 
Tur RuLEs were drawn up in theſe Words— 


* Saturday next after Fifteen Days from the Day of the Holy, ” 645 June 
Trinity, in the Eighth Year of King George the Third. 


The Defendant being brought here into Court in Cuſtody of Micdleſex, 
the Marthal of the Marthalſea of this Court, by Virtue of a Rule warty, 
of this Court, and being convicted of certain Treſpaſles mag Wilkes Lig. 
tempts and grand Miſdemeanours, in printing and publiſhin 
ſeditious and ſcandalous Libel, intitled “ The North Fra, Bo 
«© No. 45.” whereof he is impeached, It is Ordered that he the 
ſaid Defendant, for his Offences aforeſaid, do pay a Fine. to our 
Sovereign Lord the King, of Five Hundred Pounds of lawful 
Money of Great Britain: And it is further Ordered, that he 
the laid Defendant be impriſoned in the Cuſtody of the ſaid Mar- 
al for the Space of Ten Calendar Months now next enſuing. 

And it is laſtly Ordered, that the {aid Defendant be now remand- 
ed to the Cultody of the ſaid Marſhal, to be by him kept in ſafe 


Cuſtody, in Execution of the Judgment aforeſaid, and until he 
ſhall have paid the ſaid Fine. 


On the Motion of Mr. Attorney-General. 


By the Court. 


The Defendant being brought here into Court, in Cuſtody of The ſame 
the Marſhal of the Marſhalſea of this Court, by Virtue of a gan e 
Rule of this Court; and being convicted of certain Treſpaſles 
Contempts and grand Miſdemeanours, in printing and publiſhing 
an obſcene and i Impious Libel, intitled “ An Ellay on Woman,“ 
and other impious Libels in the Information in that behalf 
ſpecified, whereot he is impeached; and having alſo been con- 
victed of certalu ether 7 reſpailes Contempts and 8 
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for printing and publiſhing a certain other Libel, intitled * The 
« North Briton, No. 45.” for which he hath this Day been ſen- 
t-nced, and ordered by this Court to pay a Fine of Five Hundred 
Founds and to be impriſoned in the Cuſtody of the ſaid Marſhal 
for the Space of Ten Calendar Months; It is now Ordered by 
this Court, That the ſaid Defendant, for his Treſpafſes Contempts 
and Miſdemeanours firſt abovementioned, in printing and pub- 
liching the ſaid obſcene and imptous | ibels, do pay a further 
Fine to our Sovereign Lord the King, of Five Hundred Pounds 
of lawful Money of Great Britain; and that the ſaid Defendant 
be further impriſoned in the Cuſtody of the faid Marſhal, for the 
Space of Twelve Calendar Months to be computed from and af- 
ter the Determination of his aforeſaid Impriſonment for printing 
and publiſhing the ſaid other Libel intitled © The North Hriton, 
No. 45.” And it is further Ordered that he the ſaid Defendant 
ſhall give Security for his good Behaviour for the Space of Seven 
Years, to be computed from and after the End and Expiration of 
the ſaid Twelve Calendar Months to be computed as aforeſaid ; 
to wit, himſelf, the ſaid Defendant, in the Sum of One Thou- 
ſaud Pounds, with two ſuthcient Sureties, in Five Hundred 
Pounds Each. And it is laſtly Ordered, that he the ſaid De- 
fendant be now remanded to the Cuſtody of the ſaid Marſhal, to 
be by him kept in ſafe Cuſtody, in Execution of this Judgment, 
and until he ſhall have paid the ſaid Fine and given ſuch Security 
as aforcſaid. 


On the Motion of Mr. Attorney-General. 
By the Court, 
Afterwards, a Writ of Error was brought, returnable in Par- 
liament, upon each Judgment: And Both Judgments were af- 
firmed, as follows 
Die Lune 10 January 1769. 


Counſel having been fully heard to argue the Errors aſſigned 
in theſe Cauſes, the following Queſtions were put to the Judges 


« Whether an Information filed by the King's Solicitor-Gene- 


ral, during the Vacancy of the Office of the King's Attorney- 


« General, is good in Law.“ 


„Whether, in ſuch a Caſe, it is neceſſary in point of Law, to 
* aver upon the Record, that the Attorney-General's Office was 
« vacant.” 


Upon the ſecond Record— 
„Whether 


* 
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« Whether a Judgment of Impriſonment againſt a Defendant, 
* to commence from and after the Determination of an /mpriſ9 ment 
© to which he was betore ſentenced for another Offence, is good 
«© in Law. 


Whereupon, the Lord Chief Juſtice of the Court of Common 
Pleas, having confetred with the Reſb of the Judges preſent, de— 


livered their unanimous Opinion upon the ſaid Queitions, with 
their Reaſons. 


To the Firſt Queſtion—That an Information filed &c, 7s good 


in Law. 
To the Second That in ſuch a Caſe, it is not neceſſary. 


To the Third That a Judgment of Impriſonment Cc, is good 
in Law. 


Then Ox Dru and ADJUDGED That the Judgments of the 
Court of King's Bench be AFFIRMED, 


On NWedne/day the 5th of February 1770, 


Mr. Davenport moved that the Defendant might be brought 
up, either into Court within this Term, or before a Judge at 


Chambers after the End of it; to enter into the Recognizance 


— 


required of him by the abovementioned Rule of Court :* For, * Vide arte, 
his Impriſonment will end upon a Day which does not fall within P. 2575. 


any Term; namely, upon Eaſter Tueſday next. 


Tur Cour told him, They had thought of this al- 
ready: And they conceived the beſt Method would be, to make 


a Rule for his entring into the Recognizance before the Marſhal, 


or ſome other Juſtice of the Peace for the County of Surry. 


And accordingly, they ordered ſuch a Rule to be drawn up: 
Which was done, in theſe Words— FF, 


ORDERED, that at the Expiration of the Impriſonment of 


the Defendant, by Virtue of the Judgment of this Court pro- 


nounced againſt him in this Cauſe on Saturday next after Fif- 
teen Days from the Day of the Holy Trinity in the 8th Year 
of the Reign of his preſent Majeſty, the Security required by 
the ſaid Judgment to be given by him the ſaid Defendant for 
his good Behaviour for the Space of Seven Years, to wit, him- 
ſelt the ſaid Defendant in the Sum of 1000/7. with two ſuffici- 
ent Sureties in 5001. Each, may be taken by and before any 
Juſtice of the Peace of and for the County of Surry. 
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Perrin and Another, verſus Blake, Widow. Thorſday, 
8th February, 


| 22 . . 1770. 
HIS was a Demurrer to a Replication, in an Action of 


Treſpaſs: And the Queſtion was © Whether John Milli- 
% amt took an Eſtate for Life, or an Eftate Tail, under his Fa- 
ce ther's Will.” 


The Teſtator, Wiliiam Williams, at the Time when he made 
his Will, had only this One Son John, and Two Daugh- 
ters: But he thought his Wife to be then with Child. How- 
ever, there never was any other Child: And one of the Daugh- 
ters was ſince dead, without Iſſue. One Clauſe of the Fa- 
ther's Will ſays—** Provided that ſhould my Wife be enſient 
«© with Child, and it be a Female, I give her 2000/. And if a 
% Male, I give my Eftate, real and perſonal, equally to be di- 
% vided between ſaid Infant and my Son hn, when ſaid In- 
*« fant ſhall attain his Age of Twenty-One Years.” In another 
Clauſe of it, the Teſtator declares it to be his Intent “' that none 
of his Children ſhall ſell his Eſtate for longer than his Life :" 
And to that Intent, he gives all his Eſtate to his ſaid Son John 
and ſaid Infant for their Lives; Remainder to Truſtees, to pre- 
ſerve. contingent Remainders &c; Remainder to the Heirs of 
the Bodies of his ſaid Sons; Remainder to his Daughters, for 
their Lives; Remainder to Truſtees c; Remainder to the Heirs 
of the Bodies of his Daughters; And that the Share and Part of 
his ſaid Daughters, if either of them ſhould die, ſhould imme- 
diately veſt in the Heirs of their Bodies. The Defendant claimed 
under the Remainder to the Daughters; John being dad. The 
Plaintiff ſtated in his Replication, “that John before his Death, K 
« entered, and fuffered a Recovery, to the Uſe of himſelf in 1 
« Fee; and afterwards demiſed to the Plaintiff, for a Term of a} 
4 Years:” Under which Demiſe, the Plaintiff derives his Title. 
The Defendant inſiſts that this is a bad Title; becauſe John took 
only an Eſtate for Life, and therefore could not ſuffer a Reco- 


very. 


No Doubt was made of the Rule in Shelley's Caſe in Coke Lit- * 1 Co. 104.) 
tleton and other Books,“ that when the Anceſtor, by any Gift aries ro 
1% Deviſe or Conveyance, takes an Eſtate for Life, with Remain- 1 
« der mediately or immediately to his Hezrs, in Fee, or in Tail; 

& the Word Heirs is a Word of LIMIT AT ION; and the Eſtate 
„% of Inheritance ſhall ve in the Anceſtor; and the expreſs Li- 
% mitation for Life is of no Effect.“ 


The Reason of the Rule (as it is generally agreed) was to 


Preſerve to the Feudal Lords the Fruits of the Seignory upon the 
Deaths 
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Deaths of their Tenants. If an Eſtate could have been limited 
to the Anceſtor for Life, Remainder to his Heirs, the Anceſtor 
might have acted during his Life as abſolute Owner, and con— 
ve! 1d the Eſtate fo as to deſtroy the contingent Remainder: And 
if he choſe that it ſhould go to his Heir, the Heir would have 
taken it as a Purchaſer, and conſequently not liable to Wardſhip 


Marriage or Relief, But the Policy of the Law faid—* This 
© ſhall not be.“ 


Though the Reaſon of the Rule has now ceaſed, and a con— 
tingent Limitation to the Heir of a Tenant for Lite may now be 
reſerved againſt his Act, and Feudal Tenures are now in Effect 
abolithed ; yet, the Rule having been eſtabliſhed, it was con- 
ceded, that it muſt be adhered to: And where there is nothing 
more in the Caſe, than a Deviſe to A. for Life, and atterwards to 
the Heirs of his Body, it was admitted on all Hands “ that A. 


„ took an Eſtate Tail.“ 


The Counſel for the Plaintiff did not diſpute but that upon 
this Will there were Words which ſhewed the Teſtator's Intent 
to deviſe his Eſtate in ſtrict Settlement. The Teſtator expreſely 
declared “ that he meant that none of his Children ſhould ſell 
« for longer than his Life; And to that Tutent, deviied to "Fruſ- 
tees, to preſerve contingent Remainders: Which ſeems equiralent 
4 to his ſaying “ They ſhould zt have an Eſtate Tail ;” „ and 
* that the Heir ſhould take a contingent Remainder by ſuch De- 
&« ſcription, as a Purchaſer, which his Anceſtor had no Power to 
„alien.“ If the Heir was to take the Inheritance by Succgſſion, 
there could be no contingent Remainder to preſerve ; and his 
Anceſtor might alien. Therefore the Counſel for the Plaintiff 
did not diſpute the Intent: But they contended, that be the Ja- 
tent ever ſo plain from other Parts of the Will, the Rule holds 


% that the Inheritance mu? velt in the Anceſtor.” 


The Counſel for the 8 contended, that zf the Teſta- 
tor's Intent was manifeſt trom other Parts of the Will, ** Heirs” 
might be conſtrued a Word of Deſcription ; and the Heir ſhould 
take the Inheritance as a Purchaſer. That ſuch a Deviſe was 
contrary to no Rule of Law. That a Teſtator might limit in 
this Manner, by apt Werds; And 7 the Teſtator's Intent be 
clear, and what he intends be.agreeable to the Rules of Law, it 
ſhall be executed; in what Manner ſoever he may have expreſſed 


himſelf. 


The Caſes cited were many, and dithcult to reconcile. Each 
Side had a String of them, 
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Tris Cas was firſt argued on Tueſday the 7th of February 
1760, by Mr. Valter for the Defendant, and Mr. Serſcant G/vnn 
for the Plaintiff ; and again, cn Tre/day the 2d of May 1760, by 
Mr. Serjcant Purland for the Detendant, and Mr. / "unnimg (then 
Solicitor-General,) jor the Plaintiff: After which, it ſtood for 
the Opinion of the Court, till this Day. And now Judgment 


was given for the Delcadant, upon the Opinions of Lorp. 


MANSFIELD, Mr. Juſtice AsTos, and Mr. Juſtice WILLEsS, 
againſt that of Mr. Juſtice Ya es. 


Tur CouRT not being able, after the moſt mature De— 
liberation, to concur in Opinion, The judges delivered their 
Scntiments Jervatim': And wir. Juitice YaTEs holding it to be 
an Uſtatæ ail; and LoRDo MancsriELD and the other two 
Judges holding it to be an Eſtate only for Life; there was 


JUDGMENT four the DEFENDANT. 


The Plaintiffs brought a Writ of Error in the Exchequer- 
Chamber: And it was f:vera] Times argued there. The laſt 
Argument was the 8th of May 1771. 


On the 29th of Taruary 1777, Tür JuDGEs who compoſed 
that Court gave then Opinions ſeriatim. Sir Thomas PAR“ 
KER (ther Lord Chic! on,) Mr. Baron Apams, Mr. Juſtice 


Go Lp, Mr. Baron UV: kroeTT, Mr. Juſtice Br acksToxE, and 


Mr. juftice NARHS, were of Opinion for the Plaintiffs. Mr. Juſ- 
tice E ACKSTONE, (Who made very able and elaborate Argu- 
ment,) agreea with the Majority of the Court of King's Bench, 
« that if the Intent of the Teitator manifeſtly and certainlyappear- 
„ed, (by plain Expreſſion, or neceſſary Implication from other 
Parts of the Will,) that the Heirs of the Body ot A. thould take 
« by Purchaſe, and not by Delcent, then a Der iſe to A. for Life, 
* and after his Deceale to the Hetrs of his Body, not only might 
but n.ujt be conſtrued an Eſtate in ſrict Settlement: But he 
thought, it did not maniſeſtly and certainly appear, from the mere 
intended Reſtraint of the Power of Alienation in A. that the Teſ- 
tator had meant that the Heirs ot A's Body ſhould take by Purchaſe, 
and not by Deſcent; or even that he &ew the Difference between 
the Two Methods of taking. The Lord Chief Juſtice of the 
Common Pleas (Sir #/ulam De Grey,) and the preſent Lord 
Chiet Baron, were for affirming the Judgment of the court of 
King's Bench. The Lord Chief Juſtice of the Common Pleas, 
ſpoke laſt; and, to the great Satisfaction and Edification of thoſe 
who hind him, explained the Principles, went through all the 
Caſes, and took Notice of every Thing which had been ſaid at 
the Bar, or by any of the Judges from whom he differed: And 
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whoever ſhall have the Opportonity of ſeeing his Arguinent; will 
ſee the Subject exhauſted in a molt maſterly Manner. I ſpeak 
from what was the general Voice and Senſe of We minſter-Hall: 
But I did not hear, and therefore cannot report it. 


Tur DEFENDANT brought a Writ of Error, in Parl:ament : 


Which is ill depending. 


For that Reaſon, and becauſe I did not hear the Opinions 
given in the Exchequer-Chamber, I do not now report thoſe 
given in the Court of King's Bench. As the Caſe at preſent ſtands, 
it will not ſettle the general Queſtion * Whether a Teſtator's 

 *. manifeſt Intent may control the legal Operation of the Word 
«© HeiRs, as a Limitation.” I the Writ of Error ſhould pro- 
ceed to a Hearing, it may be ſettled; and the whole Argument 
may then be fully ſtated : But I might have been thought too 
tedious, if, in its preſent State, I had gone into a long and vo- 
luminous Diſquiſition of the cited Caſes. It is ſufficient, at pre- 
ſent, to ſay, that one Side relied upon the abovementioned Rule, 
and adjudged Caſes which have made the Teſtator's Intention give 
Way to it; And the other Side relied upon plain Principles in 
the Conſtruction of Wills, and adjudged Caſes which, from the 
manifeſt Intent of a Teſtator, have, after an Eſtate for Life to 
the Anceſtor, turned a Limitation to his Heirs into the Deſcrip- 
tion of a Purchaſer. 


The Judges of the King's Bench were above Five Hours in 
delivering their Opinions. A particular Report of them muſt 
have run into a vaſt Length; and have been ſtill imperfect, with- 
out adding thoſe delivered in the Exchequer-Chamber, which 1 
did not hear, and was incapable of reporting. Is the Arguments 
of Lord Chief Juſtice DE GREY and Mr. Juſtice BLACKSTONE 
ſhall ever be made public; and F Judgment ſhall hereafter be 
given by the Houle of Lords; it may then be Time enough to 
attempt a complete Report of the whole Caſe: At preſent, I 
have thought it better to defer it. 


Ido not IT is remarkable that, excepting this Caſe and another in this 


reckon ne Volume, * there never has been, from the 6th of November 1756, 


Caſe of the 


King and to the Time of the preſent Publication, a final Difference of 
Lookup * Opinion in the Court in any Caſe or upon any Point whatſoever. 
_— „ It is remarkable too, that excepting theſe two Caſes, no Judg- 
of the Court; ment given during the ſame Period has been reverſed, either in 
becauſe the the Exchequer-Chamber or in Parliament : And even theſe Re- 


Jaid againt verſals were with great Diverſity of Opinion among the Judges. 


the Peace of the late King was not diſcovered till after Judgment given and entered. 


T will 
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I will endeavour, if Life and Health ſhall permit, to continue 
theſe Publications up to the preſent Time : There are many in- 
tereſting Caſes ſtill remaining unpubliſhed. But, for Fear of 


tiring the Profeſſion, I propoſe to ſhorten the argumentative Part, 
as much as poſſible. 


Jam very ſenſible that T have not done Juſtice to the Matter, or 
perhaps the Language, either of the Court or the Bar: But I flatter 
myſelt that J have with tolerable Accuracy ſtated the Cafes and 
alſo the Points upon which the Judgment turned. 


The favourable Reception of the Work, and the increaſing 
Demand, I do not impute to any Merit of mine, but to the 
great Eſtimation in which the CourT ſtands. 


We who have ſeen ſome of the beſt of former Times, can not 
help obſerving the Preference due to t; and are equally ſur- 


prized at the Multiplicity of Buſineſs now brought before the 


Court, and the Ability and Celerity with which it is diſpatched, 
with univerſal Satisfaction. | 


I am informed, that at the Sittings for London and Middleſex 
only, there are not ſo few as Eight Hundred Cauſes ſet down a 
Year ; and all diſpoſed of: And though many of them, eſpecially in 
London, are of conſiderable Value, there are not more, upon an 
Average, than between Twenty and Thirty ever heard of after- 
wards, in the Shape of ſpecial Verdicts, ſpecial Caſes, Motions for 
new Trials, or in Arreſt of Judgment: Of a Bill of Exceptions, 
there has been no Inſtance. (I don't include Judgments upon Cri- 
minal Proſecutions : They are neceſſary Conſequences of the Con- 
victions.) My Reports give but a very faint Idea of the Extent 
of the whole Buſineſs which comes before the Court. I only 
report what I think may be of Uſe, as a Determination or Illuſ- 
tration of ſome Matter of Law. I take no Notice of the nume- 
rous Queſtions of Fat which are heard upon Attidavits ; (the 
moſt tedious and irkſome Part of the whole Buſineſs.) I take 
no Notice of a Variety of Conteſtations, which, after having been 
fully diſcuſſed, are decided without Difhculty or Doubt. I take 
no Notice of many Cafes which turn upon a Conſtruction ſo pe- 
culiar and particular as not to be likely to form a Precedent for 
any other Caſe, And yet, notwithſtanding this Immenſity of 
Buſineſs, it is notorious, that in Conſequence of Method and a 
few Rules which have been laid down to prevent Delay, (even 
where the Parties themſelves wovld willingly Conſent to it,) no- 
thing now hangs in Court. Upon the latt Day of the very laſt 
Term, if we exclude ſuch Motions of the Term as by the De- 
fire of the Parties went over of Courſe, as Peremptories, there 

was 
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was not a ſingle Matter of any Kind that remained undetermined, 
excepting One Cale relating to the Proprietary Lordſhip of Mary- 
land, which was profeſſedly poſtponed on account of the preſent 
Situation of America. 


One might ſpeak to the ſame Effect, concerning the laſt Day 


of any former Term, for ſome Years backward. 


J hope, that, in future, ſome other Perſon, of more Ability than 
myſelf, (I will not Compliment him with greater Fidelity,) will 
ſupply my Place. It would be great Pity to leave the Deciſions 
of a Court ſo filled, to the ignorant erroneous and falſe Reports 
of News-Papers, monthly Hiſtorians, and Collectors for Book- 
Sellers; or, (what is perhaps ſtill worſe,) to the polihumous 
Publication of defective and imperfect Notes of Gentlemen who 
curſorily took them, merely for their own Ule and as Helps to 
their own Memories, without any thoughts of making them 


public. 


I have the Pleaſure of thinking that if my Reports have no other 
Merit, they have at leatt anticipated, and may poſitbly tend to pre- 
vent ſuch kind of Publications. And for this Reaſon, I wiſh to 
proceed in communicating to the Public the Materials which I 
have collected, ſubſequent to the preſent Publication, and up to 
the preſent Time. 


Inner Temple, 20th May 1770. 


The End of Hilary Term 1770. 10 G. z. 


and of the Fovrern VoLuws. 
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PRINCIPAL MATTERS 


Contained in this Volume. 


Action 
F OR a malicious Proſecution—muſt be grounded on two Eſ- 


ſentials ; viz. Malice (expreſs or implied;) and Want of 


probable Cauſe. 1974. 
On the Caſe, for Money had and received to the Plaintiff's Uſe, 
ought to be brought againſt the Principal; not againſt a Re- 


cerver or Collector. The Right can't properly be tried in the 


latter. 1985, 1986. 
For Criminal Converſation with Plaintiff's Wife— 
1ſt. Evidence muſt be given of a Marriage in Fact. 2059. 
2dly. Cohabitation, Reputation, or other Circumſtances from 
which it may be zuferred only, do not amount to Evidence 
of an Actual Marriage. ibid. 

For Money had and received to Plaintis Uſe -The Plaintiff can 
recover no more than what he is in Conſcience and Equity 
intitled to. 2134. v. ſupra, under pa. 1010, 1011, 1012. 

By a Rever/ioner, will lie, for an Injury done to the Value of the 
Inheritance. 2141. 

For Slander of Title. 2422 to 2426, See Slander of Title. 

Of Debt upon a Judgment will not lie, after the Defendant has 
been taken in Execution on a Ca. Sa. and diſcharged by Conſent 
of the Plaintiff. 2483. See Pleading. 
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Aklidavit 


Of the Truth of the Suggeſion for a Prohibition. 2035, and 
2037 to 2041, See Prohibition. 

To hold to ſpecial Pail. 1992 to 1997. See Bail. 

Where neceſlary, o ground a Prohibition. 2032, 2039, 20:0, 
See Prohibition. 


Amvaſſadoz. 


Domeſtic Servant priviledged by 7 Ann. c. 12. 
1ſt. Muſt ſhew that he was in the Service at the Time 
when arreſted. 2017. 

2dly. This Act is agreeable to the Law rf Nations; which 
is Part of the Law of England. 2016. V. ſupra, 148, 
1481. 

zdly. The Regiſtering the Name &c, under the 5th Section, 
is not a Condition precedent to being intitled to the Pri- 
vilege : It relates only to proceeding againſt the Perſon 
arreſting. 2017. 


Amendment 


Here in Eng/and, of a Judgment in Ireland. 2156, 2157. 

In Ejefment—The Declaration was amended, by altering the 
Time of the Demiſe ; where the Plaintiff would have been bar- 
red by a Fine, from bringing a new Ejectment. 2449, 2449. 
v. ſupra, 1162. | 

Of an Informati;n for a Miſdemeanour, by ſtriking out the Word 
« Purport” and inſerting the Word “ Tenour,” made by a 
Judge at Chambers, the Day before the Trial, upon hearing 
both Sides, but without Conſent on the Part of the Defendant, 
was holden to be allowable and regular. 2527 to 2533. See 
Information. | 


Apprentiteſhip. 


Jeb Rowe went to live with John Steward a Freeman of Col- 
heller, at or before Michaelmas 1731, upon Liking, in order 
to his being bound Apprentice; and continued to live with 
and ſerve his Maſter in ht Manner, till the 24th of July 1732 ; 
WHEN he was bound Apprentice to him by Indenture, for Se- 
ven Years, to commence from the ſaid Michaelmas 1731. He 
continued to live with and ſerve him under the ſaid Indenture, 
from the ſaid 24th of July 1732 until within about a Year 

and 
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and an Half of the End of the Term of Seven Years; when 

an Indorſement was made on the Indenture, whereby his 

Maſter let him to a Non-Freeman, for the Refidue of his Time; 

with whom he lived and ſerved, the Remainder of the ſaid 

Term. 

Qu. Whether this Binding and Service are ſufficient to intitle the 

Apprentice to be admitted and ſworn a Free Burgeſs, under a 
CusToM *© That every Perſon who had ſerved an Apprentice- 
„ ſhip, by Indenture, for the Term of Seven Years, to any 
% Freeman, had a Right to be admitted and ſworn a Freeman 
«© or (worn Burgeſs Sc.“ 2287. 

A Journeyman is not liable to the Penalty of 5 Eliz. c. 4. § 31. 
for not having ſerved an Apprenticeſhip. 2449, 2450. v. 
ſupra, (1ſt and 2d Articles,) and Title Trade and Trader. 


Artificers, 


Seducing them abroad. 2026. See Sentence, Statutes. 


Whole Living is ſubſtantially gotten by Mechanical Labour, with a 


Mixture of buying and ſelling are, upon the Authority of Caſes, 
liable to Commiſſioners of Bankruptcy : Though the Court 
were ſenſible of the Inconvenience of holding them ſo. 2148. 


Attacyment, 


The Defendant can't come in and acnowl:dge the Contempt, and 
ſubmit to Puniſhment, before or without anſwering Interroga- 
tories, Unleſs it be in the Cale of a Reſcue returned. 2129, 
2130. | 


Attornep 


Has Privilege to keep the Venue in MiDDLESEX, when Plaintiff ; 
but t to CHANGE it 7hither, when he is Defendant. 2027 to 
2032. See Venue. 

Neglecl i ꝑ to charge the Pefendant being in Cuſtody, with a De- 
claration, within two Terms; by which Omiſſion, the Defen- 
dant obtained his Diſcharge; is liable 19 an Action by the 
Plaintiff; (and $007. Damages have been actually given by a Ju- 
ry, in ſuch an AQtion.) But the Court will not proceed againſt 
him for it, in a ſummary Way: It ought to be left to a Jury, 
as to the Quantum of the Damages. 2000 to 2063. 

Knowing a Caſe to be out of the Juriſdiction, or exceeding the 
Bounds of bis Duty, may be an/teerable os a Treſpaſſer. 2109. 

Privilege is the Privilege of the Court he belongs to: Not his 
own, perſonally. (This was in C. B.) 2113 to 2110. 

Privilege 


, 
- 
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Privilege continues no longer than he remains an a#ing Attorney 
of his Court. rbidem. 

Privilege exempts him from ſerving Sheriff of his Corporation ; 
though he was re/idert in the Corporation before and when he 
was admitted an Attorney of C. B. ibid. 


Authors 
Flave not by the Common-Law, the ſole and excluſive Copy-Right 


remaining in themſelves or their Afﬀigns in Perpetuity, after 
having printed and publiſhed their Compoſitions. 2409. 
But by the Statute of 8 Ann. c. 19. it is ſecured to them for 
Fourteen Years from the Day of publiſhing : And after the 
End of Fourteen Years, the ſole Right of printing or diſpoſing 
of Copies ſhall return to the Authors, / then living, for other 
Fourtcen Years. 264d. 


Batl. 


Common: Special The Plaintiff's Aſignees under a Commiſſion 
of Bankruptcy, ſwear to the Debt, ** os appears to them by the 
« laſt Examination of the Bankrupts, and as theſe Depo- 
e nents verzly believe; And that they have not received the 
Debt or any Part of it, but believe it to be fill due. The 
Bankrupts had given in an Account of this Debt upon their 
Examination ; to the Truth of which they had ſworn, to the 
beſt of their Remembrance and Belief: But they refuſed to 
feear it in an Affidavit to hold the Defendant (their Father in 
Law) to Bail. The Court held him to Bail. 1992 to 1996. 
v. ſutra, (55. 1032. 1447. 1087. and infra, 2120. 2283. 

In a Civil Action, for a Perſon convitted of Felony, are too late to 
have a Certiorari to bring up the Principal to be ſurrendered in 
their own Diſcharge, after he& is a&ually on Board for Tranſ- 
portation. 2034. C | 

Excepted to, but not firuck off the Bail. piece, may, if afterwards 
attacked, apply for an Exoneratur ; which fhall be entered 
uunc pro func. 2107. | 

Common : Special, In an Action of Debt upon a Judgment, where 
the Original Cauſe of Action was under 10/. but (by the Addi- 
tion of Coſts) the Judgment exceed 10/7, The Common Pleas 
require Special Bail: This Court, only Common, 2117, 2118. 

Common : Special. Affirmation “ that the Detendant was juſtly 
„ and truly indebted to the Plaintiff in 5000/7. for ſo much 
Money had and received of the Affirmant: For which, he 
* has not accounted.” Theſe laſt Words render it no poſitive. 


He was diſcharged on filing Common Bail. 2126, 2127. 
4 | Have 
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Have Time to ſurrender their Principal, till the Quarto die poſt 


(provided it be done /idente Curia,) where the Action is by 


ORIGINAL. 2134. 


Lord B. charged poſitively with a Rape, and Two Women ac- 
ceſſary before the Fact, were admitted to Bail, by Four Manu- 
captors : His Lordſhip, 4000. and 40007, The Women, in 
400 /. and 400 l. each. 2179. 

Common : Special, Swearing to Belief, and as certainly as the 
Nature of the Thing will bear, is ſufficient, where the Plain- 
tiff is an Executor, or Adminiſtrator, or Aſſignee under a Com- 
miſſion of Bankruptcy. 2283. v. ſupra, 1992, Sc. 

In Error, upon a Judgment in Ejectment —juſtify in double the 
Rent. 2502. See Error. | 

After Bail had zu/tified, Plaintiff (without diſcloſing this) ob- 
tained a Side-Bar Rule“ to diſcontinue on Payment of Coſts ;” 
and brought a new Adtion. The Court diſcharged the Side-Bar 
Rule. 2502, 2503. | 

Landed Property in JAMaica does not qualify to juſtify as ſuffi- 
cient Bail; becanſe not liable to the Proceſs of this Court. 
2520, 2527. 

Or Security to be taken by the Sheriff, on a Capias utlagatum, 
purſuant to 4, 5W.& M. c. 18. 2537 to 2542. See Out- 
lawry, Statutes. | 

A Perſon in Cuſtody upon a Capias utlagatum after Conviction of 
a Criminal Miſdemeanour can not be admitted to Bail, ww:th- 
out Conſent of the Proſecutor. ' ibid. For he is in Execution. 
2545 0 2549- 


Bankrupt. 


An Inn-keeper, quatenus Inn-keeper, is not within the Bankrupt- 
Laws. 2068. 

Nor a Victualler, quatenus Victualler. hid. and 2065 to 2069. 

But a Butcher is, (as well as a Shoemaker.) 2148. 

The Court ſaw the Inconvenience of extending the Bankrupt- 
Laws to Artificers whoſe Living is ſubſtantially gotten by me- 
chanical Labour with a Mixture of buying and ſelling : But 
they thought themſelves bound by the Authority of Caſes. 
ibid. | 

Ann and Iſaac Scott were Partners. Iſaac, on the 27th of March, 

abſconded. On the 28th he ſent to RNolleſton, a Creditor of 
the Partnerſhip, a Letter from Dover incloſing a Bill of Par- 
cels dated the 23d of March, of Seven Bags of Cochineal, as 
if Rolleſion had purchaſed them of Ann and Tſaas Scott; (which 
was not at all true;) informing him“ that he had depoſited 
„them at a public Warehouſe, in Rolleſton's Name and for 
„ his Uſe;” (which he had done on the 26th, and they were 
fo booked; but Rolleſton did not know it.) On the zoth, Rol- 
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leſton went to the Warehouſe ; found them there; ſold them 
and applied the Produce to his own Uſe, in Part of Payment 
of the Debt due to him from the Partnerſhip. This Tranſ- 
action of T/aac's is fraudulent, and void, and ſhall have no Effect 
to intitle Rolleſton either to the Moiety of Jaac or the Moiety 
of Ann. 2174 to 217. | 

La Roche and Wilting, being poſſeſſed of a promiſſory Note of 
Bryer and Everard payable to them or Order, for 600“. in- 
dorſed it to Temple, to whom they were indebted to a larger 
Amount ; and, the ſame Morning (being Friday) ſent it in a 
Letter to him at Trowbridge : Which Letter was received by 
him there on Monday, and could not be ſo before. a Roche 
and Milting committed Acts of Bankruptcy on the intermediate 
Saturday. They had given Brver and Everard Two Notes for 
zool. each; which had not been diſcharged. It was ſtated 
* that the ſaid Note was fo indorſed and ſent to the ſaid De- 
„ fendant (Temple) in Contemplation of their Infolvency and 
« ſubſequent Failure.” Judgment was given for the Plaintiffs, 
the Afiignees, who had brought Trover againſt Temple for this 
Note : For, the Indorſement and ſending of the Note to Tem- 
ple was fraudulent upon all the other Creditors, and particularly 
Bryer and Everard. 2235, &c. 

iſt. If Bills of Exchange are ſent, or Goods conſigned to a 
Perſon who has paid the Value before; and the Sender be- 
comes Bankrupt; the Aſſignees ſhall not take them back, 
though the Perſon to whom they were ſent did not then 
know of their being ſent: But if the Conſideration has 
not been received, The Court of Chancery always inter- 
poſes. 2239. 

2d. Fraudulent Conveyances are As of Bankruptcy. 16:4. 
and 2240. | | 

zd. Al! Acts to defraud Creditors, are void. ibid. 

4th. An inſolvent Creditor can not go aut of the Common 
Courſe of Trade and Buſineſs, to prefer a particular Cre- 
ditor or Creditors. 1h id. | 

5th. Afent is neceſſary to complete every Contract. 2241. 

Conforming to the Statutes, is dz/charged (by 5 G. 2. c. 3o.\ 7.) 
trom all Debts due or owing at the Time of his becoming Bank- 
rupt. But contingent Ones, not proveable under the Commiſ- 
ſion, are not diſcharged by the Certificate. 2444. 

N collateral, independant, expreſs Covenant by an Aſſignee of a 
Leaſe, “to indemnify the Aſſignor, is not diftharged (with 
reſpect to ſubſequent Breaches,) by the Aſſignee's becoming 
Bankrupt, the Aſſignment of his Effects, and his obtaining a 
Certificate: It was not a Debt due or owing at the Time of his 
becoming Bankrupt; and the Aſſignor could not prove it as 
ſuch, under the Commiſſion. ibid. and 2446. 


I A frau- 
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A fraudulent Sale of Goods by the Bankrupt to One of his Cre- 
ditors, in Concert and Combination to keep up the Bankrupt's 
ſinking Credit, in order to prefer this One Creditor and cheat 
Others, is void, (though it may not be an Act of Bankruptcy 
in itſelf,) and does ot alter the Property of the Goods: And 
3 vom will lie, by the 4/ignees, for the Goods. 2477 to 
2482. | 


Barbers 


Of London — Incorporated with the Surgeons of London, by 32 
F. 8. c. 42. Separated by 18 G. 2. c. 15. Which latter Statute 
only diſſot ves the Union, but does not repeal the 4th and 5th 
Sections of the former. 2133. See Surgeons. 


Baron and Femme. 


A Wife ill uſed by her Huſband ſhall not be delivered to him, 
but protected againſt any Inſult from him. 1951. See Habeas 
Corpus. | | | 1 

A voluntary Penſion from the Crown, during Pleaſure, ſhall not 
excuſe the Huſband from being liable to be ſuẽ,, by her Credi- 
tors by whom ſhe was ſupplied with Neceſſaries. 2177, 2178. 


Bigamp. 
Evidence of it. A Marriage in Fa& muſt be proved. 2058, 
2059: See Evidence. 
Bonds. 

To reimburſe a Compounder of Differences of Stocks, the half of 
what he had paid for himſelf and a Perſon jorntly concerned with 
him in the Contracts compounded—is not void by 7 G. 2. c. 
8. § 5. 2069 to 2072. See Szock-jobbing. 

Bꝛibery 


At Elections to Parliament - See Statutes (2 G. 2. c. 24.) 


At Elections to Parliament Evidence to ſupport the Declaration. 


2268, 2269. See Evidence. And again 2275, 2276. See 
Evidence. | | 

At Elections to Parliament The Offendet, diſcovering another 

ſo as to be convicted, and not having been before that Time 

himſelf convicted, ſhall be indemnified and diſcharged of all 

Penalties and Diſabilities: 2 G. c. 24 $8, 2286, . 

| | iſt. It 
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ift. It is not neceſſary that the original Diſcoverer ſhou'd 
be the Proſecutor : He may be a Witneſs. ibid. v. infra. 
2468. | | 

24. © Before that Time'—relates to the Time of making the 
original Diſcovery ; not to the Time of giving Evidence 
at the Trial, ibid. 

d. A Verdidt alone is not a Conviction: It muſt be com- 
pleted by Judgment. But when ſo completed, it ſhall re- 
late back to the Time of the firſt Diſcovery. ibid. 

4th. How a Diſcoverer fairly intitled to his Indemnity may 
be relieved. ibid. 

At Elections to Parliament. The Offender diſcovering —W here 
indemnified. See 2G. 2. c. 24.8. 

1ſt. If ſued, he may plead . Nil debet, and give his Ex- 
cuſe in Evidence. 2469, 2470. 

2dly. A Witneſs in a former Suit brought againſt him was 
held the Diſcoverer; and that the Proſecutor of that Suit 
could not be conſidered as the Diſcoverer. bd v. /u- 
pra (under 2468. Subdiviſion iſt.) 0 

No Damages for Detention of the Debt, in an Action of Debt on 
the 7th Section of the above Statute, 2490, 2491, See Er- 
ror. 

Offering Money to a Privy Counſellor, to procure the Reverſion 
of an Office in the Gift of the Crown, is a Mildemeanour at 
Common-Law, and puniſhable by Information. This was an 
Offer of 5000 /. to the Duke of Grafton, then firſt Lord of 
the Treaſury, to procure the Reverſion of the Office of Clerk 
of the Supreme Court of the Iſland of Jamaica: Which Of— 
fice 1s granted under the Great Seal, and conſequently muſt be 
governed by the Laws of England; and was not in the Duke's 
particular Department. The Attempt to induce him to adviſe 
the King, under the Influence of a Bribe, is criminal; though 
never carried into Execution. 2499, 2500. 

At Elections to Parliament—The Act of 2 G. 2. c. 24. does not 
make the Plaintiff in the Action the Diſcoverer; nor conſider 
him as the Diſcoverer, concluſively : It is not to be preſumed that 
he was ſo, without any Evidence of it Yet the Court will 
not ſay That the Plaintiff in the Action cannot be the Diſ- 
«© coverer.” 2504, 2505. v. ſupra (under 2286, and 2469.) 


Broker. 


A Perſon who, for Brokage and Hire, negotiates and concludes 
Bargains for Socks, is a Broker within 6 Ann. c. 16. § 5. 


2104. MUS 
Buildings. 
Party- Walls. 2298. See Statutes (11 G. 1. c. 28.) 
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By-Law. 


A By-Law e“ that no Stranger nor Foreigner ſhall uſe the Craft 
of a Taylor within the City of Bath, except he be fir/t made 
«© free of the ſaid City;“ founded on a Cuſtom © that no 
«© Stranger-Perſon hath of Right uſed or of Right ought to 
<« uſe the Craft of a Taylor within the City aforeſaid, except 
<< he be free of the ſaid City;“ is a good By-Law. 1952. 

Of the College of Phyjicians. 2186 to 2203. Sce Phy/icians. 
And v. ſupra, under pa. 1833. 

A Corporation by Charter can't make By-Laws inconſiſlent with 
the Intention, or counteratting the Directions of their Charter, 
2207, 2208. 

In the abovementioned Caſe (1827 to 1840 of the Third Vol.) 
the Common Council of Maidſtone made a new By-l aw con- 

fining the Election of Common Council Men to the Sixty Se- 
niors of the Common Freemen (about goo. in all,) exc/u/ive of 
the Reſt. It was holden Sad, and contrary to the Intent of 
their Charter. ibidem. 

4 That any Perſon or Perſons (not being intitled to Freedom by 
Birth or Servitude) ſhould be thereafter admitted to it, upon 
% Payment of the Price or Sum of Ten Pounds &c, with the 
«© uſual and accuſtomed Fees” —is a bad By-Law. 200 to 
2267. 

| Charter gives the Power of making By-Laws, to the Mayor and 

Aldermen ; and the Right Election of Freemen and Burgeſſes 

to the Mayor Aldermen and Commonalty. The Mayor and Al- 

dermen, with the Aſent of the Commonalty, make a By-Law to 

exclude the Commonalty. 2515 to 2521. 
1ſt. It was objected, ** that the Corporation has no Power 

to exclude an integral Part of the Body, when the (Har- 
ter has given them the Right of elefting. ibid. v. ſupra. 
1833. 
2dly.” This By-Law, MADE by the Mayor and Aldermen 
alone, though aſſented to by the Commonalty, can't take 
away their Right of electing. 2521. 


Capias ad Satisfaciendum. 


After the Defendant has been taken in Execution on a Ca. Sa. 
and diſcharged by the Conſent of the Plaintid, an Action of 
Debt upon the old Judgment will not lie againſt him. 2483. 
See Pleading. 


Carrier. 


A Baile is only obliged to keep the Thing delivered to his Care, 
as he would keep his own: hut a Common Carrier, in reſpect 
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of the Premium, muſt make good the Loſs, though not in 
Fault, or even if robbed. 2298 to +202. 

But the Reward ought to bear Proportion to the Riſque. 77d 

He ought therefore to have more for carrying Money or Jewels, 
than for common ordinary Goods. 261d. 

If oney or Jewels are ſent by him, denying or concealing that it 
is Money or Jewels, he is not anſwerable for the Loſs of them. 
ibid. 

A Common Carrier may accept ſpecially. ibid. He may refuſe 
to contract, in extraordinary Caſes, without extraordinary 
Terms. 2302. He ſhall be anſwerable for no more than he 
is told of; not for what is concealed from him, and he is de- 
ceived: For, ex dolo malo non oritur Actio. 2301, 2302. 


Caſes doubted o2 denied. 


Penfold, Mariner, and Five Others, in Sir T. Jones, 197, 198. 
and 2 Salk. 589. Anonymous. See Reſcue. 2130, 

Sir / apti/t Hicks againſt Goats, denied as reported in 2 Ro. Abr. 
703. Title“ Trial,” pl. 9. but confirmed as reported in Cro. 
Jac. 390. 2229, 2230, 2231. 

Kenrig v. Eggl on, Alcyne 93. 

The cited Cale in 1 Yentrrs 238. 5 to 2302. See Carrier. 

Titchburne v. White, 1 Strange 145. 


Certioꝛari, 
To bring up a Principal to be ſurrendered in Diſcharge of his Bail, 


ſhall not be granted, where ſuch Principal is a Fell under 
Sentence of Tranſportation, and actually on board a Tranſport. 
2034. | 

W by a Defendant, to remove an Indictment; and a Re- 
cognizance entered into, purſuant to 5, 6 W. & M. c. 11. 82 
& 2. and the Defendant convicted and fined; and the Pro- 
ſecutor has received the one third of the Fine; and then applies 
for his Colts under the Recognizance He ſhall not have both, 
but ſo much ſhall be deducted, as he has received tor the one- 
third of the Fine. 2126. See Cofts. 

Lies on 8 Ann. c 25. a private Act, about bringing freſh Water 
into Liverpool. 2244. And the Proceedings were quaſhed, 
becauſe the Foundation of this inferior Juriſdiction was not ſet 
out. ibid. 

Lies to a Welch Quarter-Seſſions of the Peace, to remove an In- 
dictment up into the Kung Bench, (paſſing over the Grand 
Seſſions.) 2457 to 2400. 8 

The King has a Right to demand a Certiorari, where the Crown 
1s intereſted or.concerned. zbidem. 


But 
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But to a Common Proſecutor (where the Crown is not concerned, 
but the King's Name only uſed as of Courſe,) it may be either 
granted or refuſed, at the Diſcretion of the Court. ibidem. 

A Defendant can never demand One: He muſt lay ſufficient 
Grounds, to obtain either a Certiorari or a Procedendo. ibidem. 

Superſ-ded, quia improvid? emanavit ; the Return taken off the 
File; and Orders remanded ; The Certiorari being taken away 
by 32 G. 2. c. 54. (a Road Act.) 2522, 


Commitment 


By two Juſtices of Peace, on the Information and Regque/t of an 
Eccleſiaſtical Fudge, to have their Aſſiſtance and Aid, in a Cauſe 
for Subtraction of Tithes, purſuant to 27 H. 8. c. 20. F 1. The 
proper Form and Regularity of the Certificate and Commitment 
were fully diſcuſſed ; and particularly, whether ſuch Requeſt 


could be made before Sentence. 2095 to 2100. Sec Statutes, 
Tithes. 


Common Carrier, See Carrier. 
Common: Commonez. 


For an Overcharge, the Commoner had anciently two Remedies, 
diz an A/ſize, if ſurcharged by the Lord; a Writ of Admea- 
ſurement, if ſurcharged by a Fellow ' ommoner : An Action on 
the «fe alſo may be maintained againſt Either. But he can 
not diſirain, wherever there is CoLoUR of Right: Though he 
may diſtrain the Cattle of a Stranger, or even of the Lord, if 
he be totally excluded by a Cuſtom. He can not rain a Fel- 
low-Commoner's Cattle, as ſurcharged ; where the Number 
allowed depends upon the Number of Acres, or requires a Me- 


dium to determine the proper Proportion, or depends upon a 


collateral Fact, or upon Matter of Judgment. 2426 to 24432. 
Yet Qu. Whether a Commoner has not a Right to diſtrain the 
Surplus Cattle of a Fellow. Commoner who is ſtinted to a Num- 


ber ab/olutely certain, and exceeds ſuch abſolutely aſcertained 


Number. 2431. But where the Right of Common is for 
Cattle ſevant and couchant, One Commoner can not diſtrain the 


Cattle of Another, for a ſuppoſed Overcharge. ibid. 


Common Recovery, 


Where void by 34, 35 H. c. 20. the Donee being Tenant in 
Tail, of the Gyt of the Crown, and the Rever/ion in the Crown. 
2224, See Statutes (34, 35 H. 8. c. 20.) 


4 | Condition. 


2» — 
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Condition. 


A Condition may, in ſome Caſes, be conſtrued a Limitation, 
1941 to 1944. See Limitation, Deviſe. 


Condition Precedent, 


In Reſtraint of Marriage Ought to be conſtrued with the utmoſt 
Rigour and Strictneſs, in Favour of Deviſees attempted to be 


ſo reſtrained, 2055 to 2057. 


Contempt — See Attachment, Practice. 
Contracts. 


Executory Contracts for Goods are not within 29 C. 2. c. 3.4 17. 
2101, 2102, 


Conveyance. 


The Whole of a Conveyance ſhall be taken together: And the ſe- 
veral Parts of it ſhall relate back to the principal Part, 1962. 


Convict, 


Actually on board a Tranſport, ſhall not be brought up by Certi- 
orari, to be ſurrendered by his Bail in a Civil Action. 2034. 


Convictions, 


Upon Convictions, it is neceſſary to ſet out the Evidence; that the 
Court may judge whether the Juſtices have done right, or not. 
2063, 2064. 

Summary Convictions ought to be kept to proper Degree of 
Strictneſs. 2281, v. ſupra, 1 53, 154, and 682. of Vol. i & 2. 

On 5G. 3. c. 14. 3. for the more effectual Preſervation of 
Fiſh, in Fiſhponds and other Waters. | 

1ſt. If it be not neceſſary that the Complaint to the Juſtice 
muſt be made by the Owner. 2281. 

2dly. It is, at leaſt neceſſary that it ſhould appear“ that 
the Fiſhing was without Conſent of the Owner. 2282, 


Copyhold. 


Blackwell North, a Copyholder in Fee, ſurrendered (out of Court) 


in 1724, to the Uſes of his Marriage-Settlement, with Rever- 
ſion 
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ſion to himſelf in Fee. In 1725, he ſurrendered to the Uſes of 
his Will. In 1743, he made his Will. In 1751, the Surrender 
of 1724 was preſented ; and he was admitted according to the 
Tenor of it. Adjudged “ That his Admiſſion in I751 was 7:9 
«© Revocation of his Will made in 1743.“ For 
iſt. The Rever/ion in Fee remained in him, after the Surren- 
der in 1724. 1960, 1961, 1962. 
2dly. No Alteration or Change of Eſtate happened upon his 
Admiſſion in 1751. 1 Hide nt 
zdly. The Admiſſion relates back to the Time of the Surren— 
der, and is only a Completion of it. 7hid. 


Corporation, Coꝛpoꝛato: 


After TWEN TY Years unmpeached Foſſiſſion of a Corporate Fran- 
chiſe, no Rule ſhall be granted, “to thew by what Right the 
«© Poſſeſſor holds it. 1962, 1963. 
But UNDER Twenty Years, every Caſe muſt depend upon its 0701 
particular Circumſtauces. ibid. 
In a Cale of Nineteen Years and Eight Months, where the Cir- 
cuniſtances were very ſtrong in Favour of the Poſſeſſor, and 
| againſt thoſe who moved for the Information againſt him, the 
Court diſcharged the Rule 07h Cofts. ibid. 
Record r His Duty and Office. 1999 to 2008. See Recorder. 
An Election merely colcurable—is as no Election and clearly void 
within 11 G. 1. c. 4. 2008 to 2011. See Statutes, Man- 
aammnus. 
A Corporate Officer elected under a Mandamus purſuant to 11 G. 
I. c. 4. S. mult be ſworn in before the Officer pREs1DING 
at juch election. 2132. | 


A new Trial was granted; the Queſtion having never been fully 


before the Jury. 2139, 2140. 
1ſt, Queſtion—W hether the Preſence of a Mayor de Tacho 
not a mere Uſurper,) is ſuthcient to authenticate an 
Election. ibid. 
2dly. Whether, in a Derivative Title, Poſſeſlon under Co- 
lour of a Title, is not ſufficient, without a ſtrict Title de 
Jure. ibid. 


zaly. Whether a Swearing before Three Perſons as Alder- 


men, and ſo ſet forth, will let the Defendant in to give 
Evidence of a Swearing before the pręſiding Officer ; which 
One of the Three in Fact was, zbid. 
No Perſon can be ob/iged to be a Member of a Corporation, with- 
out his Conſent. 2199 to 2201. | | 
By-Charter—can't make By-Laws inconſiſtent with the Directions 
or counteratting the Intention of their Charter. 2208. See By- 
Law. 
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ow © ORT—RI——sT 


Charter directs Tivo Bailiffs—If the Corporation chooſe only One; 
or One be oufted by a Judgment of Ouſter; the One alone cin 
not Act. 2243. 

Have ſuch an Intereſt in the Mayor's Tit to his Office, that he 
thall not be permitted to give it up, when thoſe whoſe Rights 
depend upon it are defirous to maintain it, without any Expence 
to him. 2279. 

The Point of Linitation fixed in the Winchelſea Cauſes * of not 
„ granting Informations in Nature of 2% Waorranto, after 
« Twenty Years quiet Poſſeſſion,” (v. ſupra, under pa. 1962, 
1963.) was /{ri&ly adhered to. 2524, 2525. | 


C35 


By an Executor or Adminiſtrator, upon diſcontinumg — 
1ft. He thall pay Colts, where it is his oz Fault, or Laches : 
But 
2d. He ſhall have Leave to Ante without paying Coſts, 
if it be a fazr Tranſaction. 192%, 1929. v. ſupra, 1585. 

Cn diſcharging a Rule to ſhew Cauſe why an Information in Na- 
ture of Quo Warranto ſhould not be granted; the Applica- 
tion being groundlets and unreaſonable. 1965. See Informa- 
tion in Nature of Quo Werranto; alſo Corforation, Corporator. 

On a Remanet. 1987 to 1990. See Remanet. 

Security for anſwering them, ſhall et be required of a P/amrif 
gone abroad, and having left no Effects in England. 2105. v. 
ſupra (under pa. 1026.) 

Rule to ſhew Cauſe why they ſhould not be paid to the Profecu- 
tor, out of the Money levied upon a forteited Recognizance. 
2119 See Pradtice, Recognizance. 

Upon a Recognizance entered into on the Detendant s removing 
an Indictment by Certiorari, purſuant to 5, OY 3. c. 11. § 2. 
3. (made perpetual by 8, 9 V. 3. c. 33.) are to Ea taxed upon 
benviction &c. But if the Defendant has been fined, and the 
Proſecutor has received the one-third of the Fine; fo much ſhall 
be deducted out of the Sum allowed him for Coſts. 2126. 

On a Reference which takes no Effect. See Practice, Remanet. 


Covenant. 


An expreſs collateral Covenant“ to indemnify,” ſhall bind a 
Bankrupt. 2446. See Bankrupt. 


Damages. 


The Quantum of Damages, in an Action of Covenant, may be 
aſſeſſed by the Jury, where the preciſe Sum is not the Eſſence 
I of 
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of the Agreement : But where the preciſe Sum is aſcertained 
fixed and agreed upon between the contending Parties, that 
very Sum ſo fixed upon by the Agreement of the Parties is the 
Meaſure of the Damages; and the. Jury can't give /eſs., 2226 
to 2233. 


Debtoꝛs 


Inſolvent. 2120. 2127. See Priſoners, Statutes. 


Declaration 


Againſt a Defendant in Cuſtody omitted to be delivered before the 
End of the ſecond Term : Ihe Attorney for the Plaintiff is liable 
to an Action for his Neglect; but not to a ſummary Proceed- 
ing. 2060 to 2062. See Attorney, Practice, Statutes, (4, 5 
I. & Mc. 21.) and ante, pa 1788. 

By the By. Where the Proceeding is by Fill, If a Defendant is 
in Court, either by being in actual Cuſtody of the Marſhal, or 


by a oluntary Appearance at any Plaintiff's Suit, any OTHER - 


Plaintiff is at Liberty to deliver a Declaration by the By, againſt 
him, within the ſame Term wherein the Writ was returnable. 
2181. 

Varying from the Proceſs. 2417. See Variance. 

In Treſpaſi— for taking goods — The Particulars muſt be ſpecified. 


2450. 
Deed— 


Where the Production of it, in Evidence, is neceſſary. 2484 to 
2189. 


Tevile 


To the Teſtator's Siſter Dorcas Wykes, for Life; and after her 
Deceaſe, to his Nephew .4mbrofe Saunders and the Heirs Male 
of his Hody and the Heirs Male of their Bodies; and for want 
of ſuch Iſſue, to the Heirs Male of the Body of his Siſter Dorcas 
Wykes and the Heirs Male of their Body; Kemainder to Am- 
broſe Corrie and the Heirs M ale of his t ody and the Heirs Male 
of their Body; Remainder to the H::rs of the Body of his Ne- 

hew Ambroſe Saunders; Remainder to the Heirs of the Body 
of his Siſter Dorcas Wykes ; Remainder to his Kinſman Robert 
Ekins, in Tail Male; Remainder to his own right Heirs : 
« PROVIDED, and this Deviſe is expreſsly upon this Condition, 
« That whenever it ſhall happen that the ſaid Eſtates ſhall deſ- 
*« cend or come unto any of the Perſons herein before named, 


 «& the Perſon or Perſons to whom the ſame, from Time to 
| « Time, 
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Time, ſhall deſcend or come, do or ſhall THEN charge their 
% Sirname, and take upon them and their Heirs the Sirname 
*« of WYKEs on/y, and not otherwiſe. In this Proviſo, there 
is no Deviſe over. But in a Proviſo which immediately follows, 
prohibiting Waite, without Conſent of the Perſon to whom 
the Premiſes ſhall next come, there is a Deviſe over * to the 
*« Perſon next intitled expectant upon the Death of the Wa- 
« ſter,” of the Par? waſted; And ſo ?oties quoties, on every 
Vaſte by the Perſon in Potietiton, without Conſent of the next 
1 The Teſtator died in May 1742. His THEN Co- 
herrs were his Sitter Dorcas Nys, and the faid - mbroje Saun- 
ders, the only Son of Sarah Saunders, his other Siſter, then 
deceafed. Dorcas Hykes entered in January 1747, and enjoyed 
till December 1:56; when the died without te. Amb! 975 
Saunders, then the Teſtator's soLE Heir at Law, entered, and 
enjoyed till Ofcber 1765; and then ated without Iſſue ; ha: ing 
NEVER changed {is a nor taken the Name of Wykes : But 
he had, in 1759, Fred a Common Recovery, to the Uſc of 
himſelf in Fee. In January 1766, Ambroſe Corrie entered, for 
Breach of the Proviſo by Ambroſe Saunders, in not having 
changed his Sirname and taken the Name of Zykes. Adjudged 
unanimouſly, ** that Corrie, the hemainder- Man, had 720 Title 
to enter. 1929 to 1944. 
iſt. This Proviſo is ot a Condition precedent; nor is it a 
Conditional Limitation. 1941, 1942, 1943. 
2d. In ſome Cafes, a Condition may operate as a Limitation : As, 
where there is a Deviſe ver; or, where an Eſtate in Fee 
is given to an Heir at Law upon Condition, and it would 
deſcend upon himſelf, on his own Breach of the Condi— 
tion. ibid. 
3d. in the latter Caſe, a Conditional Limitation would be 
implied; although there were no Deviſe over. 26:4. 
4th. But after an Eſtate Tail, and no Deviſe over, a Limi- 
tation can t be implied. ibid 
stb. A Conditional Limitation can't be implied, unleſs ne- 
ceſſary to ¶ectuate the Intention of the Teſtator. 7619. 
In the preſent Caſe, ſuch an Implication would be con- 
trary to it: For, the Teſtator could not mean * that the 
whole Eſtate Tail ſhould ceaſe, bid 
6th. And a Limitation * that an Eſtate Tail ſhall ceaſe in 
Part, and not in the Whole,” would be word in Law. 
1941. 
7th , This Recovery was well ſuffered by Ambroſe Saunders, 
the Tenant in Tail. It was ſuffered before any Advan- 
tage was taken of the Breach of the Condition. 251d. 
8th. And One of the Judges inclined to think that he had 
his whole Life for taking the Name. 1943. 


To 
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To Truſtees, upon Truſt for the Teſtator's only Son, for Life; 
then to the Uſe of ſuch Woman as ſhould be his Son's Wiſe 
at his Son's Death, for her Life; then, of the Iflue of his Son's 
Body, in Tail; then, of the Teſtator's own Two Daughters, 
in Fee: „ PRovIDED always, and it was his very Will, true 


cc 
cc 
cc 
Cc 
cc 


Intent, and expreſs Meaning, that in Caſe his ſaid Son ſhould 
MaRRY with any Woman not having a competent Marriage- 
Portion, OR without the Crnſent and Approbation of the ſaid 
Truſtees their Heirs or Aſſigns, in Writing under their 
Hands and Seals, to*be executed in the Preſence of Two or 
more credible Witneſſes, firſt had and obtained; then his 


ſaid Truſtees and their Heirs and Aſſigns, immediately after 


the Death of his ſaid Son, thould ſtand and be ſeiſed to and 


for the Uſe and Behoof of his [the Teſtator's] ſaid Two 


Daughters and their Heirs for ever; any Truſt, Uſe, &c 
Fe, notwithſtanding.” And his Will, true Intent and 
Meaning was, and he did declare, that the ſaid Proviſo or 
Condition therein before expreſs/y mentioned was NOT in- 
tended by him, nor to be conjtrued or taken to be IN TERR0- 
REM ; but a CONDIT10N, for Want of Performance whereof 
in every reſpect, the ſaid Lands &c ſhould in no Caſe be veſted 
in ſuch Wife of his ſaid Son, nor the Heirs of that Marriage; 
but, on the contrary, that his ſaid Truſtees and their Heirs 
ſhould ſtand ſeiſed of the Premiſſes to the only Uſe and Be- 
hoof of his ſaid Two Daughters and their Heirs, in man- 
ner aforeſaid.” 


The Court unanimouſly held 


1ſt. That all Clauſes and Conditions in Wills, in Reftrarmt of 


Marriage, ought to be conſtrued with the tna Rigour 
and Strittneſs, againſt ſuch Reſtraint, and in Favour of 
the Perſon attempted to be reſtrained. 2055 to 2057. 


2dly. That this Teſtator meant * that his Son's complying 


with either Part of the Alternative ſhould be a Perfor- 
mance of the Condition. ibidem. | 

3dly. That the Son did got incur a Forfeiture, unleſs he 
ſhould break 42th Parts of it: And, conſequently, that 
he did net do ſo by marrying (as the ſpecial Verdict found 
that he did,) a Woman who, at the Time of her Mar- 
riage with him, HAD @ competent Marriage Portion; but 
he married her wir HOUTH any Conſent or Approbation of 
the Truſtees. 161d. 


To Coninge/by Harris, for Ninety Tears, if he ſhall fo long live; 
and after the Determination of that Term, to the Heirs of the 
Body of the ſaid Coningesby Harris; and in Default of ſuch 
Iſſue, to S. E. for Ninety Years, it the fo long lives, and to 
commence from the Death of the ſaid Coninge/by Harris, he 
dying without Iſſue; and, ſubjef? to the Eſtates and, Con- 
tingencies before mentioned, to Roger Elleſton, Son of the 
Vor. IV. PART IV. 8 K ſaid 
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Net 
ſaid F. E. The Court certified “ That it was the clear mani- 


« {eſt Intent of the Teſtator to give an Eſate Tail to ſuch Per- 

„ jon as ſhould be Heir of the Body of Coningeſoy Harris at 

« the Time of the Death of the ſaid Harris, and the Heirs of 

« the Body of the ſaid C. H. Which Intent may take Effect 

« as an Executory Deviſe; and the Freehold, in the mean 

« Time, deſcends to the Teſtator's Heir at Law.” And this 

effeftuates the whole Intent of the Teſtator. 2157 to 2162, 

v. ſupra (under pa. 51.) | 
In Default of Iſſue of my own Body, 1 give deviſe and bequeath 

all that my Manor Cc Fc to J. A. and J. S. and their Heirs ; 
«© upon Truſt &c Sc.“ The Teſtator died a Batehelir, and 
without Iſſue. The Truſtees took a FEE, determinabie when 
the Purpoſe of paying the Teſtator's Debts Legacies and fu- 
neral Expences out of the Rents Iſſues and Profits of the de- 
viſed Premiſſes, in Aid of the perſonal Eſtate, ſhall be per- 
formed. 2166 to 2171. 

It is now ſettled “ that Marriage AND a Child is a Revocation of 
a Deviſe of perſonal Eſtate : But no Caſe has yet holden Mar- 
riage alone to be ſo. 2171. 

The Reaſon is the ſame, as to Deviſes of Land: And it has been 
ſo holden by Parker, Smythe, Adams, Wilmot, De Grey; not 
ſo, by Perrott. ibid. 

A Will ſhall be conſtrued according to the Intention of the Teſ- 
tator, if the Words will bear ſuch a Conſtruction. Accerd— 
ingly, an inperfect ill worded Will was conſtrued to carry an 
Eſtate Tail to all the Grandſons of the Teſtator (Layton) ex- 
cept William Lowndes Stone, the Eldeſt; being the manifeſt In- 

tention of the Teſtator. 2250. See the Caſe next below this. 

The Rule laid down in Shelley s Caſe, „That when the Anceſ- 
% tor, by any Gift Deviſe or Conveyance, takes an Eſtate for 
„Life, with Remainder (mediately or immediately) 79 his 
<< Heirs, in Fee, or in Tail; the Word Herrs is a Word of 
« LIMITATION; and the Eſtate of Inheritance ſhall veſ in the 
'« Anceſtor; and the expreſs Limitation for Life is of no Ef 
ect; was neither doubted nor diſputed ; (though the Rea- 
ſon of it has long ſince ceaſed :) Yet the Queition “ Whether 
«© a Teftator's - MANIFEST INTENT may not control the legal 
Operation of the Word Heirs, as a Limitation; and turn it 
into the Deſcription of a Purchaſer ;* remains ſtill unde- 
cided, and depending in the Houſe of Lords in May 1770. 


2579 to 2582. 


Diſtreſs 
Of Cattle ſurcharged upon a Common. 2426 to 2432. See Com- 


moner . 
3 Caſt- 
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Eaſt⸗India Company, 


Officers and Soldiers in their Service are, by 27 G. 2. c. 9. ſub- 


jected to Military Law and Courts Marſhal. 2420, 2421. 
They contract with their Common Soldiers for a /{ipulated Time: 
But their Commiſſions to their Officers are general and indefi- 
nite. toid. 
A Military Officer in their Service has not a Right to reſign his 
Commiſſion, at / Times and under any Circumſtances, wher- 
ever he pleaſes. 2419, 2420. 


And, clearly, he is an O6ed of their Military Law, as long as he 


remains in their Pay and Service. 2472 to 2477. 


Ejectment. 


Writ of Poſſeſſion has Relation to its Teſte: Though it be not ac- 


tually ſued out till after the Death of the Leſſor of the Plaintiff; 
yet, "if teiled before his Death, it is regular. 1971. 


A regular judgment was fairly obtained againſt the Caſual Ejector; 


the Tenant having aeg to give Notice to his Landlord : For 
which Reaſon, the Landlord moved to ſet aſide the Judgment. 
The Landlord was an Infant; and therefore could not conſent. 
to any Iſſue. 1996, 1997. 
iſt. The Court held that the Poſſeſſion ought not to be changed, 
where there had been no Trial nor Opportunity of trying. 
10 id. | 
2dly. They thought they might add Terms and Conditions to 
the Relief they granted to the Infant. ibid. 
zaͤly. That the Tenant ought to pay the Coſts. ibid. 
4thly. They accordingly et a/ide this regular Judgment and 
W rit of Poſſeſſion; and ordered the Tenant to pay all the 
Cc/ts : Alſo, that the Landlord be made Defendant; and 
not to ſet up any ſatisfied Term, or Truſt-Eſtate; and to 
admit that Z. T. was ſeiſed. 27b1d. | 


Can't be maintained, contrary to the Leſſor's own Covenant. 2209. 


See Leaje. 

A new Trial may, upon proper Grounds, be granted in Eject- 
ment- Cauſes, as well as 1n others. 2224. 

Amendments in Ejed ment are now carried much farther than for- 
merly ; and may be made even in the Time of the Demiſe, to 
prevent being barred. 2448, 2449. See Amendment. 


Where the Produdlion of a Deed is neceſſary, to ſupport the 


Plaintiff's Title. 2484 to 2489, 


Election 
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Election 


To Parliament. 2270. See Bribery, Parliament. 


Erroꝛ 


Upon a Judgment in a Qi tam Action on ꝙ nn. c. 145 2. for 
Money won at Play and the Triple Value of it: Which Judg- 
ment was «fjirmed as to the Recovery of the Debt, but rever- 
ſed as to the Damages and Co's. 2018 to 2022. See Gaming. 
v. infra, 2490, 2491. 

A Judgment in Treland may be amended here. 2156. 

If brought by a Plaintiſ below, the Court (upon Reverlal) may 


give ſuch Judgment as the Court below ſhould have given: It 


brought by the Defendant below, they can only rever/e. 2150. 
In this latter Caſe, they can only reverſe ſo much as the De- 

fendant below complains of. 2490. 

In an Action of Debt on 2 G. 2. c. 24. § 7. for Bribery at an 
Election to Parliament, (or in any popular Action,) no Dan:a- 
ges can be given for the Detention of the Debt. 2490, 2491. 
v. ſupra, 2022. 

Bail in Error on a Judgment in Ejedtment juſtify in Double the 
Rent. 2502. | 


Evidence 


Of a Marriage in Fact is neceſſary in an Action for Criminal 
Converſation. 2059. And in Proſecutions for Bigamy 7bid 

What ſhall amount to Evidence of a Marriage in Fact. 761d. 

A Deduction may be given in Evidence, in an Action for Money 
had and received to Plaintiff's Uſe. 2134. See Ser-. 

Parol Evidence ought not to be admitted, to make a Record 
wrong, or to defeat Juſlice. 2270. 

In an Action for Bribery at an Election to Parliament, on 7, 8 
. 3. c. 25. the TIux of Delivering the Precept to the 
Returning Officer needs not to be proved: For, the Time of 


delivering it, though materia! to the Returning Officer, is im- 


material to this Third Perſon. 2276. 

Where the Production of a Deed is neceſſary, to ſupport the Plain— 
tiff's Title in Ejectment. 2485 to 2489. 

Froduction of 1t—ſhall not in criminal or penal Caſes be required 
from the Defendant, even though he ſhould hold it in his 
Hand in Court: But in civil Cafes, the Court will either force 
the Party to produce it, (after proper Notice,) though it prove 
againſt him; or leave his Refuſal to the Jury, as a ſtrong Pre- 
ſumption. 2489. | 

I Erceptions— 


* 
4 
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Erceptiong—<ce Bill of Exceptions. 


To General Rules What Exceptions are implied. 1986 to 1990. 
See Remanet. 


Executoꝛ. 


In Covenant againſt an Executor, the Judgment muſt be de Bonis 
Teftatorts. 2155, 2150. 


F ato?. 
Where a Bill of Lading is ind'rſed generally, and the Factor indor- 


ſes it as being his own Property, the Queſtion turns upon its 
being a fair Tranſaction, bond fide, upon a valuable Conſidera- 
tion, and without Notice ; or its being fraudulent, and 2 Con- 
trivance to cheat the Principal. 2051. 


Fiſh, 


| Preſervation of it in Fiſh-Ponds and other Waters. 2279 to 
2282. See Conviclion, Statutes (5 G. 3. c. 14.) 


Fiſhery 


In IWawigable Rivers or Arms of the Sea—1s Common and Public, 
It prima facie belongs to the Crown ; and the Preſumption is 


gain] any excluſive Right: Yet an excluſive Right may be pre- 


ſcribed for; but the Proof lies on the Claimer of it. 2165. 
In private Rivers, not navigable, It belongs to the Lords of the 
Sorl on each Side. 2104, 21065. 


Forfett:ire 


Of a public Office concerning the Adminiſtration of Juſtice—Non- 
Attendance is a Cauſe of Forfeiture, if bi,, But a mere jingle 
Inſtauce of Abſence of a Recorder from a Seſſion, without any 
aggravating Circumſtance, is not ſo. 1999 to 2008. See. Re- 
„ 


Gaming. 


Sir Thomas Frederick late of Weſtminſter in the County of Middle/ex, 
Baronet, was ſummoned (in C. B.) to anſwer to Andrew 
Lookup, who ſued as well for himſelf as for the Poor of the 
Pariſh of St. Paul Covent-Gargen in the County of Midaleſex 
PaRT IV. Vor. IV. 8 L afore- 
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aforeſaid, in a Plea that he render to the Poor of the Pariſh 


aforeſaid and to the ſaid Andreu &c. The Declaration charges 
the Offence to have been committed © at We eſtminſter aforeſaid.” 
The Jury find Parcel of the Debt to be owing to the Poor of 


the ſaid Pariſh and to the faid Andrew; and aſſeſs his Damages 


by reaſon of its bemg detained Sc. The Judgment runs thus 
— * It is conſidered that the ſaid Andrew, Ss as well &c, 
« and the ſaid Poor of the Pariſh aforeſaid, do recover &c.” 
« It is alſo conſidered that the ſaid Andrew, who as well Cc, 
« do recover againſt the faid Sir Thomas his Damages aforeſaid, 
« to &c, and alſo 55/7. 19s. to the ſaid Andrew who as well 
« &c, at his Requeſt, for his Coffs and Charges aforeſaid, by 
© the Court here, for the Increaſe, adjudged.” On Error 
brought, Judgment was ir med, as to the Recovery of the 
« Debt ; but reverſed as to the Damages and Coſts. 2018 to 
2022. 
1ſt. Objection was, that the Pariſh of St. Paul Covent- Gar- 
den don't appear to have any Concern in this Matter; the 
Offence being laid at Weſtminſter. Anſwer. It is good, 
after Verdict. ibid. 
2d. A wrong Venue. Anſwered, by 24 G. 2. c. 18. 5 3. 
ibid. 
3d. The Judgment is “ that the /aid Andrew AND the ſaid 
* Poor ſhall recover: Whereas the g Ann. c. 14.5 2. 
fays „the [nformer ſhall recover.” Anſwer. It may be 
either Way. ibid. 
4th. A common Informer can not have Damages for the 
Detention of the Debt, nor (conſequently) Coſts of In- 
creaſe founded upon fuck Damages. Anſwer. The good 
Part of the Judgment may be affirmed; the bad, reverſed. 
ibid. And it was accordingly aftirmed as to the Recovery 
of the Debt; but reverſed as to the Damages and Cofts. 
2022. See Error. 


Cleaning (02 Leaſing—) 


The Right or Privilege, by Law or Cuſtom, of doing it, muſt 


be exerciſed under proper Circumſtances and Reftrictions. 1926, 
1927. | 


Great Seal 


Reſigned by Lord Camden ; delivered to Mr. Charles Yorke ; and, 


on his Death, to Mr. Baron Smythe, Mr. Juſtice Batbur/t, and 
Mr. Juſtice Aton. 2 2506. 


Habeas 
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Habeas Corpus, 


Sued out by a Huſband, againſt his Wife's Friends, to obtain his 
Wife. It appeared, that he had uſed her ill; and the ſwore the 
Peace againſt him. The Court would aft deliver her to him; 


but left her at her own Liberty, and even ordered a Tipſtaff to 
protect her. 1991. 


BÞigh-Uay, 


Indictments for not repairing High-Ways have formerly been ta- 
ken ſtrictly: But, of late, with greater Latitude. 2092. 
Statutes relating to public High-Ways — Timber Carriages (and 
Stone) laden with only One /ingle Piece, are excepted out of 
them; though not out of Turnpike Road Adts. 2260. See 
Statutes. | 

The Statute reducing into One, the ſeveral former made for a- 
mending and preſerving them {7 G. 3. c. 42.) directs (in Set. 1.) 
Annual Liſts to be made in every September, at a Parochial 
Aſſembly. Qu. Who are the eſſential Conſtituents. of that Aſſem- 
bly; ſo that their Abſence would invalidate the Acts of the 
Aſſembly? 2454. See Statutes (7 G. 3. c. 42. 1.) 

The Repair of them lies, of Common Right, upon the whole 
Pariſh: But if a Pariſh lies in Teo diſtinct Counties, an Indict- 


ment may be brought againſt that Part of the Pariſh in which 
the ruinous Road lies. 2511, 2512. 


Horſe-Matches— 


For /e/5 than the Value of Fifty Pounds, (elſewhere than at News- 
market or Black Hambleton,) are prohibited by 13 G. 2. c. 19. 


95. 2433. ; FIR 
If A. and B. run a Match for 25 J. each Side, this is a Match for 


50 J. although A. gave B. 5/. certain, beforehand, to run it. 
ibid. 


Hoſpitals — 


The Governors are not rateable to the Poor Tax; nor the ordinary 
Servants ; nor the Poor themſelves : But Officers, who have 
diſtin& Apartments for themſelves and Families, may be rated. 
None can be rated, but ſuch Perſons who may be conſidered 
as Occupiers. 2435 to 2442. See Poor-Tax. 


Pusbandry 
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Husbandry. 


The Right of Gleaning (or Leaſing } muſt be exerciſed under pro- 
per Reſtriftions. 1926, 1927. See Gleaning. 


Jndictment— 


Againſt twelve Defendants, on 1 F. 1. c. 22.4 5. quaſhed; be- 
cauſe ſeveral Defendants were joined in one Indictment. 2046. 
On 1 G. 1. Stat. 2. c. 5. F 5. againſt a Perſon encouraging and 
abetting, by ſhouting and uſing Expreſſions to incite, as Principal 
in the ſecond Degree. 2073 to 2086. See Riot. 
Objections in Arreſt of Judgment, made and over-rulcd. 
2084, 2085, 2086. See Riot. 
1/7. Not thewn that the Judge was of the Quorum. ibid. 
2aly. No Iſſue joined, upon the Record. ibid. 
3dly. Non conſtat by whom the Juſtices were aſſigned. 251d. 
4thly. Three were indicted: Non conſtat what became of ws 
of them. ibid. 

For not repairing an ancient and common King's Hęgb- ay lead- 
ing FROM the Hamlet of R. in the Pariſh of H. in the County 
of Midd eſe, towards and unto Brentford; and charging ** that 
«© a certain Part of the ſaid King's High-Way, fituate in the 
« Pariſh of H. aforeſaid in the ſaid County of Middlęſex, leading 
« from H. Place-Houſe in the ſaid Hamlet of R. to Stroud- 
« Gate in the ſame Hamlet, in the ſaid Pariſh of H. containing 
« Sc. was out of repair, &c. &c.” 2090, 2091, 2092. 

1/t. Leading from a Hamlet, is a ſufficient Deſcription of its 
Beginning. 2092, 

2dly. There is no Inconſiſtency between the firſt Deſcription, 
and the Deſcription of the Part out of Repair; though R. 
Place-Houſe and Stroud-Gate are both deſcribed as in the 
Hamlet, but the High-Way is (in the Beginning of the 
Indictment) deſcribed as leading from the Hamlet. 
ibid. | 

For Nuſances—are not quaſhed on Motion: They mutt be demur- 
red to. 2116. 

For not repairing a Fligb- May may be brought againit ſuch PAx r 
of a Pariſh as lics in ſuch a County; in Caſe the h Pariſh 
happens to lie within 7wso dilinft Counties, 2507 to 2512. 
See High-Ways. 


Inkozmation 
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Infoꝛmation. 


The Court will not grant an Information for a Miſdemeanour, 
upon a Motion made by the Attorney- General on Behalf of the 
Crown; becauſe, if the Attorney-General thinks that it ought 
to be granted, he may grant it Himſelif. 2090. v. ſupra{under 
pa. 1565.) See Practice. 

Granted dal a Pariſh-Officer (Overſeer,) for procuring a Pau- 
per-Man of another Pariſh to marry a Pauper-Woman of his 
own Pariſh, with Child of a Baſtard; in order to get the Baſtard 
ſettled in that other Parith. 2106. 

For attempting to bribe a Priuy-Counſellor to procure a reverſionary 
Patent of an Office grantable by the King, under the Great 
Seal. 2494 to 501. See Bribery. 

For a Mildemeanour—was amended, the Day before Trial, by a 
ſingle Judge at Chambers, on hearing both Sides, but without 
Corijent on the Part of the Defendant: And this was holden to 
be allowable and regular. The Amendment was by ſtriking 
out the Word Purport, wherever it occurred, and inſert- 
ing initead of it the Word Tenor.” 2529 to 2533 and : 566 
to 257%. 

For Miidemeanours — may be exhibited by the King's S2/icitor- 
ger during the Yacancy of the Office of Attorney-General 


5, 25;6. 2575 to 2577. and that, without ſuggeſting ſuch 


v. acancy. 


Animation in Nature of Quo Marranto— 


Shall not be granted, nor even a Rule to ſhew Cauſe, after TwERN/ 
TY YEARS iet unimpeached Poſſeſſion of a corporate Franchiſe. 
1902, 1963. But within twenty Years, every Caſe muſt ſtand 
upon its own particular Circumſtances: Of which, Length of 
Time may be one amongſt others. id. And if they are very 
ſtrong in Favour of the Poſſeſſion, and againſt the Application, 
the Rule to ſhew Cauſe may be i, with Coffs. 1965. 

The above Limitation was confirmed. The Diſcretion of the 
Court is to be guided by the ach : Length of Time 
is one of them. 2022 to 2024. 2121, But the Length of 
Time (Six Years and one half) was not taken into Conſidera- 
tion in Richard Wardroper's Cale; becauſe his Title to the 
Franchiſe was clear. 2024, 202. 

It is contrary to the Truſt repoſed in the Court by g Ann. c. 20. 
(which was intended for ſpeeding Proſecutions, and to quicken 
the Removal of Uſurpers,) to give Leave to private Informers 
to make uſe of the King's Name and Suit, to call the Validity 
of a Franchiſe in Queſtion ; when ſuch private Perſons apply 
it under very unfavourable Circumitances, 2123, 2121. 

Vor. IV. PART IV. 8 M The 
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The previous Conduct of ſuch private Relators; their Motives and 
Views; and the Conſeguences to the Corporation and to thoſe 
who may hold Rights dependent upon the Validity of the Right 
attacked; may be a good Ground of refuſing to grant an Infor- 

mation. id. 

If the Defendant fails in the Title he has ſet up, Judgment muſt be 

for the Crown. He muſt ſhew a complete Title againſt the 

Crown, at irt; and can't defart from the Title he has ſet up, 
after it has been found againſt him: Nor can he plead /evera/ 
Pleas. If any one material Iſue is found for the Crown, the 
Crown mult have Judgment: But the King has no Neceſſity 
to traverſe any Thing more than the Title ſet up by the Defen- 
dant; nor ſhall the Defendant have a Repleader, aſter a Verdict 
found againſt him. 214 to 2147. | | 

But if bejore Trial he diſcovers that he bras pitched upon the weaker 
of two Defences which he had, he ſhall have Liberty, upge pro- 
per Terms, to quit it and inſiſt on the fronger; wiz. to with- 
draw his Plea and plead de noo, on Payment of Coſts, pleading 
ſoon, and taking ſhort Notice of Trial, and the Proſecutor's 
having Liberty to reply de novo. 2148. 

One Eailif/ alone can not do corporate Acts; if the Charter directs 
Two. 2243. See Corporation. 

Can not be guaſhed on Motion, though both Parties conſent : But 
the Court will d'/charge the Recognizance, if both Sides defire 
and conſent to it. 2297. 

Shall not be granted, after 20 Year's quiet Poſſeſſion. 2524. u 
pra, 1962, 1903. | | 

The Day of making the Rule abſolute for an Information, is the 
Period of the Limitation of the 20 years. ibid. 


Inkoꝛzmation, qui tam &c. 


The Informer can not compound, but by Conſent of the Court : (by 


18 Eliæ c. 5.4 3,4.) 1929. 
On Leave given ? compound, the King's Moiety was ordered to be 
paid into the Hands of the Maſter of the Crown- Office, for the 


Uſe of the Crown. 25d. 


Jngzofling— 
See 5 & 6 Edw. 6. c. 14. § 3. for the Offence; and & 4. for the 
Puniſhment of it. ls 
Jnn-Keeper 


Is not (quatenus Inn-keeper,) within the Bankrupt-Laws. 2067 


to 2009. 
I | Intereſt 
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Intereſt 


On a Writ of Error brought in the Exchequer-Chamber, upon a 
Judgment in this Court, and an Afirmance of the Judgment, and 
a Scire Facias againſt the Bail in Error, they uſed all Methods 
of Delay; ſo that the Intereſt of the Sam recovered exceeded the 
ordinary Cofts : The Court ordered the Maſter to allow Intereſt 
from the Time of the Affirmance. 2128. v. ſupra (under 


pa. 1097.) 
Pilue— 


Needs not to be 797ned upon the Record, upon Proceedings of Oyer 
& Terminer, or Gasl-Delivery. 2085, 2086. 


Judges Divers — 


May be appealed from, to the Court; but are valid, if acquieſced 
in. If it becomes neceſſary to inforce a Judge's Order by At- 
tachment, there muſt then indeed be a previous Motion * to 


«© make it a Rule of Court.” 2569 to 2574. See Amendment, 
Information. 


Judgment 


In Ireland—amendable here in England. 21 <7, 

De bonis propriis. ibid. See Covenant, Executors, Leaſes. 

Was entered up, for the Defendant ; as of the Term when it was 
pronounced ; at which Time he was alive, but is ſince dead, 
2277. 

Of Oufter againſt a Mayor, by Default, ſet aſide ; and Corporators 
let in to defend his Right (upon which theirs depended,) at 
their own Expence, 2279. See Corporation. | 


 Yuriſdiction— 


Inferior ones muſt ſhew that they have Juriſdiction. 2214. See 
Certiorari. 


Juſtification 


Of a Treſpaſs—An accidental involuntary Treſpaſs may be juſti- 
fied: A voluntary One can not, 2094, See Treſpaſs. 
/ | 


\ing's 
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King's Counſel, &c. 


Sir Fletcher Norton quitted the Bar. 5 4 
Mr. Wallace appointed a King's Counſel. v7 


Leaſeg— 


By the Maſter of the Rolls, under 12 Car. 2. No. 49, 1975. See 
Rolls. 

By Gorernors of Colleges in Ireland —mult reſerve more than a Moiety 
of the true Value, at the Peril of the | es8EE. A Leaſe made 
by the Provoſt of Dublin-College did not reſerve more than c. 

But the Provoſt covenanted for himſelf and Succeſſors, to war- 
rant it : But his Executors were not named in the Covenant, 
2154. 

1/2. This Leaſe is void. 2157. 

2dly. If it was not, Qr. Whether the Provoſt's Covenant 
would have bound his Executors. ibid. 

zd y. If it would, yet Judgment ought not to be againſt them 
de bonts proprits. 2156. 

The Owner of a Houle and Brewhouſe enters into Partmer (hip ; 

aſſigns one fifth to his Partner; and covenants that the Part- 

ner ſhall reſide in the Houſe, and that if he himiel! dies, his 
Executor ſhall renew the Leaſe to the Partner. He can not 
maintain an Ejectment againſt the !'artner, contrary to his own 
Covenant. 2209. 

An Acceptance of a new Go0D Leaſe is an implied Surrender of a 
Former. But if the new Leaſe does not paſs an Intereſt ac- 
cording to the Contract and the Intention of the Parties, it 
ſhall not operate as a Surrender of the former. 1980. and 
2213. 


Letters, 


Ju. Whether Poft- Maſters are obliged to deliver them out, within; 
Poſt-Towns; or whether they muſt be ſen? for. 2149 to 
2183. 

But, clearly, a Poſt-Maſter can't demand more than the ſettled 
Rates for ſending them out. ibid. 

Nor can he depart from or retract an eſtabliſhed Uſage © to deli- 
ver them at the Houſes.” 217 

It has been ſince ſettled, in C. B. generally, That in 4 Poſt- 
« Towns, the Poſt-Maſter is bound to deliver them at the Howes 
of the Inhabitants, on paying the legal Poſtage only.” ibid. 
(in the marginal Note.) 


Licn 
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Lien. 


The Courts lean, of late Years, in Fayour of Liens, in Caſes where 
there is either 
1/t. An expreſs Contract. 2221. 
2dly. Or an implied one; from the Uſage of Trade, or the 
Manner of Dealing. ibid. 
zaly. Or where the Defendant has acted as a Factor. ibid. 
But where perſonal Credit only is relied upon, there is no Lien, 
beyond that which is given by the g neral Rule of Law. 
2223. 
A Packer, being in the Nature of a Factor, is intitled to a Lien 
for the general Balance, 2222. 


Limitation 
Of Eſtates — 
Conditional Limitation hat it is; and in what Caſes it may be 
implied. 1929 to 1944. See Devy/e. 

Of Informations in Nature of V% Warrants — was unanimouſly 
fixed to twenty Years 1963 Sec Corporation, Corporator. 
This is analogous to the Limitation of Writs of Formedon, and 

Entry into Lands, and alſo of dormant Bonds, Writs of Error, 


Bills of Review, Redemption of Mortgages, and Proof of Poſſe/- 
ion upon bringing Ejeetments. 1963. 


Literary ꝛoperty 
Fully diſcuſſed. 2303 to 2417. See Authors. 


YL ondoil, 


The Court can net take judicial Notice of the Cuſtoms of London. 
2032. | | 
Calling a Woman Whore,” in London is actionable there. 2418. 

See Prohibition. | 


Mandamus 


To the Juſtices and Clerk of the Peace of Derbyſhire, to regiſter and 
certify a diſſenting Meeting- Houſe, purſuant to the Toleration-At 
(1 W. & M. St. 1. c. 18.) was granted. 1992. 

To reſtore a Recorder. 1999 to 2007. See Recorder, 

On 11 G. 1. c. 4. § 2. ſhall be granted after an Election in Fad, if 


merely colourable and clearly void: For, the Words no Election” 
mean no due, legal, valid Election. 2008 to 2011. The pre- 
ſent Caſe was this — The Perſon elected Mayor, was an Officer 
PART VI. Vor. IV. 8 N in 
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in the Army, juſt gone to North- America, without Probability of 
returning till ofter the Year would be expired. This election 
was holden to be merely colburable, and clearly vid. ibid. 

The Mandamus-AS (9 Am c. 20.) was intended for ſpeeding pro- 
ſecutions, and to eu the Removal of Uſurpers. 2122, 2123. 
See Information in Nature of Quo Warranto. 

A R-turn to a Mandamus ** to admit, Ir hero Cauſe to the contrary,” 
may ſhew one, or mor”, or any Number of Caules ; provided 
they be conſiſtent 201. | 5 

To reſtere an Alderman. Return— © That he had, on ſuch a Day 

(which was a little more than for Months before the Amotion 
© DEPARTED with his Fan from the Borough and it's Liber- 
ties, and intirely lt the fame, with an INTENT to eie 
« with his Fainily, for the future, egerobere; and did from that 
„Time to and at the Time of his Amotion, continually retide 
* out of the Porough and its Liberties; contrary to the Duty 
of his Otfice: And for this Cauſe, they removed him.” This 
Return was diſallowed : This wes % a total Deſ rtion. 2088, 
2089. Sg | 

To go to Election, under 11 C. 1. c 4. § 4. The Sw-aring-71 
mult be before the O Acer hen propding. 2132. 

If a Perſon has a RIiGuT, w:thout any other ſpeciſic legal Remedy, a 
Mandamus hall be granted to him. 2186 to 2191. v. ſupra, 
105. 1266. 165%. 1660. 

To grant Probate of a Will —A * Lis pendens concerning the Va- 

+ lidity of it” is a good Return. 2295. | 


Mariner. 


They may all join in a Suit for Mages, in the Admiraliy-Court: 
And in hat Court, the ip is liable to them, as well as the 
Captain. 1948. And that Court has Furi/di#191 of their Con- 
tracts made in the quite ordinary Way; though it be in Writing, 
and made af Land. 1950. 

But if the Agreement be /þecial, or under Seal, a Prohibition ſhall 
go. 1950, 1951. 

After Sentence, a Prohibition ſhall not go, unleſs the Want of Ju- 


riſdiction below appears upon the Face of the Proceedings. 
2037, 2038. See Probibition, 


Marriage 


All Conditions in Riſtraint of it ought to be conſtrued with the ut- 
moſt Rigour and Strictneſs in Favour of Deviſees attempted to 
be ſo reſtrained. 2055 to 2057. 5 

Alone—1s no implied Revocation of a Deviſe, either real or perſo- 
nal: At leait, it hath not yet been ſo holden by any Caſe. 
2171. 

But 
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But marrying and having à Child, is fo as to perſonal Eſtate; and, 
it ſeems, to real alſo. ibid. See Revocation, Deviſe. 
All Marriage-Contradts are to be looked upon with a Jealous Eye. 
2230. 
Such as are in Reſtraint of Marriage are illegal and void. ibid. to 
2234. 
The following one is of that Kind—* I do promiſe Mrs. Catba- 
* rine Lowe, that I will not marry with any Perſon See her- 
«« ſelf : If I do, I agree to pay to the ſaid Catharine Lowe 
« 10:01 within three Months next after I ſhall marry any Body 
« elſe, Witneſs my Hand and Seal &c. Newſham Peers.” ibid; 
iſt, It is not a Contract “ to marry Catharine Lowe.” 
ibid. 
2dly. Nor is it mutual; neither does her Acceptance of it 
make it mutual and reciprocal. 767d. 


Marchal. 


When a capital Offender, being in the Marſhal's Cuſtody, is to be 
executed, the uſual Place of duch Execution is St. Thomas a Wa- 
terings. 2080. 

The Appointment, Tenure, and Oath of the Marſhal. 218 3, 
2184. See Statutes. | 
The general Order made upon the Appointment of a new Mar- 

(hal, for the Recaption of Priſoners. 2185. 

On the Appointment by the Croron, of a new Marſhal, purſuant to 
27 C. 2. c. 17 § 2. the old Tiplaves, who had been appointed 
by the late Marſhal, were not required to give larger ng 
than they had given before. 2614. 


Maſter of the Rollg—sce Rolls. 
Mecting-Houſe— 


e to regi ler and cert ify one, purſuant to the Toleration- 
Act (1 . & M. St. I. c. 18.) 1991, 1992. v. Mandamus. 


Mutual Debtg—5ec Lien, Set-off, Statutes. 


It is agreeable to natural Equity, that croſs Demands ſhould be ſet 
off againſt each other. 2220. 

Pofitive Law firſt provided for it, in the Caſe of Bankrupts; and 
afterwards, incompletely, by 2 G. 2. c. 22, F 13. and 8 C. 2. 
c. 24. Y 5. 2221. 

But, of late Vears, Courts lean on the Side of Liens. ibid. See 
Lien. OS 


J2elw 


_—_ 


— 
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New Trial 


Por Exceſſiveneſs of Damages—See Verdict. 

In an Action for a malicious Proſecution—Want of probable Cauſe 
was objected, but not verified. It is ſential, as well as Ma- 
lice. See Action for malicious Proſecution. 1974. 

After two concurring Verdicts, may be granted; upon ſufficient 
Circumſtances : It is d:/cretionary, and depends upon the par- 
ticular Circumſtances. 2109. 

It may be granted in EjeZment-Caſes, as well as in other Caſes ; 
upon proper Grounds. 2224, 2225, | 


Non pros: 


For Want of declaring within Time, in Treſpaſs againſt ſeveral 
Defendants, ought to be aint; not ſeveral, One for each De- 
fendant. 2418. 


Non⸗Suit 


May be ſet afide, upon proper Grounds properly ſupported: As 
where a Judge at Nei prius Nonſuits a Plaintiff, and is miſ- 
taken. 1986. 


Nulance— 


Indictments for Nuſances are not quaſh:d on Motion : They muſt 
be demurred to. 2116. 


Obiter Sayings— 


Even of the greateſt Judges, are not to be depended upon, if con- 
trary to deliberate Determinations. 2968, 


Oꝛders 


Of Seſſions quaſbing a Poor-Rate, upon an Appeal, generally, 
without giving any Reaſon why they quaſhed it—1s a good Order. 
They are not obliged to ſpecify their Reaſons. 2103. 

Of Seſſions declared a Priſoner irrelievable on 5 G. 2. c. 41. be- 

cauſe charged with an Outlaury; and remanded him. This 
Negative Judgment is a Nullity. 2120, 2127. 

May be taken of the File, and remanded, where excluſive Juriſ- 
diction is given to the Juſtices of Peace, 2522. See Certiorari. 

Quaſhing a Poor-Rate made on the Governors of St. Bartholo- 

1 | mew's 
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.mew's Hoſpital. 2435 to 2442. v. ſupra, (under pa. 1063) 
And ſee Heſpitals, Poor-Tax. 


Orders of Removal, = | 


See the Quarto Edition of my Settlement-Caſes. | = 


Outlawry, ih 


The Defendant was outlawed, after Conviction upon Two Infor- | 
mations for Criminal Miſdemeanours. Reſolved — * 
41ſt. The Defendant ought not (unleſs under very particular | 4 
Circumſtances,) to come in, gratis, in propet Perſon, if 

at the Return-Day of the Capias utlagatum: He-ought Wh 
regularly to come in Cuody of the Sherif, by a Return of 9 

| 


«© Cepr Corpus. 2531 to 2535. 

2dly. Ontlawry in Criminal Cafes differs greatly from Out: 
lawry in Civil Caſes. 2548 to 2555. 4 

zdly. Wherein that Difference conſiſts, ibid. . 1 

4thly. Before 3 Ann. A Writ of Error in any criminal Caſe 1 

was held to be merely ex gratid. 2550. But fince 3 Ann. | 
it ought not to be denied, in Caſes under Treaſon and 9 
Felony, where there is probable Error: Which the At- "ik 
torney-General ſhould examine into, before he grants his N | 
Fiat. Such Fiat is previouſly neceſlary to the iſſuing of 4 
the Writ of Error. 2550, 2551. þ 

5thly. But in Caſes of 7. reaſon and Felony, the King's Plea- 1 

fure „to deny the Writ” is concluſive; be the Error 4 
ever ſo manifeſt. 2551. | 11 

6thly. Since 3 Ann. It became an important Queſtion, in "i 
all Crimes under Treaſon and Felony, ** WHAT 1s an Er- 10 
« ror.” And ince that Time, the Court has not given 
Way to trivial Objections, though confeſſed by the Attor- 
ney-General. idem. i 

7thly. Such an Information may be brought by the King's | 
Solicitor-General ; without Juggeſtng e that the Office of 
«© Attorney- General is vacant. 2553 to 2555. 4 

8thly. Proceſs of Outlawry lies upon Informations of this 
kind. 2556, 2557. 

.gthly. Every Offence committed agarn/t the Peace ſubjects 
the Delinquent to the Proceſs of Outlawry ; even though 
there be no afual Force. Force is not the Criterion, on 
which the Proceſs of Exigent was founded at Common- 
Law. 2558, 2559. 

1othly. Proclamations were not neceſſary: They are not re- 
quired, in ths Cate, either by Common-Law, or by any 
dtatute. 2559. 
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11thly. If they had been neceſſary, this Return of them is 
799 lch; being only © I have cauſed public Proclamation 
«© to be made, in Manner and Form as I am within com- 
« manded. ibid. 

12thly. The firſt Exaction was returned to be“ at my County- 
« Conrt held at the Three Tuns in Broob-Street near 
« Helborn in the County of Mrddleſex :* And the other 
Four, „at my County-Court held at the ſame Place.” B 
this Return, it is ſhewn, and does appear, (excluſive of the 
requilite technical Form,) ** that this County-Court was 
« the County-Court of Middleſex, and not of any other 
„% County:“ and alſo ©* That Brook-ftreet near Holborn 
lies in the County of Middleſex.” 2560, 2501, 

13thly. But a TFN AL FORM of Words, in the Deſcrip- 
tron of the County-Court at which an Outlaw is exacted, 
is requiſite : vis, that after the Words “at my County- 
« Court,” ſhould be added the Name of the County; 
and after the Word * held,” ſhould be added © ror 
*« the County.” 2463 to 2565. The Authorities“ that 
« ſuch Words are formally neceſſary, begin from 7 Jac. 
1. as to the former Expreſſion ; and from 18 C. 2. as to 
the latter. 2565. 

14thly. For Want of theſe technical Words, the Outlawry 
was REVERSED; as the Authorities were on the favour- 
able Side, in a Criminal Caſe highiy penal: though it was 
acknowledged that there is neither Law, Reaſon, nor 
Common Senſe, in requiring them; and that it does moit 
manifeſtly appear upon this Record, “ that the Court in 
« Queſtion was of, and holden for the County of Middie- 
e 


Dacker— 
Where he has a Lien for the general Balance. 2222. 


Pariſh— 


Their Obligation to repair High-Ways. 2511, 2512. See 
High-Ways. | 


Parliament. 


The Precept (under 7, 8 V. 3. c. 25. F 1.) ought to be directed 
to the Returning Officer. 2270. 
The TI ux of the Delivery of it to the Returning Officer may be 
material to be proved in an Action againſt the Returning Offi- 
cer himſelf; but not in an Action againſt a Third Perſon, for 
Bribery. 2275, 2270. | | 
I 


Party: 
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Darty⸗TMalls 


Between Stables. 2298. See Statutes (11 G, 1. c. 28.) 


Dhyſicitans— 


Their Incorporation, Conſtitution, and By-Laws. 2186, 2187. 

Qu. Whether London-Licentiates are Members of the College, or 
not. 2194. 

Candidates are to be examined by the Comitia minora: But their 
Approbation is not final. They are to be propoſed to the Comi- 
tia majora ; and elected by them ; before they can claim to be 
admitted. 2188 to 2194. See Mandamus. 
uv. Whether Licentiates have a Right to demand ApMiss10N 
into the College. 2196 to 2202. 

Clearly, they have no Right to Vote at Corporate Elections, be- 
fore actual Admiſſion. ibidem. 

They can not, by their Py-Laws, legally reſtrain the Number of 
Fellows. 2197 to 2201. 


PLAY — 


Rui tam Action upon 9 Ann. c. 14. 2. for Money won at Play and 
its triple Value, how to be brought, and what the Judgment. 


2018 to 2022, See Gaming. 


Pleading 


To an Information in Nature of a 2% Warranto, where a Defen- 
dant has Two Titles. 2143 to 2148. See Information in Nature 
of Quo Warrant. 

Matter of Subllance muſt be pleaded: But Matter of Inducement 
only may be given in Evidence upon the general Iſſue. 2469. 
So may the Matter of an exenipling Provo contained in the ſame 

AQ of Parliament which gives the Penalty. id. 
The Defendant having been taken in Execution on a Ca. Sa. was 
_ afterwards diſcharged out of Cuſtody, by Conſent of the Plaintiff, 
upon agreeing to pay certain Sums at ſtipulated Times ; Part 
of which he had paid : But failing in the remaining Payments, 
the Plaintiff brought an Action of Debt upon the old Judgment. 
This Matter being thereunto pleaded, the Plaintiff in his Re- 
plication acknowledged it; and yet concluded with demanding 
the wwhole Sum due upon the old Judgment. Defendant de- 

murred ; and had Judgment. 2483. 

iſt. An Action of Debt will not lie on the old Judgment, af- 
ter a Ca. Sa. and Diſcharge by Conſent of the Plaintiff. 


ibid. 
2dly. 
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2dly. The Replication is repugnant, in demanding the whole 
Sum, after acknowledging to have received Part. ibid. 


Policy of Jnſurance, 


Da Coſta underw rote a Policy inſuring to Michael Firth “s loſt or 
* not loſt, Liſbon to Fa/mouth or what other Port in England 
«© where his Majeſty ſhall direct his Packets appointed between 
« Liſbon and England, being on each and every Packet- Boat 
„ which ſhall ſail on the ſaid Voyage; to commence the firſt 
% Day of Ofober 1763, and to continue One whole Year or to 
« the firſt Day of October 1704 incluſive; upon any Kind of 
Goods and Merchandiſes whatſoever ; beginning the Adven- 
« ture immediately from the loading ſuch Goods and Mer- 
« chandiſes at Liſbon, and to continue till ſafely landed.“ It 
was agreed to be lawful to ſtop and ſtay at any Port or Place 
-whatſoever, without being deemed a Deviation, without Pre- 
judice to the Inſurance. *© The ſaid Goods and Merchandiſes, 
«© by Agreement, are and-ſhall be valued at the Sum inſured on 
„ ſuch Packet Boat, without further Proof of Intereſt than 
© this Policy: And to make no Return of Premium for want 
© of Intereſt, being on Bullion or Goods.“ In Caſe of Loſs 
or Misfortune, it was to be lawful for the Aſſured and their 
Servants totravel for the Defence or Recovery of the Goods, 
without Prejudice to the Inſurance: To the Charges whereof 
the Aſſurers were to contribute, according to the Quantity of 
his Sum inſured. The Conſideration was Ten per Cent. And 
in Caſe of Loſs, the Aſſured to abate Nothing. All other 
Goods, except ſome which were particularly ſpecified, were 
to be.free from Average under Three Pounds per Cent; unleſs 
general, or the {hip ſtranded 
'The ſaid Firtb, the Inſured the now Defendant,) had an Inte- 
reſt, in Bullion, on Board the Hanover-Packet, being One of 
the King's Packets between en and England: Which Pac- 
ket was, on the ad of December 37063, totally loft, off Fulmouth, 
in a Voyage between Liſbon and Falmouth. 
The Loſs was adjuſted, in Writing under the Policy, in the 
Words following— Adjuſted a Loſs on this Policy, at 1004. 
« per Cent. The Hancver Packet, Captain Sherborn, being to- 
„ 7ally loſt at Ea mouth. Shoul! .a'y Salvage hereafter be re- 
„ covered, the Inſured promiſes to reſund to the Inſurers 
«© whatever he may ſo recover, in ſuch Proportion as the Sum 
«« inſured bears with the whole Intereſt. London, the 23d of 
Oclober 1764, for Richard Seward— Michael Firth.” Da 
Cojta accordingly paid this Adjuſtment to Firth. 
In April 1765, the Iron Trunk which contained all the Bullion 
was fiſhed up: And thereby, All the Bullion recovered, witb- 
- | 


a 


out 
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out ANY Loſs or Prejudice whatever; and delivered to Mzichaet 
Firth, the now Defendant. But the Defendant Firth, Ex- 
pence of Salvage amounted to 631. 8s. 2d. and deducting that 
Sum for Salvage, the Nett Proportion of the Defendant's Share 
came to 206/. 115. 9d. The Plaintiff Da Coſta's Proportion 
thereof, in reſpect of his Subſcription, amounted to 48/. 4s, 
which was paid into Court, upon the preſent Action. 

The preſent Action was an Jndeb:itatus aſſumpjit brought by Da 
Coſta, the Inſurer, againſt Michael Firth, the Inſured, for 2001. 
for ſo much Money had and received by Firth to his Uje. On 
Non aſſumpſit pleaded, Iſſue was joined; the Caule tried; and 
the above Cate ſtated. The Queſtion was“ Whether the 
„ Plaintiff, upon this Caſe, is not intitled to recover in this 
% Action.” 1966. 

The Court ordered the Po7ea to be delivered to the Defendant : 
For, the Adjuſtment ſhews, that each Side had given it up as 
a total Lois. It was a ſolemn Abaudonment, and an Apree- 
ment © that the Inſurers ſhould be content with Salvage in 
* ſuch Proportion as the Sum inſured bears to the whole Inte- 
6. felt... 1070: 

They held it to be a mixed Policy, and of a peculiar Sort, and a 
valued Policy; but a Fair One, and without Fraud or Miſre- 
preſentation, and within the Exception of 19 G. 2. c. 37. And 
therefore the Inſured was intitled to receive as for a fetal Loſs. 
The Inſurer agreed to the Value; and is concluded to diſpute 


it. 1969, 1970. 


Podꝛ⸗ Tax. See Orders, Statutes, (43 Eliz. Fg § 1.) 
Manors, Quit-Rents, Heriots, Hoſpitals, Rates, Mines, 
Overſcers. 


A Superintendant of Salt-Works, receiving a Salary by monthly 
Payments, and removeable at Pleaſure, was rated to the Poor, 
* upon the Account of his Salary only.” The Court held, 
that this is not ſuch a Species of Property as can be rated to the 
Relief of the Poor, as perſonal Eſtate within the Pariſh. 2014, 
2015. | 

Perſonal Property and Stock in Trade — Whether rateable to the 
Poor-Tax, or not. 2294. 

Is to be paid by the Occupier: And the Perſon rated muſt be ra- 
ted in that Character. 2439. 

Hoſpital-Officers may be rated as Occupiers, for their diſtinct A- 

artments. ibid. | 

But Hoſpital-Servants can not: Neither can the Corporation. 
ibid. | 

The Poor in Hoſpitals are properly the Occupiers : But they can 
not be rated at all. ibid. 
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Poſt⸗Maſter. See Letters. 
Poundage, Sce Sher ff. 


Pꝛactice. 


A IWrit of Poſſeſſion, upon a Judgment in Ejectment, zefled before 
the Death of the Leſſor of the Plaintiff, but not actual ſued out 
till after his Death, is regular: It has Relatiin to the Teſte. 
1971. | 

c Hoon a Remanet. 1986 to 1990. Sce Remanet. 

Attorney for Plaintiff neg/eeting to charge the Defendant being in 
Cuſtody, with a Declaration, within Two Terms, is liable to 
the Plaintiif in an A&7on, but not in a ſummary Way, 2060 
to 2003. See Attorney. 

The Court will not grant an Information for a Miſdemeanour, 

upon the Motion of the Actorney-General on behalf of the 

Crown ; becauſe he may do it himſelf, if it appears to him to 
be proper. 2090. v. ſupra (under pa. 1565.) 

Security for anſwering Coſts —not required of a Foreign Plaintiff, 
nor of a Plaintiff gone abroad, having left no Effects in England. 
2105. 

A Defendant under an Attachment muſt anſwer Interrogatories: 
He can't come in, and confeſs the Contempt, before anſwering 
Interrogatories. 2100. 

Bail is excepted to, and therefore does not juſtify ; but omits get- 
ting his Name /iruck cut of the Bail- piece: He may, when at- 
tached, apply for an Exoneretur, to be entered nunc pro tunc. 
2107. See Bail. 4 

Indictments for Nuſances—muſt be demurred to: The Court do 
not quaſh them on Motion. 2116. 

About holding to ſpecial Bai The King's Bench and Common 
Pleas differ, where an Action of Debt is brought upon a Tudg- 
ment for upwards of lol. but the Original Cauſe of Action was 
under 107, The former diſcharge on Common Bail: The Lat- 
ter require ſpecial. 2118. 

Rule to ſhew Cauſe why Coſts ſhould not be paid to the Proſecu- 
tor out of the Money levied on a forfeited Recognizance. The 
King 1s only a Truftee for the Party. 2119 

Concerning Ces on removing an Indictment by Certiorari at the 
Inſtance of the Defendant; where the Defendant has been 
convicted and fined, and the Proſecutor has received a Third 
of the Fine. 2126, See Coſts. 

Concerning allowing 1ntere/f, upon Afirmance of Ffudgments. 
2125, See Intere/t, 


1 On 
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On a Reſcue returned. 2129. See Attachment, Reſcue. 

Motions in Arrefl of Judgment muſt be made within the y Four 
Days of the Term: But Sunday is not to be eſteemed One of 
the Four, 2130. 

Of ſurrendering Principal, by Bai They have till the guarto die 
poſt (ſedente Curia,) where tis by Original. 2134. See Bail. 
Warrant for a Tales, on a Trial in a County Palatine—is to be 

from the King's Attorney-General. 217., 2174. 

Concerning delivering Dec/arations bythe By. 2181. See Declaration. 

Rules of Practice may be di/penjed with, or relaxed by the. Court, 
upon ſufficient Reaſons; being only made in Advancement of 
Jullice; - 22-1; 

Variance between Declaration and Proceis. 2417. See Vari- 
ance. 

A Nin pros : againſt the Plaintiff, for not declaring within Time, 
in an Action of Treſpaſs againſt ſeveral, ought to be joint; not 
a diſtinct One for each Detendant. 2418. 

A Bcire facias in Error needs not lie Four Days in the Office; as 
a Scire facias again/t Bail muſt. 2439. 

A Plaintiff obtained Judgment. The Defendant brought a Writ 
of Error, and tranſcribed: And it remains undetermined, 
The Plaintiff brought an Action of Debt upon his Judgment, 
and got Judgment by Default; and took out Execution. The 
Court ed his Proceedings, till the Writ of Error ſhould be 
determined. 2454, 2455. 

On the lat Day of a Term, a Motion “ to anſwer the Matters of an 
« Affidavit” can not be made. 2502, v. ſupra (under pa. 
681.) 

fee, Bail had juſlified, the Plaintiff's Attorney (without diſcloſing 
this) obtained a Side-Bar Rule “ to diſcontinue upon Payment 
„ of Coſts;” and then brought a new Action. The Court 
diſcharged the Side-Bar Rule. 2502, 2503. 


Pꝛincipal and Acceſſary. 
Principal in the ſecond Degree. 2073 to 2086. See Riot. 


inting— 


When and where, and by whom, firſt invented: And when, how, 
and by whom, firſt introduced into England. 2410 to 2416. 


Pꝛiſon. Putſoners— 


Not charged with a Declaration within Two Terms, are intitled to 


be diſcharged ; and the Plaintiffs Attorney liable to an Actton 
r 


——— — 
— 


” * 1 | 
— —— 


— — 
—— — 
— 

— 2 


— _ — —_— 
— —_—— — — — 
— D7w4c —„U: 
— 

. — » 
— 1 - 


_— ———— — 

— — — as 
— —— 

. — -> - 


— 
— — —V—— 


, K —_— — A 
— 2 q = — — — — — — 
— — —— — — = — - 
pe — — - - — — — — — 
— JH — = = : — — - = = . — : - - : 
n — — a K — — — cms — 2 * 
— hy - — — — — 2 — . — — — — — =_ Zz — — 2 = — — a 
— - 5 - — — — = 
_ - — — — — — A - - — — 
— —— — — — — _ 
_ = — - — 
AU 2 


— — — — 
— ——— — 
— Do — — * 
a — — 
— 


— 
— — 
— — m 
— 4 — — — 


= — — — 

—ͤ—— OS — . — — 

— — 

- a - 2 
—— 


A T ABLE of the Principal Matters. 


his Neglect. 2060 to 2063. See Attorney, Practice, Statutes 
(4G 5 W. & M. c. 21.) 

Brought up to the Seſſions to be diſcharged on 5 G. 3. c. 41. The 
Seſſions declare him irrelievab e becauſe charged with an Out- 
latory; and remand him. This negative Judgment is a Nullity. 
2119, 2120. and 2127. 

Fined for Perjury—can't be diſcharged as an inſolvent Debtor, 
This is not a Debt, but a Puniſhment. 2142. 

The Act of 32 G. 2. c. 28.5 13. conſtrued favourably for them. 


2526. 
PDꝛohibition— 


To the Admiralty-Court, in a Suit there, for Scamen's Wages, ſhall 
go, if the Agreement be Hpecial, or under Seal. 1950, 1951. 
See Mariners. Conhrmed poſt Pa. 2037, 203”, But 

After Sentence, a Prohibition ſhall not go, unleſs the Want of 
Juriſdiction in the Court below appears upon the Face , the 
Proceedings 2030 to 2040. 

If the Ground of applying for a Prohibition be dehors the Pro- 
ceedings, the Truth of the Suggeſtion muſt be verified by 4/- 
fidavit : Otherwiſe, if it appears upon the Face of them. 
ibid. 

To the Conſiſtory Court of London, in a Cauſe for calling © Whore” 
in London — There muſt be Afidavit of the Cuſtom, and that the 
Words were ſpoken there. 2032. 

3uch a Cuſtom muſt either be pleaded, or verified by Afidavy : 
A Suggeſtion alone is not ſufficient. 2039, 2040. 

Lies to the Spiritual Court, to ſtay their Proceedings for calling 
* Whore,” in London, where the Words are, by the Cuſtom, 


actionable. 2418. v. ſupra, 2032. 


Pꝛoperty 
Literary—fully diſcuſſed. 2303 to 2418. See Authors. 


Quo Tarranto, Sec Information in Nature of a 
Quo Warranto. | 


Ramſgate-Harbour. 


The Duty impoſed by 22 G. 2. c. 40. is not payable by Veſſels 
not going through the Downs, but paſſing by the North-eaſt Side 
of the Godwin-Sands. 2258. 


Rates. 
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Rates, 


A Por-Rate was quaſhed generally, by the Seſions upon an Ap— 
peal, without giving any Reaſon why. They can't be compel- 
led to ſpecrfy their Reaſons : It is left to them, to exerciſe their 
Diſcretion. 2103. v. mfra, 2494. 

Perſonal Property and Stock in Trade - whether rateable, or not. 
2294. 

Poor- Rates made upon Governors of Haſpitals, or their Officers 
(having diſtindt Apartments,) or their ordinary Servants. 
2435 to 2439. See Hoſpitals, Porr-Tax. 

Whoever is rated to the Poor, mult be rated as Occupier, ibid. 

A Poor-Rate confirmed by the Seſſions ſhall not be ſet aſide, unleſs 
it appears manifeſtly to be unequal. 2494. v. fupra, 2103. 
The Rate in Queltion aſſeſſed Occup:ers of Lands, at three- 
fourths of the yearly Value; and Occupiers of Houſes, at bo- 
fourths: To which, all the Pariſh had agreed; and yet One of 
them, long afterwards, appealed from it The Court refuſed 
to quaſh the Order of Seſſions which confirmed it. ibid. 


Recoqnizance— 


Forfeited —The King is only a Truſtee for the Party. 2119. See 
Practice. 

Under ; & V. & M. c. 11. § 2, 3. (made perpetual by 8 & 9g 
I. z. c. 33.) where the Defendant has been convicted and fined ; 
and the Proſecutor has received one-third of the Fine: So much 
ſhall be deduded out of the Cots. 2126. See Cofts, Certiorari. 


Recozder. 


A wilful Neglect to attend the Seſſions, is a Cauſe of Forfeiture : 
But a ſingle Inſtance of Abſence, where Nothing of Importance 
was expected or likely to happen, nor any Notice given to at- 
tend, is not ſo. 1999 to 2000. 


Relation. —>ce Fiction, Telic, Pleading, Declaration. 


An Admittance relates back to the Time of the Surrender. 


1961, 1902. | 

So does a Diſſeiſees Entry or Releaſe, to the Time of the Diſ- 
ſeiſin. ibid. 5 

So, an Eſcheat after the Date of a Will. ibid. 

Of a Conveyance—The whole of it ſhall be taken together : And 
the ſeveral Parts of it ſhall relate back to the principal Part. 
1962. 
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Of a Writ of Poſſeſſion, to its Tele. 1971. Ste Ejetment, 
Practice. 


Remanet. 


If a Cauſe goes off upon a Remanet, the general Rule is, That 
e the Coſts occaſioned thereby ſhall attend the Event of the 
* Cauſe.” 1990. But this general Rule implies an Excep- 
tion of ſuch particular Caſes as are clearly-diſtinguiſhed by their 
Circumſtances, from being within the Reaſon and Principle of 
the general Rule: Provided the Application be in due Time. 


ibid. 
Reſcue— 


Fine for it. 2130. See Sentence, Attachment, Practice. 


Reftozation-Day. 
Only one Judge goes to Weſtminſter-Hall : But neceſſary Buſineſs 
may be done. 2089. 


Return— 


To a Mandamus—may contain one, or more, or any Number of 
Cauſes; provided they be con/ji/tent with each other. 2044 to 


2046. 


Reverſioner 


May bring an Action for an Injury done to the Value of the Inhe- 
ritance. 2141. 


Revocation 


Of a Will -A ſubſequent Admittance according to the Tenor of a 

rior Surrender, is no Revocation. 1962. See Copybold. 

Of a Will—A Remainder-Man in Fee makes his Will: After- 
wards, the Tenant for Life dies, in the Teſtator's Life-Time. 
The Will is not revoked thereby. ibidem. 

Of a Will—by Alteration of Circumſtances; and particularly, by 
marrying and having Children. 2167 to 2171. 

1ſt. As to ferſonal Eſtate — Marriage and a Child, is a Revo- 
cation: But Marriage alone has not yet been ſo holden. 
2171. 

10 to real Eſtate The Reaſon is the ſame: And great 


Opinions have been ſo. ibid. See Deviſe. 
4 Of 
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Of a Will of Lande It was made in 1757: The Teſtator duly 


executed a ſecond, in 1763, Both of them deviſed the Lands 
to the Defendant. The former was never cancelled: The latter 
was cancelled by the Teftator himſelf. Both were in his Cuſtody, 
at his Death. The firſt Will Hands good. 2514, 2515. 


Riot. 


John Royce was indicted at a Seſſion of Oyer and Terminer on 1 C. 
I. Stat. 2.C. 5. 5. for a capital Felony, as principal in the ſe- 
cond Degree. A ſpecial Verdict found, that he and divers 
others unknown, to the Number of One Hundred and more, 
did with Force and Arms, unlawfully riotouſly and tumultu- 
ouſly aſſemble together, to the Diſturbance of the public Peace; 
and being ſo aſſembled, divers of them did with Force and 
Arms, unjawfully and with Force, feloniouſly begin to demo- 
liſh and pull down a Dwelling-Houſe in the Indictment ſpe- 
cified ; and that Royce was preſent, and did then and there en- 
courage and abet the ſaid Perſons unknown in beginning to de- 


moliſh and pull down the faid Dwelling-Houſe, by then and 


there SHOUTING and uſing EXPRESSIONS to incite the ſaid 


Perſons unknown ſo to do: But that he did not with Force be- 
gin to demoliſh or pull down, or do any Af with his own Hands 
or Perſon for that Purpoſe ; otherwiſe than as aforeſaid, 2073 
to 2080. 
1ſt. This Offence, which was before this Act of Parliament 
only a Miſdemeanour, is by it made Felony without Benefit 
of Clergy. 2078. 2080. 
2dly. Perſons preſent, aiding and abetting, are Principals in the 
ſecond Degree, and are within this Statute, and ouſted of 
Clergy. 2076. 2081. 2081. 
3dly. This Verdict ſaſſiciently finds this Man to be a Princi- 
pal in the ſecond Degree. 2083. 
4thly. The following Objections in Arreſt of A 
were over-ruled : vig. 
1ſt. The Commithon of Gaol-Delivery does not, as ſet 
out, ſhew that the Judge was of the Quorum. 
2084. 
2dly. No Tſue is joined upon this Record. ibid. 
= Non conſtat by whom the Juſtices were aſſigned. 
ibid. 
4thly. Three were indicted : But it don't appear what be- 
came of the other TWO. Therefore the Record is in- 
complete. 2085, ; 


Rivers— 
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Rivers — 
Fiſhery in them. 2162 to 2165. See Fiſhery. 


Rolls, 


Leaſes by the Maſter of the Rolls for the Time being, under 12 
C. 2. No. 49. 1975. 

1ſt, They may be made in Triſt for himſelf. 1979, 1980. 

2dly. Though the Proviſo reſtrains from making any new or 
concurrent Leaſe (after having been once letten according 
to the Power,) until within feven Years of the Expiration 
of the Leaſe in being, nor for longer than 21 Years from 
the making; yet this Reſtriction is not confined to Expi- 
ration by E-ffux of Time, but includes Surrenders, and may 
be repeated toties quoties upon proper Surrenders ; fo that 
the Reverſion be not charged for longer than 21 Years in 
the whole. 27 | 

zdly. The Acceptance of a new Leaſe implies a Surrender of 
the old one. ibid: Provided the new Leaſe be a good 
one. bid, 


Rules and Pzactice of the Court. Sec Practice. 


Rules of Practice may be d/þpenſed with or relaxed by the Court, 
in Advancement of Juſtice. 2271. See Practice, New 
Trial. 


Rules , General. 


What Exceptions are implied. 1986 to 1990. See Remanet. 
They ought not to be laid down /o ſtri&ly and rigidly, as to occa- 
ſion greater Inconveniences than they were intended to prevent. 


1996. 
Stire Factas 


In Error needs not lie four Days in the Office; as a Scire facias 
againſt Bail muſt. 2442. v. ſupra, 1723. 


Seamen. Sce Mariner. 
Security foꝛ Coſts. See Coſts, Practice. 


Sentence 


— 
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Sentence on Cziminals— 


On 5 & 6 E. 6. c. 14. for Hreſlalling the Market. See the Stat. 
itſelf, §3 & 4, and Title © Ingreſſing. 

On 5 G. 1. c. 27.4 1. is, for the firſt Offence, a Fine not exceed- 
ing 1ool. and Impriſo:ment for three Months, and till Fine 
paid: For the ſecond Offence, Fine at Diſcretion; and Impri- 
fonment for twelve Months, and till Fine paid. 2026. 

On 23 G. 2. c. 13. F 1. (on the fame Subject, againſt enticin 
Artificers abroad,) For the firſt Offence, 500 J. for each Artifi- 
cer ſeduced; and Impriſonment for z7weive calendar Months 
in the common Gaol, and till the Forfeiture be paid. 
011. | 

On Return of x R (upon meſne Procels) is diſcretionary : 
Contrary to J. Jones, 198 and 2 Sale. 586. Both of which 
Caſes aflert the canſant Fine to be four Noble each. 

2130. 

on Mr. „i ges- for his two Libels, ſeditious and obſcene.) 
1874 

Of I prijenment—may be 79 commence at a future Time; viz. from 
and after the Determination of an Impriſonment to which he 
was before 4entenced for another Offence. ibid. and 257 


Set⸗Ot— 


Ne-1s not to be pleaded or given Notice of, by the Defendant ſued 
in an Action for Money bad and received to the Plaintiff's 
Uſe; where the Defendant had paid the Plaintiff his whole 
Demand, except what he retained for his Labour and Service: 
He may give this in Evidence, without Notice. 2134. 

This is not a C Demand, or mutng/ Debt; but a Charge, out 
of the very Sum demanded. id. 


Sherilt. ce Return, Bankrupt, Pauncl. 


Poundage— is by 29 Ebz. c. 4. For every twenty Shil inge, tviclve 
Pence, for the firſt 100 J. and fx Pence for every twenty Smil- 
lings of the Reſidue. 1951. | 

But the Crown are not bound by this Act. bid. and 1983. 

However, an Action brought in the Exchequer by the Sheriffs 
of London, upon a Bail-Bond taken by them in their own 
Names, for the Appearance of a Defendant taken up upon an 
Exchequer-Proceſs on the Proſecution of the King's Attorney- 
General on Behalf of the Crown, for Cuſtom-Houſe Penaltics 
and Forfeitures; and a Teſſatum capias ad ſatigſaciendum to 
the Sheriff of Hertfordſhire againſt the Bail; can not be con- 
ParT VI. Vor. IV. 8 R ſidered 
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fdered as the Suit of the Crown, though averred to be for the 
Bene/it, and on the Behalf, and at the Expence of the Crown : 
Nor ſhall the Sheriff who executed it, be precluded ſrom his 
Poundage. rid. | 

On taking a Perſona upon a Capias Utlagatum, what he is to do. 
2537 to 2512, See Outlawry, Statutes (4 & 5 NV. & M. 
Ee. 18.) 


Slander of Title. 


To maintain ſuch an Action, there muſt be MALtce, either ex- 
preſs or implied. 2425, 2426. And the Words ſpoken mutt 
go to defeat the Plainti s Title. | 

If they are ſpoken, to protect a Perſon's own Property, and 
prevent hrs from being cheated, the Speaker is excuſable. 
ibid. 

The Attorney delivering ſuch a Perſon's Meſſage, is not liable 
to an Action; even though he varies from it, in ima 
terial Circumſtances and without Malice. ibid. 


Soldier. 


Officers and Soldiers in the Service of the Eaſt India Company. 
2419 to 2422. See Eaſt India Company. 


Stamps 


9 G. 3. c. 37. J. which d:charges from Penalties Perſons who 
have incurred them, and ſhall pay the Duty on or before 
iſt September 1769, bars only future Actions; but does not 
diſcharge a Defendant againit whom there has been a Verdict 
before obtained. 2460 to 2363. 


Statutes. Sec Conſtruction. 


12 C. 2. No. 49. impowering the Maſter of the Rll to make 
Leaſes, in order to new-build the old Houſes belonging to the 
Rolls. 1975. See Polls. 

29 Bliz. c. 4. concerning Sheriff's Poundage, 1981. See 
Sheriff. 

331.8. c. 39. & 4. requiring Suits for the King's Debts to be brought 
in the Name of the King, and of no other Perſon. 1984. See 
* beriff, ut ſupra, 

1 . & Al. Stat. 1. c. 18, (the Toleration-Act.) Mandamus to re- 
giſter and certify a Mieling-Houſe. 1991, 1992. See Manda- 
mus, Meeting Houſe, 

12 C. 
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12 G. 1. c. 29. f 2. Affidavit to hold to ſpecial Bail. 1992 to 
1996. See Bail. 

11 G. 1. , 4. K 2. * No Eleclion“ means “ no du”, legal, valid 
Election.“ 2008 to 2011. See Mandamus. 

43 Elix. c. 2.4 1. A Salt-Officer not rateable to the Pozr, for his 
Salary only 2015. See Poor-Tax. 

7 Ann. c. 12. & 3. The Defendant muſt be in the Service at the 
Time of the Arreſt. 2016, 2017. See Ambaſſador. 

Ann. c. 12. 5. The regitring his Name is no Condition prece- 
dent: It relates only to the Proceeding againſt the Bailiff. 761d. 
See Amba//ador. 

9 Ann. c. 1. 2. Qui tam Action for Money won at Play, and 
the triple Value ot it, brought by a common informer. The 
Offence charged at hair ler in 1M; 'ddleſex ; and Judgment for 
the Informer and the Poor of St. Paul's Cevent-Garden : Alſo 
Judgment that the Informer have Damares for Detention of the 
Debt, and Coſts of Increaſe. Athrmed for the Debt: Reverſed 

for the Damages and Coft;. 2018 to 2021. See Gaming. 

5 G. 1. c. 27. N. 6 The latter ſeems to be a Real of the for- 

23 G. 2. c. 13 F1.) mer. 2026. See Sentence 

9 Ann. c. 20. (the Mandamus-Act) was intended for fperding Pro- 
ſecutions, and to guicken the Removal of Uſurpers; and intrutt 
the Court with the Diſcretion of granting Leave to private In- 
formers, to uſe the King's Name: But this Leave ought to be 

granted upon proper Circumſtances only. 2120 to 212 5.—8ce 
7 formation in Nature of a Quo Warranto. 

17. I. c. 22. § 5. concerning tanning Leather Indictment on 
it quaſhed; becauſe ſeveral Defendants were joined in it 
2046. 

45 . & IM. c. 21. for delivering Declarations to Pr foners. 
2060 to 2063. See Attorney, Practice. 

7 G. 2. c. 8. to prevent the infamous Practice of Stock-jobbing. 
2069 to 2072. Sec Bond, Sto:k-jobbing. 

1G. 1 Stat. 2. c. 5. $5. 2073 to 2086. See Principal and Ac- 
ceſſary, Riot. | 

27 H. e. 20 1. diſcuſſed both at Bar and Bench; parti- 

32 H B. c. 7. 54. ae whether the Attachment for Con- 

2 3 E. 6. c. 13 913. tumacy and Diſobedience can be applied 
for by the Ecilefraftical Judge, 9 27 H. 8.6; 20.4.1. before 
Sentence. 2095 to 2100. See Tit hes. 

29 C. 2. c. 3. 817. Executory Contracts for Goods are not within 
this Clauſe. 2101. 

6 Ann. c.16.J 5. A Perſon who negotiates and concludes Bar- 
gains for Stocks, for Brokage and Hire, is a Broker within this 
Clauſe. 2103, 2104. 

12G. 1. c. 29.4 1. Bail on an Action of Debt on a Judgment for 
upwards of 10 J. where the original Cauſe of Action was 929 5 

10 


* Pave,” 
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5 The A Pleas hold to ſpecial Bail: The King's 
Bench do not. 2117, 2118, 

5 G. 3. c. 41. for the Relief of inſolvent Debtors —A Proceeding 
upon it. 2119, 2120, and 2127. See Infolvent Debtors, Pri- 


ſoners. 
5G 6M. & M. c. 11. § 2, 3.1 Coſts to be taxed to the Proſecutor. 
8 C9. z. c. 33.1. 2126. See Certiorari, Coſts. 


11 G. 1. c. 4. 4. The Swearing in, under a Mandamus, muſt 
be before the Ofcer then pre/iding at ſuch Election under the 
Statute. 2132. 

32 1.8. c. 42. 

18 G. 2. c. 15. 

3 aapbey 1. c. 3. § 2. Iriſh. 2155. See Leaſes. 

27 G. 2. c. 17. for rev-ſting in the Crown the Power of appointing 
tho Mas fill reguliting the Office; and rebuilding the King 8 
Bench Priton, 218 „ 2184. See Mar ſhal. 

5 & 6 E. . c. 14. §3, 4. See Ing reſſing. 

2 G. 2. c. 22.4 13 ) The Proviſion docs not go to G:d; or other 

8G. 2. c. 24. 5 elle Things wrongfully detained. 2221. 
See Mutual Beli. 

34 & 35 II. 8. c. 20. making void Common Recovcri-« of La in 
in Tail, where the Reverſien is in the Crown It pre ok 
Gifts of the Proviſian of the King, and in Rvward of Lo ele; 
If the Grant be founded on a former Kight, it is not within tz 
Protection of this Act. 2223, 2224. 

8 Ann, c. 25. (a private Act about bringing freſh ater into Li- 
verpool—) 22.414. See Certiorari. 

22 G. 2. c. 40. concerning Duties fo Ramſgate Harbour. 2258. 
See Ramſgate Ha: bour. 

7 G. 3. c. 40 concerning Turnpike "IO" e employed 


. 33. See Barbers, Surgeons. 


7 G. 3. c. 42. concerning public High-Ways tonly in carrying vny 

8 G. 3 c. 5. concerning public High Ways ) One Piece of Timber 
(or Stone) are excepted out of the Acts concerning public High- 
Hays; but not out of thoſe concerning Turnpike Roads. 22,8 
to 2260, | 

788%. 3. c. 25. 1. The Precept ought to be directed to the 
Returning Officer 2270, See Parkhament The TIME of 
delivering it to him needs not to be proved, in an Action againit 
a Third Perſon, for Bribery. 2275, 2276. 

5 G. 3. c. 14. F. 3. Conviction upon it, quathed. 2279 to 2282, 
See { onviddion, Fiſh 

2 G. 2. c. 24. § 8. indemnifying the Diſcoverer of Bribery at 
Elections to Parliament. 2283 to 22%7 See Þr. bery. 

43 Elis. c. 2.4 1. Perſonal roperty and Stock in Trade - Whether 
rateable to the Poor-Tax. 2290 to 2295. 

11 G. 1. c. 28. does not extend to Party- Walls between ST A- 
BL ES: It is confined to Party- Walls between Housts, 2258. 

1 Ann. 
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8 Ann. c. 19. ſecures to Authors their Coty-Right, for Fourteen 
Years ; and afterwards, for Fourteen Years more, if living at 
the End of the firſt Fourteen Years. 2303 to 2418. See Au- 
thors, Literary Property. | | 

13 G. 2. c. 19. F g. prohibits Hor/ſe- Matches for leſs than the 
real and intrinſic Value of 50. unleſs at Newmarket or Black 
Hambleton. 2432, 2433. See Horſe-Match. 

5G. 2. c. 30. § 7. diſcharges conforming Bankrupts from all 
Debts due and ow!ng at the Time of their becoming Bankrupts. 
But contingent Ones, not proveable under the Commiſſion, are 
not diſcharged by the Certificate. 2446. See Bankrupts. 

5 Elis. c. 4. 31. (requiring having ſerve an App enticeſhip) does 
not extend to give the Penalty againſt 7ourneymen. 2449, 2450. 
See Trade and Trader. | 

7 G. 3. c 42.1. (for the Amendment and Preſervation of pub- 
lic High-Ways—) Annual Lis are to be made in every Sep- 
tember; and to be returned to the Juſtices, who are to nomi- 
nate Surveyors. / Whether the Conſtables, Headboroughs, 
Tythingmen, Surveyors ge, are ſuch conſtituent Parts of the 
Aſſembly who are to make the Liſt, that it is eſſentially neceſ- 
ſary for ſome of each Denomination to be preſent at the mak- 
ing of it. It rather ſeems that the Legiſlature only meant that 
it ſhould be a full Parochial Meeting. 2454. 

9G. z c. 37 § 4. (djcharging Perſons who had omitted to pay 
Stamp-Luties, and thould pay them on or before iſt September 
17bg,) has no Retroſpect to diſcharge from a prior Verdict. 
2460 to 2463 See Stamps. 

2 G 2.c. 24.J8. indemnifying the Diſcoverer of Bribery at Elec- 
trons to Parliament. 2404 to 2470. See Pribery, Pleading. 

Iſt. What mult be pleaded; What muſt be given in Evi- 
dence. bid. 


2d. II ſhall be conſidered as Diſcoverer : The Proſecutor, 
or the Witneſs. ibid. 


2 C. 2. c. 24. \ 7. No Damages for Detention of the Debt. 
2491. See Bribery, Error. 

16& 17 C. 2. c. 8. § 3. Bail in Error, upon a Judgment in Hjecl- 
ment, jultify in double the Rent. 2502. 


2 G. 2. c. 24. 8. does not make or conſider the Plaintiff, conclu- 


An ely, the Diſcoverer. 2504, 2505. See Bribery. 

32 G. 2. c. 54. (for repairing the Road from Dewſbury to Euland 
in Yorkſhire,) excludes the Juriſdiction of the Coutts of // e- 
min ler Hall. 2522. See Certiorari. 

32 G. 2. c. 28. (for Relief of Debtors with reſpect to the Impri- 
ſonment of their Perſons) § 13. which requires Fourteen 
Days Notice—conſtrued favourably for them. 2:20. 

4& 5W.& M. c. 18. © for the more eaſy Reverſal of Outlawr ies 
in the Court of King's Bench''—is perhaps confined to c:vi/ 
Actions, and does not at all extend to Criminal Miſdemeancurs : 

PaRT IV. Vor. IV. 8 8 But 
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But Nothing is clearer than that Caſes after Conviction of ſuch 
a Miſdemcanour are net within it. 2537 to 2542. See Bail, 
Outlatory. 


Stock-jobbing— 


The Act of 76. 2. c. 8.4 5. does not extend to invalidate a 
Bond given for remmburſing a Compounder of Differences who 
had paid Money for himſelf and another jointly concerned with 
him, the Sun he had paid on that other Perſon's Account. 
2069 to 2073. See Bonds. 


Sunday 


Is not reckaned as One of the Four Days allowed for making Mo- 
tions in Airelt of Judgment. 2130. See Practice. | 


Surgeons 


Of London incorporated with Barbers of London, by 32 H. 8. 
c. 42. but ſeparated from them by 18 G. 2. c. 15. 2133. 

But the latter Act only diſſolves the Union: The Two ſeparated 
Companies remain under the ſame Regulations as before. ibid. 


Surrender — 


Of a former Leoſe is tmflied, on the Acceptance of a new One; 
provided the jecond Leaſe be a good One: Otherwiſe, not. 
1:80. v. next below. | 

The ſame Point determined. 2213, 2214. v. laſt above: And 
ice Leaſe. | | 


Survevoꝛs 


Of High-Il ay. How to be nominated. See High-Ways, and 
Statutes (7 G. 3. c. 42. § 1.) 


Swearing⸗in— 


Of a Corporate-Officer elected under a Mandamus purſuant to 
11G. 1. c. 4. § 4. mult be before the Officer preſiding at ſuch 
Election. 2132. 


Tales 


De Circumſtantibus—In a County-Palatine—The King's Attorney - 
General is the proper Perſon to grant the Warrant for a Tales. 


2173. 2174: 3 
ut 
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Tail 


Of the Gift of the Crown ; Reverſion in the Crown. 2224. See 
Statutes (34 & 35 H. 8. c. 20.) 


Tenant in Tail— 
Of the /t the Crown. 2224. v. ut ſupra. 


Term — 
On the /aft Day of it, a Motion to anſwer the Matters of an Affi- 
davit can not be made. 2502, See P/ aclice, 
Timber — 


Carriages carrying only One Piece, are excepted out of the public 
H:zh-WWay Acts; but not out of the Turnpite-Road Acts. 2260. 
Sec Sfatutes. | 


Tithes— 


The 1Merhrd of proceeding for Subtraction of them, under 27 H. 8. 
c. 20 . 32 H. 8. c. 7. $4. 2683 E. 6. c. 13.4 13. dif 
cuſſed both at Bar and Bench; particularly, whether the At- 
tachment given by 27 H. 8. c. 20 1. can be applied for be- 

fore Sentence; and what is the proper Form of the Certificate 

and Reguz/t of the Ec:lefiaſtical Judge, and of th: Commitment 
grounded upon it: But the only Point fully and abſolutely 
determined, was that 27 H. 8. c. 20. ſtands wnrepealed.” 
2095 to 2100. 


Trade and Trader. Sce Bankrupt. 


Journey- men are not liable to the Penalty of 5 Elix. c. 4. 31. 
2450. 0 fr 

Maſters are liable to it, if unqualified themſelves, or if they em— 
ploy unqualificd Perſons : But a double Penalty was not intended. 
tbid. 


Lreſyats. 


A merely accidental invo/untary Treſpaſs may be juſtified : A vo- 
luntary One can not. 2093, 2094. For inſtance — 

iſt. Sheep were treſpaſſing in the Defendant's Ground. He 

chaſed them out, with a little Dog. The Dog furſued 


them 
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them into his next Neighbour's adjoining Ground; though 
the Defendant called in his Dog, as ſoon as he had driven 
the Sheep off from his own Grounds. The Owner of the 
Sheep brought Treſpaſs for chafing them. It will zer lie. 
ibid. | 
2dly. But if Perſons enter the Plaintiff's Cloſe, adjoining to 
his Paddock, with Guns and Dogs, not keeping in the 
Foot- path; and their Dog pulls down and kills One of the 
Plaintiff's Deer; and the Jury (conſidering this as an in- 
tentional, not a merely accidental Treſpaſs,) finds for the 
Plaintiff ; the Court will not ſet aſide their Verdict, even 
though the Judge who tried the Cauſe thought it a mere 
Accident 2b:d. 
In Treſpaſs for taking Goods, the Declaration muſt fJpecify the Par- 
ticulars. 2456. 


Trial— 


In a Couniy-Palatine — The Warrant for a Talus muſt come from 
the King's Attorney-General. 2173, 2174. 


Trover 


By Aſſignees of a Bankrupt—will lie, where the Sale was Hraudu- 
lent and void. 2477 to 2482. See Pankrupt. 

There can be 2% /et-off, in Trover. ibid. 

An Action of Trover muſt be founded in Preperty. 2:81, 


Turnpikes. 


Timber-Carriages (or Stone-Carriages) laden with only One Piece, 
are not excepted out of the Turnpike Acts. 2260. See Sta- 
FUlcs, 


Uariance 


Between Declaration ang Proceſs. 
1ſt. An Executor, ſuing out Proceſs as Executor, may declare 
in his own Right. 2417, 2418. But 
2dly. If a Plaintiff takes out Proceſs to anſwer to him, gui 
tam pro Rege quam pro ſeipſo ſequitur, He can't declare in 
his own Name only. ibid. 


Uenue. 


An Artorney has no Privilege to have the Venue changed into 
Mipprrskx, where he is DEFENDANT : Though he has a 
Privilege, 


1 
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Privilege, when PLAINTIFF, to lay it and keep it in Middle;ex ; 
unleſs he ſues in auter Droit, or jointly with another Perſon. 
2027. to 2032. 

Barriſters, or Officers of the Court, have the like Privilege. %. 

In tranſitory Actions, the Plaintiff has a Right to lay the Venue 
where he pleaſes. 2447. 

And ſuch Right remains in bim, where it appears that the County 
wherein the Cauſe of Action really aroſe is an improper one to 
try the Cauſe in. 16%. 

«© Whether the Venue may be changed into Walks, remained 
long undetermined ; and is not ſolemnly determined yet: But 
it rather ſeems ** that it may.” 2450 to 2452 

Can't be changed (without Conſent) to a County where the Cauſe 
of Action did not ariſe: For, the Affidavit muſt be exprets 
te that the Cauſe of Action aroſe i the County to which the 
% Defendant prays to change the /"enue; and not elſewhere, out 


4 of the ſaid County,” 74:4. 


Verdict. 


Exceſſrve Damages 2 ;0l. were not eſteemed ſo, againſt a Sheriff of 
London, in an Action brought againſt him by à Poulterer, for a 
malicious Praſecution by two Indictments for Nuſances. 1974. 

A Verdict for the Defendant ſhall not be ſet gſide, in a criminal 


Proſecution, or where a criminal Proſecution might follow 
from it. 2257, 


Uictualler 


Is 22 /7natenus Victualler) within the Bankrupt-Laws. 2064 to 
2060 


Utury. 


The Borrower of the Money was holden to be a competent Wit- 


neſs, to prove both the zuuu, Contract, and the Repayment of 


the Money. 2251 to 2256. See Witneſſes. 


Wales. 


A Certiorari lies to a Welch Quarter-Sefſions, to remove an I ndict- 
ment up into the King's Bench, per Saltum; i. e. paſſing over 
the Grand Seſſions. 2458, 2459. See Certiorari. 
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II 


Atteſting Witneſſes ought not to be admitted to deny their own 

Atteſtation. 2225. 

A Lis pendens concerning the Validity of a Will” is a ſufficient 
Return to a Mandamus commanding the Eccleſiaſtical Judge to 
grant Probate of it. 2295. 

Net revoked by a ſubſequent Will afterwards cancelled by the Te- 
ſtator. 2514. See Revocation, 


Window⸗Tax. $ce Orders, Hoſpitals. 


ToH1tneiſes. 


They ought not to be admitted to deny their own Atteſtatron. 


222 
An O- 2 to Competency comes (in Strictneſs) 799 late; after 
a Witneſs has been ſwora in Chief, examined, and croſs-exa- 
mined 2252. 
Competency —Credibility — 
1ſt. The Diſtinction between them is, That IN TEREST 
« goes to the Competency : INFLUENCE, to the Cree 
« only.” 2254, 2255. 
2dly. Where the Matter is doubrfu., the ObjeRjon ſhould go 
to the Credit, 2255. 
zdly. On a % tam Action on the Statute of U;ury, the Bor- 
rotor of the Money was holden competent to prove both 
the uſurious Contract, and alſo “ that the Money was re- 
% uid.” Note: There was no Bond or Aſſurance or 
Contract; the Pledge itſeif being the Value of the Debt. 
2251 to 2256. 
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